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GASES 


▲BOVBD  AND  DBTEHMINXD 


SUPREME    COURT 


Of  TBI 


STATE  OF  NBW-YORK, 


Of  JAKUARY  TEBM,  18flflL 


Yandebhetdsn  and  Wendell  vs.  Cbandall. 

haealMU&mBm  trait  to  fttweito  continfent  remaiiiilen  (wImo  moh  tnuti  wenkgal) 
wwejiot  ejienfatf  hy  the  ttatoto  of  aei. 

Where  en  eetate  wms  mtended  to  he  giyen  to  ooe  with  eontiiiceiit  nmainden  to  hie 
ime,  the  method  was  to  give  hhn  a  kgil  eitete  fx  hie  fifi9»  with  nmamder  to 
tiniieee  to  t«eeefve  the  oontiiigent  lemainden,  or  to  coaytj  direetl j  to  tnieteee  in 
trait  fat  the  pertj  who  was  tohaye  the  liib  eetate,  during  his  life,  and  also  to  pM- 
aerve  the  cootingflnt  lemainders  and  upon  that  estate  to  limit  the  futore  ranuun- 
d«s:  either  mode  was  legaL 

When  the  method  last  mentioned  was  poENied,  AsU  that  the  peanRm  fiiBt  benefieial^ 
entitled  took  an  eqmtdble  eetate  for  his  life,  and  that  those  in  lemamder  took  I7 
fureha$e  and  not  hy  descent 

TlieitatQtes  passed  m  1783  and  1766  fiv  abolidiing  entails  operated  as  weO  npon 
Tested  lemafaidefs  in  tail  as  i^Nin  estates  tail  which  had  taken  effect  ni  possessiba 

A  Mmaittder  in  fte  expectant  upon  a  fireehold  estate  aeqaind  hy  poiehaa^  will  pass 
hy  desoent  to  the  heiis  of  the  penon  seised  in  lenudnder. 

Aecotfnglj,  whoe  a  testator  whose  win  took  eflhet  hefora  the  sefolotion  dsvissd 
landi  to  trastees  doing  the  lifeof  his  grandson  M.,  topreserre  contingent  lemam- 
ders,  hot  in  trast  to  pennit  M.  to  noeiTe  the  lenti  and  prafils  during  his  life,  and 
fiem  and  alter  his  decease  devised  the  same  to  the  fiist  son  of  BC  and  therhoin 
male  of  his  body,  and  m  deikalt  theieof  to  his  seeond,  thiid  and  every  other  son 
snccesstvelj,  and  totheheiia  male  of  their  bodieeiespectiTely,  with  Anther  limita- 
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tkmi  dapending  upon  the  faflare  of  male  iarae  of  the  aons  of  M. ;  and  M.,  who  iiad 
no  sons  at  the  death  of  the  testator  afterwards  had  several,  the  eldest  of  whom, 
bom  in  1 783,  died  without  issoe  in  the  lifetime  ^  his  father  in  1809 ;  held  that  Bl 
was  not  tenant  m  tail,  but  Ukk  oAly  dn  ^oit&le  life  estate,  and  that  his  eldest 
son  became  seised  on  his  birth  of  a  Tested  remainder  in  tail  ezpeetant  open  the 
death  of  his  father,  whioh  by  the  act  of  1783  was  immediately  conTertad  into  a 
remainder  in  fee. 

Held  aUOf  that  upon  the  death  of  the  eldest  son  his  estate  descended  to  M.  his  father* 
as  his  heb  at  law. 

H.  having  mortgaged  the  premises  in  1793  with  a  covenant  of  seizin,  and  the  mort- 
gage havi^  bifn  foncldsed ;  held  thfti  thejostate  whieb  thos  ea^  to-^  by  descent 
ennred  by  eetoppel  to  the  title  d^ved  under  the  mortgage. 

Ejectment  for  lands  in  the  city  of  Troy,  tried  at  the  Rens- 
selaer circuit  in  December,  1843,  before  Willard,  C.  Judge. 
In  the  first  count  Ab*raliaih  V^tiderheyd^^'d^avid  S.  Wendell 
were  named  as  plaintiffs,  jointly ;  and  each  of  them  was  named 
as  plaintiff,  separately,  it  the  tM^b'dffier  counts. 

The  premises  in  question  are  a  part  of  the  real  estate  of  which 
Hathias  Yanderheyden  the  elder  was  seized  at  the  time  of  the 
execution  of  his  last  will  and  testament,  and  at  the  time  of  his 
death,  which  tPeic  (dace  prior  to  1776.  ... 

The  plaintiffs  gave  in  evidence  the  last  will  of  Mathias  Yan- 
deflieyilen,  wti'ibh  was  duly  executed  to  pass  real  estate,  on  the 
.  fii^t  day  of  March^  177p.    After  several  provisions  not  necessary 
to  be  stated  was  the  following,  deviser: 

« J/cf^.  I  Sed^  liify  dwellifig  hbtise,  feite  mi  jflantation, 
"iMtftt  other  My  ^R! 'iBSt^te  wliatsoeve^  aiiJl  whii^resoever,  to  Ja- 
cob I.  Yanderheyden  and  I^ahnihg  Visher^  siTverr^mith^  ctnd 
tbeir  heirs  for  and  during  the.  lifo  of  my  grandson  Ifathias,  tlfe 
elde^  son  of  my  soh  Dkfr,  to  the  ii^tit  to  &ti!j^ti  the  cohtitig^ent 
remainders  in  this  my  will  after  limited,  so  thkt'the  same  niay 
^ot  be  destroyed,  but  ih  trusty  neyertjrieless,  to  permU  and  sufier 
him.  to  receive  the  reots  andprpflts  thereof  to  and  for  his  own 
use  during  his  natntel  lifdiar^'fr&flviMt  qfifer^h^  detkm  I 
91^66  tifie^etnid  t6  ihb  ff^  soh  <ird?e  1x)a^  o^^ 
lawfiitfy  issuing,  born  or  lintibfh,  aiid  to  me  fieirs  male  of  the 
•body  Af  siioh  first  son,  IfiwfuUy  issMing.,  And  for  de&uit  of  such 
issQiS,  then  Hkewise  to  the  i9ieeo&d,  Ihi^  and  every  other  son  of 
ttisi^ia  Mat(hiHa^Yt^A»i»l^1y^d%  i^diliilia^,  the  bhefiftet 
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ttiis  (ither,  as  ifey  sKkll  lie  in  S«ni<irity  iahd  pricfrify  of  IJfrth,  ibxA 
the  i^veifel  and  respective  Heirs  male  of  the  body  or  bodies  of 
y^^'sltch  first,  second  and  third  aiid  Other  soti  or  sbtis — Hib 
eldest  of  such  sbns  siiid  the  heits  male  bthia  body  being  always 
preferredand'to  take  before  any  bf  tfie  younger  sons  and  the 
heifs  iiiafe  of  his  body.**— In  case  of  the  fililtlre  of 'such  issUe 
(an  event  Which  has  not  Happened)  the  estate  Was  successively 
£tevised  to  the  iestatoi^s  grandsons  John,  Dirk  axid  Abraham,  thb 
oilier  Sohs  of  his  son  Oifkin  tell  thate,  and  tipon  fdiltire  of  Midb 
bsne  of  all  of  th^m,  theh  successively  to  the  issite  femide  of  iJl 
the  iaid  grandsons,  and  In' default  of  such  i^ii^  then  to  Jacob  L 
Yinderheydeh  ih  fee. 

Mthias  Yfiiiide^heyd^n,  the  testator's  grni^bon,  diM  on  the 
irth-^ky  bf  Aughst,  ISSS,  h'avhig  had  fttir  sbtB,  Vi«. :  Dirk  Iff., 
bom  Atigiist  ^th,  1785,  who  died  Ffebrtiiiry  Sfe,  l8t»,  withoiit 
tssBb;  ^enry'M.,bbm  May^tfa,  178S,iind  died  June  22d,  1820, 
>ittibtit  fssiie ;  Mathias  jun.,  bom  November  26th,  179B,  died 
t^ovember  2iSd,  1846,  kf so  withoiit  issii^;-aHd  Jatob  M:,  Who 
was  bom  June  11th,  1793,  and  is  still  living,  and  has  iissue  tMie 
and  female.  Abraham  Yanderbeyden,  one  of  the  plaintifls,  is 
the  te^tator^s  grandson  and  the  fourth  sOn  bf  liis'^n  tHrk,  and 
the  ^me  person  in'that  respect  thehtibned  in  iHe  Will.  He  Was 
bOrh  April  24th,  t766. 

1[^e  plain tiffir  gave  in  evidence  a  deed  in  fee  6f  thepremi^ 
1h  question  with  full  cbvehants,  executed  by  Mathias  Yander* 
'heydeh  jtm.,4he  third  W  of  the  testator's  grttndson  Br^th}a8,1o 
the  i^l^i^ti^  Wendell,  dated  tfielBth  day  of  Augtist,  1&26.  This 
]tf^^tks,'it  will^be  s^h,  Vks  at  the  time  of  his  deadi  the  eldest 
"^SoMVitig  son  of  ihe  testator's  grandson  Mthias.  Tttib  defendaht 
iridi^i^  himWf  to  be  fai 'possession. 

TfiV^eftiidam's  cbtms^I  gave  in  evidence  a' itu&tgi^e  Of  the 
Pij^  m  ({tiestibh  ^iecuted  by  HiitKr&s  Tkhderh^ytfen,  the 
'|fMb(hi>h'^^^^  testator,  to  ^iire  the  pkyihent  of  two  htlifdrM 
^^dk  widi  interest  ib  the  loan  officers  bf 'the  county  of  Itette- 
•elajBr,  dated  'Ai%&st^lit, ^7^2,  ^fttcA  dihia^^'a Hdhenant  itf 
'^eiim  tod  Srss  ^ghtarly  recorded ;  and  a  c6t)visyknce  ,in  fte 
^e^t^by'&es^dlbto  officers  to  Albert  Fbwlteg,  dn  thelSIb 
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day  of  September,  1799 ;  and  proved  that  erer  since  the  exeea* 
tion  of  the  last  mentioned  conveyance  the  premises  had  been  in 
the  actual  possession  of  persons  holding  by  title  derived  fiom 
that  conveyance  and  claiming  to  be  owners  in  fee. 

The  defendant  moved  for  a  nonsuit,  insisting  that  by  the  will, 
Mathias  Yanderheyden  the  grandson  of  the  testator  took  an 
estate  tail,  which  the  statute  abolishing  entails  converted  into  a 
fee :  but  that  if  this  were  not  so,  his  eldest  son  became  seized  as 
tenant  in  tail,  and  that  estate  was  turned  into  a  fee  by  the  statute, 
and  upon  his  death  the  property  descended  to  his  lather,  and  that 
in  either  case  the  title  under  the  loan  office  mortgage  was  per- 
fect He  also  insisted  that  the  deed  to  the  jdaintiff  Wendell  was 
void  by  reoison  of  the  adverse  possession  of  the  premises  under 
the  title  acquired  by  means  of  the  mortgage  to  the  loan  officers. 
The  circuit  judge  declaring  himself  to  be  of  opinion  with  the 
defendant  upon  these  propositi<His,  ordered  the  plaintilBb  to  be 
nonsuited,  who  duly  excepted  to  the  decision.  The  plaintifb 
move  to  set  aside  the  nonsuit  and  for  a  new  trial  on  a  bill  of 
exceptions. 

S.  Stevens,  for  the  plaintifl^  (1)  Mathias  Yanderheydeni 
the  gmndson  of  the  testator,  did  not  take  an  estate  tail  under 
the  will,  but  only  an  equitable  interest  in  the  premises  for 
his  life.  But  if  his  estate  was  a  legal  one  it  was  still  bpt  a 
life  estate.  Never  having  been  tenant  in  tail,  the  estate  was 
not  changed  into  a  fee  in  his  fiivor  by  the  statute  abolisiiing 
entails.  {Whetstone  v.  Bury,  2  P.  Wms.  146;  Biscoe  v. 
Perkins,  1  Ves,  ^  Beame,  489 ;  Moody  v.  Walters,  16  Ves. 
283,  294;  1  Dick.  Ch.  Rep.  183,  194;  3  Cok^s  Inst,  note 
249,  H  1  ^0  6;  2BI.  Com.  171,  2;  Bamfield  v.  Popham,  1  P. 

Wms.  64;  1  Cruise's  Dig.  tit.  12,  ch.  1,  H7to  17;  Lewin. on 
Trusts,  lOKg,  366 ;  Stedfast  v.  NiooU,  3  John.  Cos.  18 ;  Jackson 
V.  Broum,  13  Wend.  437;  Sogers  v.  Sogers, 3  id.  603;  Lisle 
V.  Gray,  T.  Saym,  278;  Sir  W.  Jonetf  Sep.  114;  1  Presi. 
^on  Estates,  284  to  286,  347,  349,  369,  360  to  372.) 

'  (2)  Neither  Dirk  M.,  the  first  son,  or  Henry  M.,  the  third  son 
,  iof  Mathias,  the  testator's  grandson,  were  ever  seized  as  tenants 
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in  tail  under  the  will.  Both  having  died  in  the  lifetime  of  their 
fikther,  and  during  the  continuance  of  the  particular  estate  for  life 
devised  to  or  intrust  for  him,  the  estate  tail  did  not  vest  in  interest 
or  possession.  (1  Ves.  aen.  290;  2  Vem.  R.  528;  1  Maule  ^ 
iSU.124;  3%d.33;  2Moore,6l9;  6Priee,41;  IPtw.onDev. 
304  to  310 ;  Preston  on  Estates,  64, 66, 67 ;  1 12.  L.  (1813)  52 ; 
id.  71,  {§  3,  4;  2  BL  Com.  6,  106 ;  Jackson  v.  Hendridcs,  3 
Mm.  Cos.  214;  Jackson  v.  Johnson,  5  Cowen,  74fo98;  Jack^ 
sm  v.  Strang,  1  HalTs  Rep.  1,  32 ;  Co.  Litt.  §  446,  266,  6. ; 
Jackson  v.  Wright,  14  John.  193 ;  Jackson  v.  Hubble,  1  Cowesif 
613;  NmsM  v.  Bagley,  3  Simons,  107.) 

(3)  Hie  estate  tail  first  vested  in  interest,  at  die  termination 
of  the  particular  estate  by  the  death  of  Mathias  the  testator's 
grandson,  in  August,  1826.  It  vested  at  the  same  time  in  pos- 
session and  was  then  and  not  brfore  converted  into  a  fee  by  the 
statute  abolishing  entails.  It  vested  either  in  Mathias,  jr.  who 
on  the  death  of  his  father,  the  tenant  for  life,  answered  the  de* 
scriptionof  his  first  or  eldest  son,  or  in  the  plaintiff  Abraham 
Yanderheyden,  the  next  surviving  grandson  of  &e  testator. 

(4)  By  the  conveyance  fi-om  Mathias,  jr.  to  the  plaintiff  Wen* 
deU  and  by  force  of  the  covenants  contained  in  that  deed,  the 
latter  on  the  death  of  Mathias  the  grandson  became  seiaed  of  the 
same  estate  which  said  Mathias,  jr.  would  have  been  entitled  to, 
if  he  had  not  executed  that  conveyance.  Although  the  grantor 
lud  no  estate  when  he  executed  the  conveyance,  the  title  which 
subsequently  devolved  upon  him  enured  by  force  of  the  estops 
pd  to  his  prior  grantee.  (Co.  Litt.  i  446,  265,  b  ;  Jackson  v. 
Wright,  14  John.  193 ;  Jackson  v.  Hubble^  1  Coicen,  613  ; 
Nowdl  V.  Bagley,  3  Simons,  107 ;  Jackson  v.  Sehoonmaker, 
4  John.  390 ;  Jackson  v.  Sellick,  8  td.  262 ;  Jackson  v.  Johth 
son,  6  Cowen,  74,97 ;  Luce  v.  Carley,  24  Wend.  451 ;  Jackson 
V.  Creal,  13  JuAn.  116 ;  Clapp  v.  Bromagham,  9  Cowen,  530.) 

(5)  The  possession  taken  under  the  deed  from  the  loan  officers 
was  not  adverse  to  the  title  of  Mathias,  jr.  during  the  lifetime  of 
Mathias  the  tenant  for  life.  {Jackson  v.  Sehoonmaker,  4  John. 
390 ;  Jackson  v.  Sellick,  8  id.  262 ;  Jackson  v.  Johnson,  5 
Oswen,  74,  97 ;  Jackson  v.  McClaskey^  2  Wend.  541 ;  Luce  v. 
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Cartfiff  24  ^et^^  461 ;  Jacf^sq^  y^  Cr^a/,  13  /o^  116  j  ft 
^*9.  ^  63Xi  C?«J»iT-  firmKh^Wh  9  Ow?^  680,) 

i;?^  -i^Zi  Ji-,  ^.  <F^<r^^  W^  for  tbQ  d^ftijdanjL  (1)  ifar 
fifx^th^  gpfadfon  q^  iji^  t^sMpj  q^id  fijrst.  d^yi«ee  took  an  estate 
taU  by  tjie  will  w^lcl^  tl^.  st^i^9  al^gli^ipg  eolails  converted 
igto  a  %  lfark9  y,  J?<fr*«,  9  ^a^<^  107, 180, 12JL ;  1  iJ.  I.. 
(1^8j!3,);?,  72 ;  2  ^iin<?.  if,  11,  n.  17 ;  2  iW,  Com.  336,  CkriM^ 
Han's  npU  U;  1  ^ri^Unf  on,  Estates,  fifiA,  266,  387—8,  and 
s^j ;  1  Bro.  Q.  Q,  7^  M4^n^s  i^^  (c) ;  1  Fi^ame  Cent.  Bern* 
28,29,  33, 165, 167, 173, 178, 194;  idi  1^61, 162, 403,  ontfJ^* 
fcr**  rua»j  Brffitghtfm  y,  tfcmgley^  %  L4,  lUifm.  873 ;  PapU- 
l«ny,  Vqice,  2,  ^.  Wfn*.  471 ;  Goif<M  r.  (Mfon,  2  Atk.  247} 
V¥»N[,  T*  k»^(>r^  I  Bro^  Q.  C,  313 ;  4o.«  v,  Bedford^  4  H 
^  ^.  ^62j  Sfhditat*  ctufi,  1  Hfip.  104;  4  Ch<»M'«  2)^. 
"'.l^d"  32,  6%,  3^  i28j  i?y2ntf  y.  Mitfordt  1  FeiUr.  37iix 
^yes.on  i:>wgci.  of  ^al^stafu,  9, 11, 1^ ;  Civ.  l<t<f.  376,  (i)  nofe^ 
^;  i>eon  y,  Ptuike]/,  ef  T.^.  299;  Z>o«  y.  ilppjin,  4 id.  82 ; 
J3oey.  C0({p«r,  1,  ^q^<,  229.;  £i|^^^<'^*  Ropdjue,  3<2  e<{. 
C!i.  j^^i  1 ;  4  J^enf8  C«m.  231 ;  B^Anson  v.  Bobituon,  1 
J?j««T.  3Q,  50,;  .3  jP/».  ^<ir/,  Gof.  180,  -&  C  ;  6  trf.  278 ;  4  Fe*. 
«^  235;  34*^,  73P.;  Wiglff  Y.  ie«-A,  16  V»s.  6U',  AUy. 
dfeft.  Y.  /^u^^T^y,  1  ^.  Tfivw,  7^ ;  Wharim  y.  GfroAam,  2  HT. 
BL  yaSS ;  l^lqnfhi^s.  cflsti,  9  i?^.  1^7 ;  TVyU  y.  Lewis,  I  Atk. 
43^ ;  MeUith  y.  ^js/Zt^A,  2  jBot^  ^  CrM*.  620 ;  Langhjf 
y.  ^afdmn,  Eq.  C^  Ab,  185 ;  Goodright  v.  ^r^M  1  P. 
I^f^.  397 ;  ^jithrstfm  y.  B^mberstm,  1  td.  332 ;  iVtcAoI  T 
NicM,  2.  1^.  £/,  1159.;  Bopkms  y,  Bopkma,  Caa.  Tmp. 
7<j^,  41 ;  iiBo6H»o^.  V,  ffardfostle,  2  71  A  241, 380, 781  j 
2  Brq,  a  a  ^  ^4;  P^tf  ▼•  .W««n,  mI.  51 ;  ape  y.  <?raw 
2  Wi^.322;  Kingv.  Btfrchafl,  ilm&fer,379;  4  T.  i2.  296^ 
mtfi.  {d);  2  >9Vn.  JSq.  ^  note;  Dtfi  y-  CMdsmith,  7  Taun. 
2^,;  ^  y.  Smith,  7  7.  jS.  631 ;  .Doe  y.  HaUey,  8id,S; 
Pierum  y>  Vickerg,  6  £<^A  648 ;  Jeaaon  v.  Wright,  2 .0/tg'A,  1 ; 
Jdfhfvn  y-  Browh  13  Weml*  437 ;  Jim«9  v.  Morgan,  1  iBro. 
G  C.  219.) 

(2)  If  Mathjas  the  testator^}  grandson  did  not  take  an  estate 
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iprpftia4^^«i^ .^il,  wfeicjjj  ^aB  c^V^fl  in^  a  fjge  ]^  ^g  st^tufe 
aboIishiDg  entails ;  and  when  he  died  intestate,  his  father  who 
■Wp^*M»  WP8I4,  iMffe  t^eft  t|ie  ^t^  by,  4fi?c^nt,  bijt,  for 
tte.  naortgflgip  which  1>(b  hAd  gi^en  to  ^e  1<^  pfljcer?,  Bjit  aff. 
th^t  mortgage  contftift^d  a  covenant  of  ^6|^^  t^e  es^^e  wljidi 
su^^sefl^eotly  c^np  V?  the  mpr|j^pr  ef^v^ed,  to  the  be^dSt  <^,<l\e 
paxtjr  bpldipg  u«(J<^  tfee  titje  imjed^  Unm  t^ft.  ^iprtgagg! 

UZj  J?,5A  Ow.  334 ;  1  F^arne,  mi  4  ./&n/>  O^.  2pft 
386,  38?,  m\  I  *  i^.  7?9^  t  13;  l^fmmce  y.  ^wak*  »; 

P^a,  73;  3i  A  i^.  Appendix,  47  ^p  49,  W^  W,  Wj  JMw>ft 
V.  ^rotrn,  13  Wend.  m\  I4m  y.  Bwfifi^,  J».^«^  487^J 
jM;jj{j«  y,  ^op  J^on*,  1^  t*  IW,;   Wai/(^ns  on  D^acent^,3^  i, 

%W.2ltpU,2rAV^^S^i  9BlQm.mi  l^tg/manY- Abfef^ 
\6  Jbhn.  30:,  Doe  y.  Buitm,  3  j&.  ^  P.  648,  &50 ;  i^^pftJV 
co^^^  3  iiQ'.^S;  Ch.  Lift,  Ua^notfi  7.6;  2 Bi,  Cm.  2!27,  ^^^ 
(13)4  Ji  iPcarii^,  866-^  iwrf^  (/) ;  id.  66X ;  8  PresU^^  M.  tH. 
282;  Jacft«9n  v.  Hendricks,  3:Mn.Cas.  ZU;  Bai^  v,  ^0- 
der,  IZ.Juhn.  260;  Ja^on  v.  mton,  l^id.  Oft;  Imws  1.787« 
ch.n,il\  id.  ch.  6f^  ^  l,Z',  1  GT.LawsN.Yn3S&]\R.L. 
(1801,)  178 ;  388,  §  1, 9 ;  uf. (1813,) 364 ;  t<<.  «KA  i  1,9 ;  Jacksm 
V.  Furicifc, 7 Cwm, 238 \S.C.in error, %Wmd.  166 ;  Water* y, 
t^ewart,  1  Caines/  Cos.  in  Err.  66 ;  Jackson  v.  Tcruti,  4  C^ie^e?!, 
699;  iZ^  V.  Chriffith,  1  TFm.  JBi.  605 ;  Jones  v.  A>e,  3.  T.  ^ 

88;  Z7a0  y. Perry?!, 3  «l. 484 ;  JT^^m Y.  J9i(^«on,  id 496 ;  i^^ 
ry  PartingtovUs  case,  10  iZep.  36;  Jackson  v.  Bull,  1  JMn. 
G».  81 ;  Jackson  y.  Murray,  12  JIb&n.  A  201 ;  Jackson  y. 
Bofman,  9.  CWen,  271 ;  PeUetreau  y.  Jbcibon,  ^  Wbmi.  110; 
iSl  (X  in  error,  13  ul.  178 ;  Jackson  y.  Stevens,  13  ^n.  SIB.; 
Trsvivan  y.  Lawrance,  1  iSSti/Ar.  276 ;  iifeiircl  y«  JBisa,  16.  Pidt. 
4(7;  WAite  y.  Pa^eo,  24  iri  324.) 

(3)  The  deed  to  the  plaintiff  Wenddl,  if  the  grantor  therein 
had  any  tfiing  to  conyey,  would  he  ybid  on  account  of  die  ad- 
verse possession  of  the  premises  by  those  holding  under  the  titia 
deriyed  from  the  mortgage  to  the  commissioners  of  loans. 


16  CASES  IN  THE  SUPREME  COURT. 

Vanderiieydfln  «.  CnndalL 

(4)  But  Abiaham  Yandeifaeydeii  had  no  estate  apcm 
the  deed  could  operate.    {JackaatiY.  Van  Zandt^  died  9Uipr€^) 

By  the  Courij  Beardslet,  J.  limitations  in  trust,  to  pie 
serve  contingent  remainders,  were  not  executed  by  the  statute 
of  uses,  the  legal  estate  in  such  cases  remaining  in  the  trustees. 
{Fleicheron  the  Estates  of  Trustees,  24, 114;  Willis  an  Trus- 
tees, 27, 149;  Leunn  an  Trusts ^  Trustees,  2,4,  7,21,102,3.) 
These  limitations,  as  the  phrase  imports,  were  designed  to  pre- 
serve the  remainders,  while  contingent,  from  being  defeated  by 
the  destruction  or  determination,  designed  or  casual,  of  the  par- 
ticular estate  on  which  they  depend,  a  hazard  to  which  interests 
of  this  description  are,  in  various  ways,  greatly  exposed.  (2  Bl. 
Cam.  171, 2 ;  Burton  an  Real  Prop.  246.) 

The  usual  form  of  these  settlements,  where  th^  prevail,  is  to 
convey  the  estate  for  life  directly  to  the  perscm  who  is  to  hold 
and  enjoy  it  for  that  period,  with  remainder,  for  the  same  time, 
to  trustees  and  their  heirs,  in  trust  to  preserve  the  contingent 
limitations,  and  followed  by  such  remainders  over  as  might  be 
declared  in  the  deed  or  devise  by  which  the  setdement  was 
made.  {BL  Com,  supra  ;  Burton,  supra  ;  2  Orvieis  Dig.  273, 
c&.  7 ;  4  Kent,  266,  6M  ed.)  In  this  form  of  settlement  the  ten- 
ant for  life  has  a  l^;al  estate,  a  remainder  of  the  same  character 
and  for  the  same  period,  being  vested  in  the  trustees.  The  con- 
tingent limitations  are  thus  made  to  depend,  in  the  first  instance, 
upon  the  estate  of  the  tenant  for  life,  and  secondly  upon  that  of  the 
trustees ;  for  if  his  estate  should  determine  otherwise  than  by  his 
death,  the  estate  of  the  trustees  would  eo  instanti  take  effect,  and 
as  a  particular  estate  in  possession,  would  support  such  remain- 
ders as  still  depended  in  contingency.  The  contingent  estates 
are  thus  placed  beyond  the  power  of  the  tenant  for  life,  for  al- 
though he  may  at  any  time  destroy  his  own  estate,  he  will  not 
thereby  defeat  the  contingent  limitations ;  for  instead  of  depend- 
ing, as  primarily,  upon  the  particular  estate  of  the  tenant  for  lifi^ 
they  thus  come  to  depend  upon  the  legal  freehold  which  at 
once  takes  eflbct,  for  the  same  period,  in  the  trustees. 

But  this  is  not  the  only  form  in  which  these  settlements  are 


ALBANY,  JANUARY,  1846.  17 

, : 1 

Vanderbeyden  v.  CrandalL 

made,  for  sometimes  the  estate  is  conveyed  directly  to  the  trus- 
tees and  their  heirs,  in  trust  for  the  person  who  is  to  have  its 
beneficial  use  and  enjoyment  for  his  life,  and  upon  a  further  trust 
to  preserve  the  contingent  limitations,  and  with  remainders  over. 
These  different  forms  are  thus  stated  and  illustrated  by  Lord 
Chancellor  Eldon,  in  the  case  of  Moody  v.  Walters^  (16  Ves,  294) 
"  About  the  period  of  1693,  when  this  settlement  was  made,  the 
practice  of  limiting  an  estate  to  trustees  to  preserve  contingent 
remainders  was  well  known.  It  had  prevailed  long  before ;  and 
*  in  the  mode  of  that  provision  the  estate  was  limited  to  them  in  ' 
various  ways.  If  the  father  was  tenant  for  life,  then  the  mode 
was  a  limitation  from  and  after  the  determination  of  that  estate, 
by  forfeiture  or  otherwise  to  trustees  and  their  heirs  during  his 
lifp,  upon  trust  to  preserve  contingent  remainders,  but  neverthe- 
less to  permit  him  to  receive  the  rents  and  profits ;  making  them 
trustees  during  his  life  of  the  freehold,  if  by  forfeiture  or  other 
determination  his  estate  ceased  to  exist :  that  arrangement 
making  him  first  tenant  for  life,  then  the  trustees  tenants  for  his 
life,  with  a  legal  remainder  to  the  first  and  other  sons.  Another 
mode  is  by  limiting  the  legal  estate  to  trustees  for  the  life  of  the 
father,  ia  trust  for  him ;  with  a  legal  remainder  to  his  first  and 
other  sons ;  and  then,  as  the  legal  and  equitable  estates  could  not 
unite,  he  and  his  son  could  not  sufier  a  recovery."  In  the  inode 
last  mentioned  by  Lord  Eldon,  the  beneficial  owner  for  life  has 
but  an  equitable  interest,  the  legal  estate  for  his  life  being  vested 
in  the  trustees.  And  this  is  precisely  the  case  now  before  the 
court.  Mnthias,  the  grandson,  was  cestui  que  trust  of  the 
land  for  his  life,  the  legal  freehold  during  that  time  being  vestea 
in  the  trustees.  {Lewin,  356 ;  Biscoe  v.  Perkins,  1  Ves.  ^ 
Beame^  485 ;  Harris  v.  Pugh,  4  Bing.  335 ;  Right  v.  Creber 
BBarn.  ^  Cress,  866,  Bailey  J.) 

The  estates  limited  in  remainder  to  the  sons  of  Mathias,  the 
grandson,  were  legal  in  their  nature ;  his  was  but  an  equity ; 
and  such  dissimilar  estates  will  not  coalesce  to  enlarge  the  estate 
of  the  ancestor  from  a  life  interest  to  a  fee,  upon  the  rule  estab- 
lished in  Shelley's  case.  {Shelley's  case,  1  Rep.  93 ;  Fearne  on 
Cont.  Rem.  52  to  60  ;  4  Cruise's  Dig.  369,  §§25, 6, 7 ;  Lord  Say 
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^  Seal  V.  Jme^y  3  J^ro.  Pqrl  Ca^  U3 ;  1  ^f.  Cm*  Abr-  383 ) 
Vene^blea  v,  Mania,  7  Durnf,  ^  ffa^,  34i^  4?9j  Ao^Aiv 
Cba/«^,  3  ^oTfi,  ^  4rfff/,  8390 

It  is  therefove  quite  oj^r  \hn%  Ifothia^y  the  gntfidiop,  wa«  ni>| 
tenant  in  tail  Qf  ih^s^  lands ;  l^e  had  but  a  life  intei^t,  and  th«t 
waa  an  equity.  The  fr^hold  for  hi9  life  was  in  the  trustees,  w  ith 
sontingent  l^gal  Uiuitatiou^,  ip  tail,  to  th?  ixst  and  other  sons 
of  flaid  MathiftSt 

By  this  devise  the  reuiainder  wa^  m  th^  first  place  limited  to 
^e  first  sou  of  the  devisee  Mathia^.  The  tenns  of  the  limitation 
are  that  from  and  aft^  the  decease  pf  said  Mathias,  the  estate  is 
devised  <*  to  the  first  son  pf  the  body  of  the  said  Mathias,  law- 
ftdly  issuing,"  and  the  heirs  male  of  his  body,  the  eldest  '^  and 
the  heirs  male  of  his  body  being  always  preferred  and  to  take 
before  any  of  the  younger  sons  and  the  heir^  male  pf  his  body." 

When  the  devisor  died  his  grandson,  Mathias,  had  no  son ;  but 
during  his  life  he  had  several.  Of  these  Dirk  M.  was  the  eldest. 
He  was  born  on  the  36th  of  August,  1783,  and  died  the  6th  of 
February,  18Q9,  without  issue.  The  second  son,  Ifenry  M.,  was 
bom  on  the  25th  of  May,  1786,  and  died  without  issue,  the  23d 
of  June,  1820.  Mathias  junior,  the  third  son,  was  bom  the  25th 
of  November,  1788,  and  survived  his  father,  but  died  without 
issue  the  23d  of  November,  1840. 

The  remainder  being  limited  by  this  devise  to  dubious  and 
uncertain  persons,  was  contingent  until  the  birth  of  Dirk  M.  in 
1783.  He  answered  the  description  in  the  will  of  ^  the  first  sm 
of  the  body  of  the  said  Mathias  lawfully  issuing,"  and  on  his 
birth  there  was  no  longer  any  contingency  as  to  the  person  who 
was  entitled  to  the  estate  in  remainder.  Dirk  M.  had  a  present 
capacity  to  take  the  land  devised,  and  a  present  right  to  its  en- 
joyment if  the  particular  estate  of  the  trustees  had  then  temii- 
nated  by  the  death  of  his  father ;  and  ^  the  present  capacity  of 
tfdcing  eflfect  in  possession,  if  the  possession  were  to  become  va 
eant,  and  not  the  certainty  that  the  poasesaion  will  become  va 
eant  before  the  estate  limited  in  remainder  determines,  universally 
distinguishes  a  vested  remainder  from  one  that  is  contingent' 
(i^arite,  ^16,  917 ;  9  Bl.  Oom.  168 ;  3  Cndsefs  Dig.  364,  i  8 
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S73,  H  40, 41;  4  KerU^  202, 206;  1  Pow.  on  Deme^,  hy  Jar- 
matij  184, 6 ;  Lawrence  v.  Bayard,  7  Paign,  75 ;  Hawley  v. 
JameSp  16  TTcncfeU,  137;  Z>(^  y.  Prwost,  4  JbAn.  61 ;  JDoe  t. 
Perrin,  3  Dumf.  ^r  East,  464;  Driver  v.  Prank,  3  i(/au/e  ^ 
^.  37,  BaOey,  J.  i  Doe  r.Priffg,  9  Barn,  i^  Cres.  2il ,  JRigki 
T.  CrAer,  5  «<;.  866 ;  CAt^.  <m  Z^e^.  236, 6 ;  Cornish  on  Bern. 
98,  i  I.) 

The  texiQs  made  use  of  by  the  devisor,  in  this  case,  that 
^from  and  after^  the  decease  of  the  devisee,  Mathias,  '^  I  devise 
the  same  to  the  first  son  of  the  bodjr  of  the  said  Mathias,"  were 
not  intended  to  indicate  the  time  when  the  remainder  should 
vest  in  interest,  but  the  period  when  it  would  vest  in  possession 
and  enjoyment.  ^  Ituch  more  eflSbctive  words,"  said  Dampier,  J* 
in  pronouncing  an  opinion  on  a  similar  clause,  ^have  been 
bolden,  in  some  of  the  eases  above  cited,  not  to  prevent  the  vest- 
ing of  estates."  {Driver  v.  Frank,  3  Matile  ^  Sel.  32 ;  same 
case  in  error,  6  Price,  41 ;  8  TaunL  468 ;  3  Moore,  619 ;  Doe 
v.  Moore,  14  East,  601 ;  Bromfoeld  v.  Crowder,  1  New  -R.  313 ; 
2  Cruisds  Dig.  295,  300 ;  Doe  v.  NorveU,  I  Maule  ^  Sel.  327 ; 
Moore  V.  Lyotis,  25  WendeU,  119, 140.) 

The  remainder  being  limited  to  the  first  son  of  the  body  of 
Mathias,  '<  and  tp  the  heirs  male  of  the  body  of  said  first  son 
lawfully  issuing,"  an  estate  tail  was  created.  (1  Cruises  Dig. 
85,  §12 ;  2  Bl.  Com.  109, 112,)  On  the  birth  of  Dirk  M-  there- 
fore  this  remainder  in  fee  tail  vested  in  him. 

This  was  in  1783.  On  the  12th  of  July,  1782,  an  act  had 
been  passed  which  provided,  '^  That  in  all  cases  wherein  any 
person  or  persons  would,  if  this  law  had  not  been  made,  have 
been  seissed  in  fee  tail  of  any  lands,  tenements  or  hereditaments, 
such  person  or  persons  shall,  in  future,  be  deemed  to  be  seized 
of  the  same  in  fee  simple."  (3  R.  S.  1st  ed.  App.  47.)  This 
statute  was  repealed  by  an  act  passed  on  the  23d  of  February, 
'  1786,  the  first  section  of  which  was  as  follows :  '^  That  all 
estates  tail  shall  be  and  are  hereby  abolished ;  and  that  in  all 
cases  where  any  person  or  persons  now  is,  or  are,  or  if  the  act 
hereinafter  mentioned  and  repealed,"  (referring  to  the  aforesaid 
act  of  1782,)  ''had  noc  been  passed,  would  now  be  seized  in  fee 
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tail  of  any  lands,  tenements  or  hereditaments,  such  person  and 
persons  shall  be  deemed  to  be  seized  of  the  same  in  fee  simple 
absolute :  and  further^  that  in  all  cases  where  any  person  or 
persons  would,  if  the  said  net  and  this  present  act  had  not  been 
passed,  at  any  time  hereafter  become  seized  in  fee  tail  of  any 
lands,  tenements  or  hereditaments,  by  virtue  of  any  devise,  gift, 
grant  or  other  conveyance  heretofore  made,  or  hereafter  to  be 
made,  or  by  any  other  means  whatsoever,  such  person  or  per- 
sons instead  of  becoming  seized  thereof  in  fee  tail,  shall  be 
deemed  and  adjudged  to  become  seized  thereof  in  fee  simple 
absolute.''    (3  R.  S.  Ut  ed.  App.  48 ;  1  R.  L.  of  1813,  p.  52.) 

The  act  of  1782  had  been  passed  before  the  birth  of  Dirk  M., 
but  it  was  shortly  thereafter  repealed,  and  succeeded  by  the 
substituted  act  of  1786.  As  both  were  in  force  during  his  life 
so  that  each  might  have  taken  full  effect  upon  the  remainder 
vested  in  him,  (if  indeed,  both  were  not  restricted  in  operation 
and  effect  to  estates  in  possession,)  it  is  quite  unnecessary  to  in- 
quire how  far,  if  at  all,  these  acts  differed  from  each  other.  So 
far  as  respects  the  present  question  it  may  be  assumed  that  they 
were  identical,  or,  if  not  so,  the  difference  was  wholly  immate- 
rial. Dirk  M.  might  claim  the  benefit  of  both  these  statutes, 
and  if  either  could  change  a  vested  remainder  in  tail,  expectant 
on  an  estate  for  life,  into  a  remainder  in  fee  simple,  that  change 
must  have  taken  place  in  this  instance. 

It  will  be  observed  that  this  remainder  was  expectant  on  the 
determination  of  a  freehold  estate,  and  the  point  to  be  considered 
is  whether  either  statute  changed  such  a  remainder  in  tail  into 
one  in  fee  simple. 

A  vested  remainder  is  an  estate,  {Cornish  on  Rem.  113 ;)  and 
the  act  of  1786  declares  ^'  that  all  estates  tail  shall  be  and  are 
hereby  abolished."  But  this  clause,  comprehensive  and  em- 
phatic as  it  certainly  is,  cannot  alone  determine  the  question. 
So  far  the  statute  has  not  provided  a  substitute  for  the  estate 
to  be  abolished.  This  is  done  by  what  immediately  follows; 
and  in  giving  a  construction  to  any  single  part  or  clause  of  a 
statute,  its  entire  provisions  should  be  regarded.  Having  de- 
clared that  all  estates  tail  were  abolished,  the  section  proceeda 
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to  enact  that  in  all  cases  where  any  person  then  was,  or  would 
have  been,  "  seized  in  fee  tail,"  such  person  should  <'  be  deemed 
to  be  seized  of  the  same  in  fee  simjde  absolute."  The  statute 
then  does  not  operate  on  aU  estates  tail,  but  on  those  only  of 
which  some  person  is  seized;  and  the  precise  question  we  are 
brought  to  is,  was  Dirk  M.  seized  of  this  fee  tail  remainder. 

By  the  conmion  law  the  term  ^^ seizin  imports  tlie  having 
possession  of  an  estate  of  freehold  or  inheritance  in  lands  or 
tenements."  {Chit,  en  Descents^  48 ;  Com.  Dig.  Seizin^  A,  1 ; 
Co.  Lit.  163,  a;  Burton  on  Real  Property^  18;  Towle  y. 
Ayer,  8  K  Hamp.  R.  67.)  It  is  either  in  deed  or  in  law. 
[Co.  Lit.  29,  a.) 

Seizin  in  deed  is  sometimes  called  actual  seizin  or  seizin  in 
facty  for  each  expression  has  the  same  meaning ;  and  it  exists 
where  a  person  is  in  the  actual  possession  of  a  freehold  estate  in 
lands  or  tenements  corporeal.  This  seizin  may  be  acquired  by 
one  who  has  a  l^al  right  to  such  an  estate,  in  various  ways,  as 
by  an  entry  in  person,  or  by  an  agent  or  guardian.  The  pos- 
session of  a  lessee  for  years  is  also,  for  this  purpose,  the  posses- 
sion of  the  owner  of  the  freehold,  so  that  one  who  has  a  reversion 
or  remainder  in  fee  expectant  upon  the  determination  of  a  term 
for  years,  is  in  the  actual  seizin  of  his  estate.  (Com.  Dig. 
Seizidij  A.lf2\  Co.  Lit.  15,  a. ;  Ratdiff^s  case,  3  Rep.  42 ; 
Chit,  on  Des.  61,  2,  238,  9,  242;  Waikins  on  Des.  6%  }  2, 
Lond.  ed.  1801 ;  Roscoe  on  Actions,  688 ;  Bushby  v.  Dixon, 
3  Barn.  ^  Cress.  298.)  There  is  also  what  is  called  a  con* 
structive  seizin  in  deed,  which,  for  all  legal  purposes,  is  equiva- 
lent to  an  actual  seizin.    (Green  v.  Liter,  8  Cranch,  244 — 9.) 

Where  the  law  casts  the  freehold  upon  a  person,  he  has  be- 
fore exercising  any^act  of  ownership  over  it,  what  is  called  a 
seizin  in  law.  Thus,  an  heir  before  entry,  has  but  a  seizin  in 
law  of  lands  which  descend  to  him.  (Chit,  on  Des.  63;  Wat- 
kins  on  Des.  58.)  But  if  the  lands  are  in  lease  for  a  term  of 
years,  this,  as  we  have  already  seen,  gives  to  the  heir  an  actual 
seizin,,  the  possession  of  the  termor  being  in  law  that  of  the  re- 
versioner or  remainderman  in  whom  the  freehold  is  vested.  In 
this  case,  however,  the  remainder  was  limited  on  a  freehold 


/ 


2i  CASES  IN  THE  SUPREME  COURT. 

Vanderheyden  t,  Crandall. 

estate  for  life,  and  of  eotnequenee  corporeid  po$se2$sion  of  it  waf 
impraetieaWe.  "  Strictly  spedklDg,**  says  Cornish  m  his  treatise 
on  remainilers,  {p.l  29,)  '^  there  is  no  seizin  of  snch  remainder^ 
for  that  is  in  the  tenant  of  the  freehold.*  ^ 

It  should  not  be  overlooked  that  the  terfns  seizin  in  law,  and 
seizin  in  deed,  hare  in  general  reference  "  only  to  the  present 
and  actual  corporeal  possession  of  the  premises,  and  not  to  the 
fixture  ot  an  interest  which  is  to  coiire  into  actual  enjoyment  in 
some  future  etent ;  and  here  the  word  seizin  is  used  in  its  strict 
sense ;  and  though  we  frequently  use  the  term  seirin  of  a  re- 
mainder or  reversion,  (expectant  upon  a  freehold,)  yet  this  sig- 
nifies no  more  than  that  the  property  in  them  is  fixed  ht  the 
owner;  and  that  such  owner  is  placed  in  the  tenancy.    The 
particular  estates,  and  those  expectant  upon  them,  form  in  law 
only  one  estate;  and  the  delivery  of  possession  to  the  person 
taking  first  extends  to  all.    All  therefore  may  be  said  to  be  seized^ 
all  being  placed  in  the  tenancy,  and  the  property  being  thus 
fixed  in  all.'*    {ChiL  on  Des.  63.)    In  a  note,  [p.  55,)  the  au- 
thor adds :  "  This  is  often  called  a  seizin  in  law  ;  and  thus  the 
seizin  hi  deed  of  the  particular  tenant  of  the  freehold,  and  the 
seizin  in  law  of  the  remainderman  or  reversioner,  are  supposed 
to  exist  together  of  the  same  estate ;  but  the  seizrti,  fl^at  is  the 
actual  corporeal  possession,  must  be  postponed  to  the  determina- 
tion of  the  particular  estate  of  freehold ;  and  the  remainderman 
or  reversioner  cannot  in  this  sense  be  said  fo  be  seized  either  hi 
law  or  in  deed."    To  the  same  effect,  Mr.  Butler,  in  a  note  to 
Co.  Lit.  says:  "When  lands  of  inheritance  are  carved  ittto 
different  estates,  the  tenant  of  the  freehold  in  possession,  and  the 
person  in  remainder  or  reversion,  are  equally  m  the  seizin  of  the 
fee.    But  in  opposition  to  what  may  be  termed  the  expectant 
nature  of  the  seizin  of  those  in  remainder  or  reversion,  the  tenant 
in  possession  Is  Said  to  have  the  actual  seizm  of  the  lands.* 
(Co.  Lit.  266,  ft,  note  217.) 

The  true  principle,  whether  the  estates  present  and  expeo- 
tant,  are  created  by  common  law  conveyances  or  by  such  aft 
derive  their  effect  from  the  statute  of  uses  or  of  wills,  seemtf 
to  be  that  the  person  in  whom  the  expectant  estate  vests^  has  a 
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seizin  iii  law  of  his  estate ;  ttot  Itid^ed  in  the  o^ctihdiy  detise  of 
the  tefin,  which  iiilports  a  present  right  of  (lossessioil  as  trell  US 
of  property,  but  in  d  sense  which  ac<ichrds  ptetisely  li^ith  the 
fixed  rights  of  the  several  patties  in  interest  tThat  are  desig- 
nated as  the  pre^nt  atid  eipect&nt  estates,  are  ih  trtith  but  di& 
ferent  parts  of  dhe  whole,  and  fortti  in  law  but  one  estate.  As 
to  these  several  paits  the  ownet  of  each  i^  seisied  itecdrding  to 
his  right ;  the  tenant  of  the  present  freehold  hasi  a  seizin  in  foet^ 
but  the  owneir  of  an  ex|)ectant  estate,  hairing  no  present  ri^t 
of  possession,  has  but  a  seidtl  in  laiir. 

It  is  surely  no  new  doctrine,  Shai'ply  tis  the  point  was  coYi^ 
tested  on  the  arguilient  of  this  caiise,  that  there  may  be  a  seizid 
of  a  remnindet  or  fetersion  e^tpAectaiit  tipfon  a  fteehdd  estate.  I 
know  of  but  oh^  c^ase  which  denies  the  position,  Jacksari  V. 
tSiranff,  (I  /Td//,  1,  32 ;)  and  not  an  authority  ^^  cited  to  susli 
tain  that  opinioti.  In  Ctfok  v.  ttamniond,  (4  BtiksMt^  489,)  Judg# 
Stoiy  said,  '^  tot  6enttiries  the  language  of  the  Idw  has  beert^ 
that  a  reversidiier  is  sevted  of  the  reversion,  although  dependani 
upon  an  estate  for  life.  iTitts  in  Ptowdeff,  191,  it  Was  held  fcy 
the  court,  that  where  &  tetersion  rs  depevidatit  iipdn  ah  estate  fof 
life,  the  reversioner,  in  pleading,  mdy  state  that  he  is  seized  of 
the  reversion.  By  this^  no  more  is  meant,  tfian  that  he  has  h 
fixed  vested  ri^t  of  futttte  eftjdytoent  \h  if*  The  books,  i^- 
cieht  and  modern,  tit&  ftilt  of  precedents  for  pleadirig  a  transfer^ 
b^  purchase  dr  deseeht,  df  a  reihainder  or  reversion-,  e^peetatit 
on  a  freehold  estate ;  atd  although  they  vary  in  this  fespeet, 
that  some  allege  a  seizin  by  the  party  in  ki3  demesne  as  off^ 
while  dthe]^  Sifnply  atet  &  seizin  as  ftf/ee^  fhey  all  agree  vA 
stating  BL  seizin  in  one  form  or  the  dtheT.  {thameiPL837i 
S  tVeni.  PI'  802,  S ;  Tofnlif^s  Laid  OicU  S6i±in  ;  2  Ch.  Pi 
tih  Am.  ed.  S68  and  ndtes,  560  and  nates,  969  and  notes ;  3  id* 
1330  and  ndtes,  lSl68 ,'  2  Saimd.  23&;  Com.  Dig.  Pleadet,  G 
35 ;  Jacob's  Laiv  Diet.  Seizin  ;  Arch.  Civil  PI.  121^  12»,  2^. 
.  See  also  Wimple  v.  PofidOj  2  JoAn.  238 ;  4  Kent,  2D2 ;  PteS^ 
tm  on  Estate^,  9i^  ^ ;  Watkins  on  Des.  33,  40  h  46i  116,  H.) 

This  remainder  being  tested  m  Dirk  M.,  he  \tA^,  in  tU#  h»^ 
gOBge  of  the  law  and  in  propriety  of  speech,  seized  Iheifetlyf.    It 
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was  an  estate  in  fee  tail  when  first,  vested  in  him,  but  was 
changed  to  a  fee  simple  absolute  by  the  acts  to  abolish  entdils. 

If  the  case  were  not  in  strictness  <  within  the  worlds  of  ttiese 
statutes,  it  might  be  urged  that  they  should  foe  liberally  con- 
strued to  effectuate  the  object  and  intent  of  the  legislature. 
''These  statutes  formed  an  important  epoch  in  oiur  history. 
They  broke  into  pieces  the  shackles  which  had  been  ingeniously 
contrived  to  perpetuate  estates  in  the  same  family,  and  thus  ren- 
dered the  alienation  of  the  soil  free  and  unrestrained."  {Lion 
V.  Burtiss,  20  John.  R,  487.)  Statutes  having  such  objects  in 
view  should  not  receive  a  stinted,  narrow  construction,  but 
should  be  expounded  so  as  most  speedily  and  effectually  to 
eradicate  the  evil.  On  this  principle  it  was  held,  although 
against  the  grammatical  construction  of  the  words  used,  that 
the  act  of  1782  had  a  prospective  operation,  and  was  not  re- 
stricted to  cases  existing  at  its  passage,  (Jackson  v.  Van  Zandty 
12  John.  R.  169.)  But  the  case  at  bar  is  within  the  words 
of  the  act  of  1786.  The  remainder  in  fee  tail  had  vested 
in  Dirk  M.  and  he  was  therefore  seized  of  it  By  the  terms  of 
the  last  mentioned  act  this  estate  was  abolished,  and  changed  to 
a  fee  simple  or  fee  simple  absolute,  for  both  mean  the  same  thing. 
{Jackson  v.  Van  2!andty  supra.) 

l)irk  M.  thus  became  seized  of  a  remainder  in  fee  simple,  in- 
stead of  a  fee  tail.  It  came  to  him  by  devise,  he  was  therefore 
a  purchaser.  (3  Cruises  Dig.  484,  §  19 ;  6  id.  9,  i  18.)  Being 
a  purchaser,  this  expectant  fee  simple,  although  incapable  of  an 
actual  corporeal  seisin,  might  pass  by  descent  to  his  heirs. 
They  would  take  from  him  as  from  a  purchaser,  and  not  as  the 
person  last  actually  seized. 

It  is  a  well  known  rule  in  the  law  of  descents,  that  a  reversion 
or  remainder  in  fee,  expectant  on  a  present  freehold  estate,  will 
not,  during  the  continuance  of  such  freehold  estate,  pass  by  des- 
cent from  a  person  in  whom  title  thereto  had  vested  by  descent^ 
as  a  new  stock  of  inheritance,  unless  some  act  of  ownership, 
which  the  law  regards  as  equivalent  .to  an  actual  seizin  of  a 
present  estate  of  inheritance,  had  been  exercised  by  the  owner, 
oyer  such  expectant  estate.    But  it  is  otherwise  where  the  future 
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estate  was  acquired  by  purchase^  for  the  purchaser  becomes  a 
new  stock  of  descent,  and  on  his  death  the  estate  passes  directly 
to  his  heir  at  law.  This  distinction  is  entirely  settled  by  author- 
ity, and  it  will  be  found  to  reconcile  various  cases  which  would 
otherwise  seem  to  be  in  conflict  with  each  other.  {Cook  v. 
Hammond^  4  Mason,  467 ;  Watkina  on  Descents,  9, 10, 33,  34. 
66, 59,  116,  137, 139, 148, 153 ;  RatcUf's  case,  3  Rep.  42 ;  Doe 
V.  Huiion,  3  Bos.  ^  Pul  643 ;  Cornish  on  Rem.  129;  Chiiiy 
on  Des.  62,  64,  238,  239 ;  Hubbad^s  Ev.  of  Succession,  134  to 
136;  4  Kent,  387,  388;  3  Cruise,  412.  ch.  4;  2'Bl.  Com.  by 
Chit.  209,  note  (10);  Doe  v.  Provost,  4  John.  61 ;  Note  76  to 
Co.  Lit.  14,  a;  Fearne,  661 ;  Wimple  v.  Fonda,  2  John.  288; 
Jackson  v.  Hendricks,  3  John.  Ca.  214 ;  Bates  v.  Shra^der,  13 
John.  260;  Jackson  v.  Hilton,  16  id.  96;  Weston  v.  Foster,  7 
Metcalf,  2SI7 ;  Stringer  v.  iVw,  9  Afod.  363.) 

On  the  death  of  Dirk  M.  in  1809,  this  remainder  in  fee  simple 
passed  by  descent  to  his  &ther,  Mathias,  the  grandson  of  the 
devisor.  {Act  of  1786—1  R.  L.  of  1813,  p.  63.)  The  father 
of  Dirk  M.  who  thus  acquired  this  estate  in  remainder,  had  given 
a  mortgage  in  fee  of  those  lands  in  1792.  He  was  then  in  pos- 
session, and  the  mortgage  contained  a  covenant  that  the  mort- 
gagor ^<  was  lawfully  seized  of  ^'a  good,  sure,  perfect,  absolute 
and  indefeasible  estate  of  inheritance,  and  that"  said  mortgaged 
premises  were  free  from  all  former  gifts,  grants  and  incum- 
brances. This  mortgage  was  duly  foreclosed  in  1799,  the  prem- 
ises, on  such  foreclosure,  being  sold  and  conveyed  to  Albert 
Pawling.  The  remainder  in  fee  simple,  which  vested  in  the 
father  of  Dirk  M.  on  the  decease  of  tl)e  latter,  enured  by  way  of 
estoppel,  to  the  benefit  of  the  purchaser  at  the  mortgage  sale, 
Pawling.  {Jackson  v.  Murray,  12  John.  201 ;  Jackson  v.  Hoff- 
man, 9  Cowen,  271 ;  Pelletreau  v.  Jackson,  11  Wend.  110;  13 
id.  178,  in  error;  Jackson  r:  Matsdorf,  11  John.  91 ;  Jackson 
▼.  Wright,  14  id.  193 ;  Mason  v.  Mancaster,  9  Wheat.  446 ; 
Somes  V.  Skinner,  3  Pick.  62 ;  White  v.  Patten,  24  id.  324.) 
It  is  conceded  that  the  defendant  had  the  title  of  Pawling, 
which  was  a  fee  simple  absolute.  The  defence  was  therefoie 
complete. 
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This  disposes  of  the  cdsd,  and  renders  it  unnecessary  to  tz 

wtaine  the  objection  founded  dn  the  alleged  adverse  possession 

of  the  premises  since  179d. 

I9ew  trial  denied. 


SuFERyiSORB  OF  OnONBAGA  VS,  fiRIGOS. 

'iht  taxation  of  a  distri6t  attdmdj'a  accoant  partnant  to  rogti!4r  notiod  is  a  Judiciil 
acft  and  cannot  be  qoestkuied  iii  an  action  against  him  hf  the  county  to  reeotft 
Ibck  DKinejra  t^ceited  dver  and  above  his  legal  fees.  *  This  pobit  decided  in  9  Hilh^ 
]35|  reaffirmed. 

The  determination  of  the  hoar^  of  snperyiaors  in  aadltihg  aiiid  an6>>Hi^|^  such  an  a4- 
cbQnt  is  doddluSite  xspoti  tbs'dodtity. 

Money  voluntarily  paid  upen  a  datm  of  rfgllt,  irheiV  there  has  been  no  ttlMflfke  of  afij^ 

.  &ct,  canndt  be  recovered  back.  PsyttfdiVts  dirtficted  by  the  board  of  superviBon 
upon  the  adjustment  of  accoants  against  the  eoonty,  fall  within  this  principle. 

The  fact  that  costs  Which  hate  been  pBi<f  had  been  regularly  taxed,  is  an  answer  to 
a  prosecutidh  foi*  trebld  darii^t^  upon  (hb  stittute  against  extortioh,  as  well  as  to 
an  action  at  commoA  Uiir  to  fQtm^  back  tlf6  iacaiey.    Per  Bronson,  C.  J. 

fk  district  attoraey  is  entifkd  td  be  (ktid  for  subpasna  tickets  isSued  by  him.  The 
case  of  Superoinrt  of  SuUivan  v.  Dhmnici,  (18  Wend*  538)  contra,  overruled. 

This  cause  Was  tried  a  third  time  at  the  Onondaga  circuit  m 
April,  1845,  before  If  fliTiiiG,  C.  Judge.  The  plaintifls  again 
sought  to  receiver  the  etces^  of  tnoneys  received  by  the  de- 
fendant lis  district  attorney  <f(  Onoitidaga,  over  and  above  hisf 
lawful  compensation.  It  appeafred  that  the  defendant  had  been 
district  attorney  of  that  county  for  about  six  years  prior  to  Jane^ 
1830,  and  that  his  bills  htd  been  tasted  by  a  supreme  court  eoit^ 
missioner,  iider  notice  given  fd  the  chairman  of  the  board  of 
Stipetvrsors,  and  regularly  audited  and  allowed  ^eh  year  by 
the  board,  aud  tbott  the  amount  had  been  paid  to  bim  by  oitieft 
^wn  on  the  cotinty  treasurer,'  and  that  for  the  whole  iiine 
ihese  payments,  aniounfted  in  th«  ag^gate  to  $7873,39.  Thtf 
defendant  insisted  that  the  taxation  was  conclusive ;  and  alscy^ 
(bat  the  auditing  aifd  allowance  d*  the  liecoitntsf  by  the  board  of 
Sn^pervisors  was  an  adjttdicatioti  which  the  ^laintifis  could  not 
question ;  and  further,  that  the  money  having  been  vollintarUy 
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paid  with  &  fitll  knowledge  of  all  the  facts,  no  action  could  h& 
mmntained  to  rei:over  it  back.  On  these  gronnds  he  moved  for 
a  nonsuit,  which  was  refused  b^  the  circuit  judge,  and  the 
defendant  excepted.  The  jury  were  instructed  that  a  kige 
number  of  items  amounting  to  $3461,38,  and  embracing 
$1658,26,  for  drawing  and  engrossing  subpoena  tickets  ought 
not  to  hate  been  taxed  or  allowed,  and  that  the  pl^iintifis  were 
entitled  to  recover  the  amotint  so  improperly  allowed  with  in- 
terest. The  defendant  again  excepted.  The  jury  found  a  vef- 
dict  for  the  plaintiffs  for  $4536,4d.  The  recovery  was  upon  the 
eommon  counts,  the  plaintifis  bavhig  waived  the  right  to  treble 
damages  under  the  statute.  The  defendant  now  moves  for  n 
new  trial  on  a  bill  of  exceptions. 

J.  J.  Briggs  in  per^ofi  ^  J.  R.  Laiorence,  for  the  defendant 
(1)  The  taxation  was  conclusive.  {  Williams  v.  Frith^  Doug. 
198;  Hooper  v.  Tilt^  id,  199  and  note  [1);  Hallock's  Law  of 
Cbsis,  507  to  609,  604,  613,  610,  625 ;  Scott  v.  Elniendorf,  12 
John.  315 ;  Lee  v.  JoneSj  2  Camp.  496 ;  Piatt  v.  Hdlen,  23 
iVend.  456/  Osholdistone  v.  Cross^  1  Comyn^3  Rep.  612; 
Maugham  on  Attornei/^,  196-6,  204;  Moody  v.  Thurston^ 
Stra,  481 ;  The  People  v.  Cotlins,  19  Wend.  56 ;  Wood  v. 
Peakey  8  John.  69;  Jack  V.  Martin,  12  Wend.  311.) 

(2)  The  auditing  and  allowance  of  the  accounts  by  the  board 
of  supervisors  concludes  the  plaintiffs.  (1  R.  L.  (1801)  461, 
463,  §§  1,  3 ;  Laws  18l8,  306 ;  \  R.  S.  383,  §  95 ;  1  id.  367, 
f  2,  4,;mA.  2;  id.  385, }  3,«ti6.2;  id.  386,  H;  2id.  763,  U2; 
The  People  V.  The  Supervisors  of  Dutchess,  9  Weiid.  508.) 

(3)  Money  voluntarily  paid,  where  tliere  has  been  no  mistake 
in  matters  of  fact,  cannot  be  recovered  back.  (2  Phil.  Ev.  118 ; 
Clarke  v.  Dutcher,  9  Coweh,  674,  681 ;  Brisbane  V.  Dacres,  1 
Taunt.  144;  Moioatt  v.  Wright,  1  Wend.  355;  Bilbie  v. 
Lumley,  2  Ea^t,  469 ;  Oower  v.  Popkln,  2  Starkie,  85 ;  CHn- 
hn  v.  /Strong,  Q  John.  370;  Jacob's  Law  Diet.  Extortion;  2 
Burr,  1012.) 

(4)  The  subpoena  tickets  were  taxable.  {Afchb.  Cr.  Pi.  110, 
187,  158 ;  Bums'  Justice  "  Evidence  /'  2  Rus^.  on  Crinies^ 
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638,  9 ;  Cov>p.  845 ;  2  ChU.  Cr.  L.  236;  2  R.  S.  400,  §  42; 
id.  751,  §  7;  irf.  785,  §  14;  id.  729,  H  63,  64,  65;  Barbcuf's 
Treatise,  404 ;  Laws  1839,  340,  1.) 
(5)  Interest  was  not  recoverable. 

G.  F.  Comstock,  for  the  plaintifis.  (1)  A  public  officei 
whose  compensation  is  regulated  by  law  is  liable  in  an  action 
for  money  had  and  received,  for  money  which  he  has  taken 
contrary  to  law  on  pretence  that  it  was  due  him  for  fees. 
(2  Chit.  Cr.  L.  295 ;  Lovell  v.  Simpson,  3  Esp.  153 ;  Miller 
V.  Aris.  id.  232 ;  Marriott  v.  Hampton,  2  id.  547,  note  (1) ; 
The  People  v.  Whaley,  6  Cowen,  661 ;  Stevenson  v.  Mortimer^ 
Cotvp.  805 ;  Moses  v.  McFarlain,  2  Burr.  112 ;  Hatch  v. 
Mann,  15  TFcnrf.  44 ;  2  A  S.  651,  2,  §J  5,  7 ;  Palmer  v.  I^rrf, 
6  /oAn.  CA.  R.  95 ;   TTAca/on  v.  Hibbard,. 20  John.  290.) 

(2)  The  taxation  is  not  a  judicial  decision  and  is  not  a  bar  to 
the  action.  {Case  v.  Reeve,  14  John.  79;  Maybeev,  Avery ^ 
18  id.  352 ;  Cowen  ^  HilTs  Notes,  819 ;  Greenl.  Ev.  §  537 ; 
Davis  V.  Wood,  1  Wheat.  6;  1  Stark.  Ev.  196;  MerceinY. 
The  People,  25  Wend.  64 — 100 ;  this  case  in  error,  Dec.  1844, 
opinions  of  Lawre^ice,  Porter,  Sherman  and  Putnam,  sench 
tors.)  At  all  events  it  should  have  been  specially  pleaded  if  tbt 
lied  on  as  an  absolute  bar.  {Miller  v.  Manice,  6  Hill,  114,  and 
cases  cited  by  Walworth,  chan.) 

(3)  The  action  of  the  board  in  auditing  the  accounts  and 
directing  the  payment  of  the  money  furnishes  no  defence. 
( The  People  v.  The  Supervisors  of  Columbia,  10  Wetid.  363 ; 
The  People  v.  Lauprence,  6  Hill,  244 ,  2  R.  S.  751,  2,  §§  8,  9, 
and  cases  supra.) 

(4)  The  charges  for  subpoena  tickets  were  illegal.  {Super- 
visors of  Sullivan  Co.  v.  Dimmick,  18  Wend.  638.) 

By  the  Court,  Bronson,  Ch.  J.  After  (his  case  was  bcforo 
us  on  a  former  occasion,  (2  Hill,  135,)  there  was  a  second  trialj^ 
when  the  plaintiffs  were  nonsuited.  The  decision  of  the  circuit 
judge  was  reviewed  by  this  court  on  a  bill  of  exceptions,  and 
confirmed  in  May  term,  1 843.    A  writ  of  error  was  then  brought, 
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and  our  judgment  was  reversgd  by  the  court  for  the  correction 
of  errors  in  December,  1844.  There  has  since  been  another 
trial,  and  a  verdict  for  the  plaintiffs  for  $4536,49 ;  and  the  de- 
fendant now  moves  for  a  new  trial  on  a  bill  of  exceptions. 
When  the  case  was  mentioned  at  the  bar,  I  hoped  and  expected 
to  find  that  the  court  for  the  correction  of  errors  had  settled 
some  principle  which  would  govern  the  case;  and  that  we 
should  have  nothing  to  do  beyond  seeing  the  principle  fairly 
applied.  But  I  heard,  with  regret,  from  the  counsel  on  both 
sides,  that  no  such  principle  could  be  deduced  from  the  decision : 
and  on  looking  into  the  reasoning  of  the  four  senators  who  de- 
livered opinions  in  favor  of  the  reversal,  I  find  that  the  counsel 
were  not  mistaken.  This  is  not  the  fault  of  the  court,  nor  of 
any  of  its  members.  It  results  from  the  manner  in  which  the 
court  is  organized,  and  its  business  transacted.  From  the  great 
number  of  judges  of  which  the  court  is  constituted,  the  number 
of  opinions  which  are  sometimes  delivered,  and  the  diversity  of 
reasons  which  they  contain ;  and  from  the  fact  that  most  of  the 
members  usually  vote  for  aflBrmance  or  reversal  without  assign- 
ing any  reason,  it  must  occasionally  happen  that  no  one  can  say 
what  particular  question  of  law  was  decided.  It  has  so  hap- 
pened in  this  case.  The  four  senators  who  delivered  opinions 
for  a  reversal  were  not  agreed  in  their  reasons ;  and  whether 
the  eleven  senators  who  silentfy  voted  with  them  concurred  in 
any  one  of  the  four  opinions  does  not  appear.  The  decision 
furnishes  no  guide  for  the  re-trial  of  the  cause,  or  the  judgment 
which  is  now  to  be  rendered,  beyond  the  fact  that  for  some  rea- 
son or  other  the  former  judgment  of  this  court  was  deemed 
erroneous.  That  fact  alone  would  afford  us  some  aid  on  the 
present  occasion,  if  it  were  not  for  the  further  fact,  that  a  very 
different  case  is  now  presented  from  the  one  which  was  before 
the  court  of  errors.  I  will  notice  some  of  the  leading  points  in 
which  the  two  cases  differ. 

On  the  former  trial  the  plaintiffs  claimed  to  recover,  not  only. 
on  the  common  count  for  money  had  and  received  to  their  use; 
but  also  on  the  counts  upon  the  statute  giving  treble  damages 
to  the  party  aggrieved.    (2  fi.  ^.  651,  §  7;  p.  753,  §  17.)    On 
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the  last  trial  thi^  plaintiffs  waived  the  claim  to  treble  damagev ; 
az^d  the  circuit  judge  decided  that  they  were  entitled  to  recover 
under  the  coxomou  money  count  And  I  may  add,  that  as  to  a 
portion  of  the  recovery,  the  statute  of  limitations,  which  was 
pleaded,  was  a  bar  if  the  plaintiffs  proceeded  for  the  penalty ; 
the  limitation  in  that  case  being  three  years;  (2  R.  S.  298, 
§  31;]  while  six  years  must  elapse  before  the  common  law  ac* 
tioa  is  barred.  (§  18.)  This  is  a  very  important  difference 
between  the  two  cases ;  for  I  understand  Mr.  Senator  Porter  as 
proceeding  on  the  ground,  tliat  although  the  taxation  may  be 
conclusive  in  the  common  law  action  for  money  had  and  re- 
ceived to  the  plaintiffs'  use,  it  is  not  conclusive  in  the  statute 
action  for  treble  damages.  How  many  other  members  may 
have  acted  upon  that  ground,  it  is  of  course  impossible  to  deter- 
mine ;  but  if  each  member  had  assigned  the  reason  for  his  vote, 
I  think  it  highly  probable  that  as  many  would  have  concurred 
in  that  opinion  as  would  have  agreed  upon  any  other  ground 
for  reversing  the  judgment.  The  case  now  presents  no  ques- 
tion on  the  counts  for  the  statute  penalty. 

Mr.  Senator  Sherman  was  of  opinion  that  the  taxation  was 
conclusive  as  to  all  items  which  could  be  allowed  in  any  case 
under  the  fee  bill  for  district  attorneys ;  and  that  it  was  equally 
conclusive  whether  the  services  were  performed  or  not.  But 
beyond  that — when  charges  were  allowed  for  which  the  fee  bill 
had  not  provided — he  thought  the  taxing  officer  had  no  jurisdic- 
tion, and  the  taxation  was  not  conclusive.  He  made  no  dis- 
tinction between  ^n  action  for  treble  damages,  and  one  upon  the 
conmion  money  count.  Mr.  Senator  Putnam  was  also  of  opin- 
ion tliat  the  taxing  officer  had  no  jurisdiction  as  to  charges  not 
in  the  foQ  bill;  and  that  notwithstanding  the  taxation,  the 
moneys  paid  for  such  chai^e^  could  be  recovered  back.  In  a 
subsequent  part  of  the  opinion  I  understand  him  to  say,  in  sub- 
stance, that  such  moneys  may  be  recovered  back  because  the 
taking  of  them  is  expressly  forbidden  by  the  statute ;  and  this 
reason  he  extends  to  charges  for  services  not  performed,  as  well 
as  charges  not  within  the  fee  bill.  Another  senator  seemed  to 
regard  the  taxation  as  of  no  consequence  whatever ;  partly  bu- 
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ofiiiae  theio  wei^  {pen  of  '^  Ifgc  mofa]^"  axQong  th^  taking  oflic^r? ; 
ftnd  partly  becAua^  to  *^  tolerate  an4  uphold  such  a  system  <4 
extortion"  iis  hi^d  b^n  practised  by  the  di^fi^qdftDt,  might  '^  ^yenl- 
ualiy  bring  down  the  indiguation  of  an  injmied  public^  upon  the 
court 

There  is  another  difference  of  some  consecjiience  between  the 
former  a^d  the  present  ca9e.  On  the  ibrroer  trial  the  pl^intiflb 
odfered  to  prove,  that  the  defendant  had  ^'  charged  in  his  accounts 
and  received  several  thousand  dollars  for  9crviees  noi  infect 
performed  by  hini,  and  for  services  not  provided  for  by  law," 
^. :  ^'  And  that  the  aforesaid  several  accounts  were  taxed  upon 
faUe  and  fraudulent  suggestions  contained  in  the  a/iidavit  of 
Ibe  defendant."  In  another  part  of  the  case  the  offer  was  to  prove 
^  that  the  taxation  of  the  said  accounts  was  procured  hy  falsehood 
said  fraud  in  the  affidavits  of  the  defendant."  All  of  this  evi- 
dience  was  rejected,  and  the  plaintiffs  were  nonsuited.  It  was 
Ibis  part  of  the  case,  I  presmne,  which,  more  than  any  other, 
Influenced  the  senator  who  spoke  of  the  "  indignation  of  an  in* 
jured  public ;"  and  it  may,  for  aught  we  Ofin  know,  have  gov- 
erned the  action  of  other  senators.  On  the  last  trial  it  was 
iidmitted  that  all  the  services  charged  by  the  defendant  in  his 
accounts,  with  the  exception  of  a  few  items,  were  actually  per- 
fcrmed.  And  the  only  iten^s  which  were  rejected  on  tlie  ground 
Ihat  the  services  were  not  performed  amounted  to  no  more  than 
the  sum  of  thirty-seven  dollars.  This  is  not  a  very  large  sum 
when  we  remember  that  the  accounts  amount  in  the  aggregate 
to  nearly  eight  thousand  six  hundred  dollars.  And  what  is 
quite  material,  no  attempt  was  made  to  show  either  fraud  or 
fidaehood  in  procuring  the  taxation  of  the  bills. 

Another  very  important  difference  between  the  two  cases  will 
be  fbiind  in  the  fact,  that  on  the  former  trial  the  circuit  judge 
decided  against  the  plaintiff  oq  the  sol^  ground  that "  the  taxa- 
tion of  the  accounts  was  conclusive ;"  while  on  the  last  trial  two 
other  objections  were  taken  by  the  defendant — first,  tliat  the  ac- 
counts had  been  audited  and  allowed  by  the  board  of , super  visors, 
which  board  was  fully  competent  to  decide  between  him  and 
the  county ;  and  second,  that  the  money  bad  been  voluntarily 
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paid  by  the  plaintiffs  with  a  full  knowledge  of  all  the  facts,  and 
consequently  could  not  be  recovered  back.  Both  of  these  points 
were  ruled  against  the  defendant  by  the  circuit  judge.  They 
are  grave  questions,  which  have  not  even  been  before  the  court 
of  errors. 

The  case  as  it  has  now  been  tried,  presents  no  question  upon 
the  counts  for  the  statute  penalty.  The  only  inquiry  is,  whether 
the  plaintiffs  can  recover  under  the  common  count  for  money 
had  and  deceived  to  their  use.  There  are  several  reasons  why 
I  think  they  cannot ;  the  first  of  which  is,  that  the  taxation  was 
a  judicial  determination  between  the  parties,  which  cannot  be 
attacked  in  this  collateral  manner.  As  the  reasons  of  this  court 
for  entertaining  that  opinion  have  already  been  assigned  on  two 
occasions,  little  need  be  added  at  this  time.  Having  seen  no 
reason  to  change  that  opinion,  we  shall  stand  upon  it,  until  the 
court  of  review  shall  decide  that  we  are  wrong.  Only  one  mem- 
ber of  the  court  of  errors  has  spoken  of  the  taxation  as  though  it 
were  a  matter  of  no  legal  importance ;  and  he  has  proceeded 
upon  grounds  which  will,  I  trust,  never  govern  the  action  of  any 
judicial  tribunal.  If  the  taxing  officers  cannot  be  trusted,  that  is 
a  reason  for  turning  them  out,  and  putting  better  men  in  their 
places,  or  a  reason  for  changing  the  system.  But  it  is  no  ground 
for  disregarding  their  decisions,  so  long  as  they  remain  in  force. 
Neither  the  error,  nor  the  corruption  of  the  judge  will  avoid  his 
sentence.  It  is  conclusive  until  set' aside  or  reversed  by  a  direct 
judicial  proceeding  instituted  for  that  purpose.  Nor  is  it  any 
ground  for  disregarding  a  judicial  determination  that  one  party 
has  got  a  great  deal  more  than  was  justly  due  him.  If  the  error 
cannot  be  corrected  in  a  legal  manner,  it  must  go  without  redress. 
Courts  of  justice  should  take  care  that  they  are  not  misled  by 
the  hardship  of  a  particular  case,  or  by  the  passion  or  prejudice 
which  may  be  excited  against  a  particular  individual,  to  make  a 
precedent  which  would  run  counter  to  well  established  princi- 
ples. It  should  never  be  forgotten  that  a  wrongdoer,  however 
great  the  wrong  may  be,  has  not  forfeited  all  his  rights.  And 
although  the  individual  may  be  entitled  to  no  sympathy,  care 
should  be  taken  that  the  blow  which  destroys  him  does  not  in* 
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flict  a  wound  upon  justice  herself.  Above  all  things  else,  a 
judge  should  follow  and  uphold  the  law,  whatever  danger  there 
maybe  of  bringing  down  popular  indignation  upon  his  hea^; 
or  however  vilely  he  may  be  slandered,  either  before  or  after  he 
is  dead,  by  an  insinuation  that  he  ^<  was  characterized  for  his 
care  of  the  interests  of  the  profession,"  rather  than  a  regard  to 
the  right  of  the  case.  My  late  lamented  associate  who  delivered 
the  opinion  of  this  court  on  the  two  former  occasions,  had  wis- 
dom to  discern  the  right,  and  courage  enough  to  render  the 
same  measure  of  justice  to  a  brother  of  the  legal  profession,  that 
lie  would  award  to  any  other  individual.  It  is  only  weak  and 
timid  judges  who  do  injustice  to  a  friend,  or  a  member  of  the 
same  society,  party,  or  profession,  from  the  fear  of  being  thought 
partial. 

A  good  deal  has  been  said  to  prove  that  the  taxation  of  a  bill 
of  costs  is  not  a  technical  judgment.  The  labor  was  unnecessary ; 
for  no  such  thing  has  been  pretended.  But  still  it  is  a  judicial  act. 
It  is  a  duty  which  has  been  confided  to  judicial  officers  to  be  ex- 
ercised in  a  judicial  way.  The  parties  and  their  proofs  are  to  be 
heard  ;  and  their  rights  are  to  be  settled  by  a  judicial  determi- 
nation. It  is  of  the  same  general  nature  as  are  the  decisions  made 
by  a  judge  or  commissioner  in  proceedings  under  the  insolvent 
laws,  the  act  to  punish  fraudulent  debtors,  between  landlord  and 
tenant,  and  the  many  other  cases  which  might  be  enumerated. 
They  are  all  judicial  determinations  which  are  conclusive  upon 
the  parties,  until  they  have  been  reversed,  vacated  or  set  aside 
in  the  forms  prescribed  by  law.  They  caiinot  be  attacked  in  a 
collateral  action,  save  where  the  legislatiire  has  so  expressly  pro- 
vided. This  is  a  principle  of  universal  application.  It  extends 
alike  to  the  decisions  of  the  highest  court,  and  the  humblest  offi* 
cer  in  the  state  who  has  been  entrusted  with  the  exercise  of  ju- 
dicial powers.  However  desirable  it  may  seem  in  a  particular 
case  to  disregard  the  rule,  it  cannot  be  broken  down  without 
doing  a  great  wrong  to  the  community.  When  a  matter  of  right 
between  A.  and  B.  has  been  settled  in  the  form  prescribed  by 
law,  whatever  that  form  may  be,  if  the  determination  be  not  con- 
clusive so  long  as  it  remains  in  force — if  either  party  may  at  his 
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pleasare  disregard  it  and  litigtite  the  matter  orer  again  JD  a  col* 
lateral  action,  we  shall  faaye  nothing  but  endless  legal  strife  nnd 
eontroversy. .  No  commuDitycoidd  long  endure  such  a  state 
of  things  as  this  new  ddotilne  mnould  be  likely  to  bring  about. 
I  do  not  understand  that  mote  than  one  member  of  the  court  of 
errors  has  expfessed  an  opinion  in  favor  o£  it ;  and  I  do  not 
doubt  that  upon  farther  reflection  he  would  concur  with  me^  that 
it  is  better  to  bear  a  particular  evil,  than  to  open  the  door  for 
general  mischief. 

But  it  is  said  that  the  taxation  is  not  conclusive  when  the 
officer  allows  charges  which  are  not  authoriaaed  by  the  fee  bill ; 
and  the  reason  Assigned  is,  that  when  the  officer  goes  beyond 
the  fee  bill,  he  has  no  jurisdiction.  This  argument  has  been 
put  forward  by  two  senators  for  whose  opinions  I  entertain  ^the 
highest  respect ;  but  still  I  have  been  unable  to  bring  my  mind 
to  the  same  conclusion.  If  the  argument  be  carefully  analyzed 
it  will,  I  think,  be  found  to  cbnoe  to  this :  when  the  officer  de^ 
cides  right,  the  decision  is  conclusive;  but  when  he  decides 
wrong,  the  decision  is  good  for  nothing-^he  has  jurisdiction  to 
decide  right;  but  no  jurisdiction  to  decide  wrong.  With 
great  respect  I  must  be  permitted  to  say,  that  this  reason- 
ing is  utterly  &lIacions.  It  would  not  only  overturn  the  au- 
thority of  taxing  officers,  but  it  would  upset  the  jurisdiction  of 
every  other  officer  and  court  in  the  state.  Courts  are  established, 
and  judges  and  other  judicial  officers  are  appointed,  for  the  pur- 
pose of  administering  justice ;  and  it  is  their  duty,  so  far  as  they 
can  discover  the  truth,  to  decide  right  But  the  power  to  decide 
at  all,  necessarily  carries  with  it  the  powet  to  decide  wrong,  as 
well  as  right.  It  is  just  as  true  of  all  our  courts,  as  it  is  of  tax- 
ing and  other  judicial  officers,  that  they  have  no  commission 
which,  in  terms,  authorizes  them  to  do  wrong ;  but  in  the  pres- 
ent imperfect  state  of  human  knowledge,  a  power  to  hear  and 
determine,  necessarily  includes  and  carries  with  it  a  power 
which  makes  the  judgment  or  determination  obligatory,  without 
any  reference  to  the  question  whether  it  was  right  or  wrong. 
If  it  were  not  so^  the  judgment  or  determination  would  be  of  no 
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value:  any  one  mig^ht  resist  it  at  pleasure,  under  the  plea  that 
the  court  or  judge  had  committed  an  error. 

It  is  undoubtedly  true,  that  courts  and  officers  of  special  and 
limited  jurisdiction  must  keep  strictly  within  the  bounds  of  tlieir 
authority.  And  extrebie  cases  4)ave  been  put,  such  as  a  justice 
of  the  peace  giving  judgment  in  an  action  oC  slander,  and  a  tax- 
ing officer  allowing  hack  hire  and  tavern  expenses  in  a  bill  of 
costs.  Such  cases  prove  very  little.  They  may  mislead  the 
ignomnt  and  the  thoughtless ;  and  that  is  about  all  they  are 
worth.  Jurisdiction  is  ex^i^essly  denied  k>  a  justice  of  the  peace 
in  actions  of  slander ;  and  when  we  have  a  taxation  of  hack- 
hire  and  tavern  expenses  in  a  bill  of  costs,  it  will  be  time  enough 
to  say  how  far  the  act  of  the  officer  is  binding.  It  is  sufficient 
to  say,  that  no  such  question,  nor  any  thing  approaching  it,  is 
presented  by  this  case.  The  taxing  officers  allowed  nothing 
where  there  were  not  plausible  grounds  for  making  the  allow* 
nnce.  Each  of  the  accounts  was  accompanied  by  an  affidavit — 
the  proof  prescribed  and  allowed  by  law — ^that  all  the  services 
therein  charged  had  been  actually  performed.  Now  although 
as  to  some  of  the  charges  there  can  be  no  doubt  that  the  taxing 
officers  were  wrong,  still  it  was  but  an  error  of  judgment,  and 
not  a  defect  of  jurisdiction.  It  was  an  error  to  be  corrected  by 
appeal,  after  an  appeal  was  given ;  and  before  that  time,  it  was 
to  be  submitted  to  as  a  final  determination  of  the  matter.  The 
taxation  was  not  a  nullity.  Taxing  officers  have  be^n  appointed 
for  the  very  purpose,  among  others,  of  determining  whether  the 
charges  come  within  the  statute  allowing  fees.  That  is  part  of 
their  jurisdiction.  To  say  that  they  may  decide  the  question, 
and  yet  that  the  determination  is  void  when  they  fall  into  error, 
is  a  legal  absurdity.  In  addition  to  certain  specific  allowances, 
the  statute  gives  the  district  attorney  certain  sums  by  the  folio 
"for  drawing  and  engrossing  every  affidavit  and  other  proceed*^ 
ing  actually  and  necessarily  prepared  by  him  in  the  pr6secution 
of  any  c^use,  and  for  which  no  fee  is  specially  allowed.''  (2  R. 
S.75\yi  7.)  When  charges  are  made  under  this  clause — and 
all,  or  nearly  all  the  disputed  items  in  these  accounts  were 
ihaiged  under  the  clause— the  questions  presented  to  the  taxing 
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officer  are,  whether  the  papers  were  ^  actually  and  necessarily 
prepared"  by  the  district  attorney.  I  do  not  see  how  it  is  possi- 
ble to  deny,  that  both  of  those  questions  are  referred  to  the  de- 
cision of  the  taxing  officer ;  and  if  they  are,  then,  beyond  all 
room  for  controversy,  he  has  jurisdiction.  If  he  allows  a  charge 
for  drawing  or  engrossing  any  paper  which  was  not  '^actually 
and  necessarily  prepared,"  it  is  but  an  error  of  judgment,  and 
not  an  excess  of  authority. 

In  The  People  v.  Lawrence^  (6  Hill,  244,)  the  board  of  super- 
visors allowed  the  relator  a  sum  of  money  when  he  had  rendered 
no  service  whatever  .to  the  county.  There  was  no  color  for 
making  the  allowance ;  and  we  held  that  the  board  had  exceed- 
ed its  jurisdiction.  But  it  is  not  so  here.  The  district  attorney 
had  rendered  services  to  the  county ;  he  had  rendered  the  very 
services  for  which  it  is  now  said  he  ought  not  to  be  paid ;  and 
he  furnished  to  the  taxing  officer  the  proper  proof  of  that  fact 
As  the  papers  had  been  ^'actually  prepared,"  it  only  remained 
to  inquire  whether  they  were  "  necessarily  prepared."  Clearly 
that  was  a  question  within  the  jurisdiction  of  the  taxing  officer — 
it  was  one  of  the  very  things  which  the  legislature  intended  he 
should  decide.  He  has  decided  it ;  and  however  erroneous  the 
decision  may  be,  there  is  no  principle  upon  which  it  can  be 
overruled  or.  disregarded  in  a  collateral  action.  The  remedy 
was  by  appeal,  after  an  appeal  in  these  cases  was  given.  Before 
that  time,  the  decision  of  the  taxing  officer  was  final.  But  it 
was  none  the  less  conclusive  because  it  was  final. 

In  this  connection  it  may  be  noticed,  that  the  circuit  judge 
held  all  the  charges  in  these  accounts  for  subpcena  tickets  ille- 
gal ;  and  that  item  alone,  excluding  interest,  makes  very  nearly 
one  half  of  the  verdict.  It  was  not  denied  but  that  the.tickets 
had  actually  been  made  out  and  issued — indeed,  that  fact  was 
admitted ;  but  the  charges  were  rejected  on  the  groi^nd  that  the 
tickets  had  not  been  ^'  necessarily  prepared :"  and  foi  this  decis- 
ion the  circuit  judge  had  the  authority  of  The  Supervisors  of 
Sullivan  v.  ZHmmick,  (18  Wend,  638,)  where  I  delivered  the 
opinion  of  the  court.  Although  that  decision  was  made  near 
the  beginning  of  the  year  1836,  it  will  be  seen  firom  the  title 
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page  that  the  book  was  not  published  until  1839,  after  all  the 
charges  in  these  accounts  for  tickets  had  been  taxed.  It  is  quite 
possible,  therefore,  that  the  defendant  and  the  taxing  officers 
may  have  acted  very  honestly  in  making  and  allowing  those 
charges.  But  whatever  may  have  been  their  motives,  the  facts 
that  the  services  were  actually  performed,  that  there  was  a 
clause  in  the  fee  bill  under  which  they  might  be  allowed,  and 
that  there  was  no  published  decision,  nor  even  dictum^  against 
making  the  allowance,  are  sufficient,  and  much  more  than  suffi- 
cient, to  show  that  the  officers  had  authority  to  determine 
whether  the  charges  should  be  allowed  or  not.  When  charges 
are  made  which  fall  within  the  lianguage  of  the  fee  bill,  as  these 
clearly  do,  it  is  then  the  duty  of  the  taxing  officer  to  ascertain, 
first,  whether  the  services  have  been  rendered  ;  second,  whether 
they  were  necessary ;  and  lastly,  whether  they  are  charged  at 
the  established  rates.  The  officer  has  just  as  much  authority 
for  deciding  the  second  question,  as  he  has  for  deciding  either 
of  the  others ;  and  if  he  has  not  a  right  to  decide  them  all,  tax- 
ation is  no  better  than  a  piece  of  legal  nonsense. 

Candor  requires  that  I  should  repeat  here,  what  was  remarked 
to  the  counsel  on  the  argument,  concerning  the  case  of  TTie 
Supervisors  of  Sullivan  v.  Dimmick,  That^rase  came  before 
me  at  a  motion  term  soon  after  taking  my  seat  on  the  bench. 
On  consulting  the  then  chief  justice,  I  learned  that  it  had  been 
recently  decided  that  district  attorneys  were  not  entitled  to 
charge  for  subpcsna  tickets ;  though  the  case  had  not  been  re- 
ported ;  and  thereupon,  after  briefly  referring  to  the  statute,  and 
without  further  investigation,  the  matter  was  disposed  of  as  a 
settled  question.  I  have  since  become  entirely  satisfied  that  the 
decision  was  erroneous.  The  mode  of  compelling  the  atten- 
dance of  witnesses  by  subpcena  is  the  same  in  all  courts  of  re- 
cord, whether  of  civil  or  criminal  jurisdiction.  A  ticket  con- 
taining the  substance  of  the  subpoena,  or  a  copy  of  the  writ, 
must  be  delivered  to  the  witness.  All  the  books  which  speak 
of  the  practice  in  criminal  cases  are  agreed  upon  this  point.  (1 
Chit.  Cr.  L.  609,  ed.  o/1819;  2  id.  236 ;  2  Buss,  on  Crimes, 
63&-9,  erf.  q/"  1836 ;   Archb.  Crim.  Plead.  148,  ed.  of  1840; 
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Ro9co(fs  Crim.  Ev,  88,  ed.  of  1836 ;  Barb.  Crim,  L.  404.) 
The  legislature  has  taken  the  same  view  of  the  matter.  It  is 
enacted,  that  the  provisions  of  law  in  civil  cases,  relative  to  com- 
pelling the  attendance  of  witnesses,  shall  extend  to  trials  on  in- 
dictment, so  far  as  they  may  be  in  their  nature  applicable.  (2 
R.  S.  735,  §  14.)  This  statute  was  entirely  overlooked  in  de- 
ciding the  case  in  the  18th  6f  Wendell.  The  same  16gislaturo 
had  just  before  re-enacted  the  conunon  law  in  relation  to  com- 
pelling the  attendance  of  witnesses  in  civil  cases,  by  declaring 
that  a  copy  of  the  writ  of  subpoena,  or  a  ticket  containing  i{s 
substance,  should  be  delivered  to  the  witness.  (2  R,  S.  400,  \ 
42.)  And  the  legislature  since  that  time,  has  impliedly  declared 
the  necessity  of  a  subpoena  ticket  in  criminal  cases,  by  prescrib- 
,ing  the  fee  which  the  district  attorney  shall  receive  for  (he  sub- 
poena and  the  ticket  {Stat,  of  1839,  p.  341.)  As  the  mistake 
which  was  made  in  the  18th  of  Wendell  was  favombic  to  the 
lax-payei:s,  the  acknowledgment  of  the  error  will  not  be  likely 
to  meet  with  general  approval ;  especially  as  the  acknowledge 
meat  is  made  in  favor  of  a  defendant  who  is  justly  censurable 
for  having,  in  other  particulars,  charged  too  much.  But  I  shall 
cease  to  respect  myself  when  I  want  either  the  courage  or  the 
candor  to  confess  an  error  of  judgment  of  which  I  am  thoroughly 
convinced. 

Enough  has,  I  trust,  been  said  to  show,  that  there  is  no  foun- 
dation for  the  argument  that  the  officer  has  jurisdiction  when 
he  decides,  right ;  but  none  when  he  decides  wrong.  And  ^ 
the  taxation  has  not  been  set  aside  on  appeal,  nor  by  any  other 
direct  proceeding  for  that  purpose,  it  is  conclusive  upon  the 
plaintiffs  as  well  as  the  defendant;  and  this  action  cannot  be 
maintained.  • 

But  suppose  I  am  wrong,  and  the  taxation  is  not  conclusive. 
It  is  then  good  for  nothing,  and  must  be  laid  out  of  the  case. 
The  plaintiils  cannot  use  it  for  one  purpose,  while  they  reject  it 
for  another.  How  then  does  the  case  stand  ?  The  fees  and 
expenses  of  the  district  attorney  in  criminal  cases  are  a  cluirge 
upon  the  county.  The  defendant  presented  his  accounts  from 
time  to  time  to  the  board  of  supervisors,  which  board  lias  pow^r 
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^  to  examine,  settle  and  allow''  all  accounts  chargeable  again^ 
the  county,  and  to  raise  the  money  to  defray  the  same :  and  the 
board  from  time  to  time  examined,  settled,  a]Io:wedand  paid  the 
accounts.  (1  jR.  S.  385,  i§  3,  4 ;  p.  383,  §  96 ;  p.  367,  §  4 ;  2 
R.  S»  753,  §  12.)  These  acts  conclude  the  i>Iaintifi&  from  main- 
taining this  action  upon  two  grounds :  first,  as  adjudications  of 
the  matter  made  by  a  tribunal  duly  constituted  for  that  purpose, 
and  having  ample  authority  to  decide ;  and  second,  as  volunta- 
ry payments,  without  fraud,' and  with  full  knowledge  of  the 
facts.  Either  ground  is  a  complete  answer  to  an  action  to  re- 
cover back  the  money.  It  is  a  monstrous  proposition  to  say, 
that  all  the  accounts  which  have  been  audited  and  settled  by 
boards  of  supervisors  in  this  state,  can  be  re-opened  and  litigated 
at  the  pleasure  of  either  party ;  and  if  one  party  can  do  it,  the 
oUier  can  do  it  also.  If  the  determination  does  not  bind  the 
party  which  makes  it,  dearly  the  other  party  cannot  be  bound. 
But  upon  the  plainest  principles,  it  is  conclusive  upon  both. 
And  then  in  addition,  there  was  a  voluntary  pa3n»ent  of  the 
money.  There  will  never  be  an  end  of  legal  s^ife  if  an  action 
will  now  lie  to  recover  it  back. 

But  it  is  said  that  this  was  not  a  voluntary,  but  a  compulsory 
payment,  because  the  defendant  came  with  taxed  bills,  and  if 
the  money  had  not  been  paid  a  mandamus  would  have  followed. 
That  argument  assumes  that  the  bills  had  been  duly  taxed,  and 
that  the  taxation  was  conclusive;  for  if  it  was  not  conclusive,  a 
mandamus  would  not  lie  to  enforce  it,  and  there  was  conse- 
quently no  compulsion.  The  plaintiffs  must  take  this  matter 
either  one  way  or  the  other!  They  have  no  right  to  call  it  one 
thing  now,  and  another  thing  the  next  mcmient,  as  they  find 
themselves  pressed  with  difficulties.  If  there  was  a  good  taxa- 
tion, that  is  an  answer  to  the  action :  if  there  was  not,  then  the 
plaintiffs  have  themselves  audited  and  settled  the  acccnants  and 
paid  the  money ;  and  that  is  an  answer  to  the  action :  or  mther, 
two  answers.  Although  the  defendant  may  be  both  a  lawyer 
and  a  sinner,  it  will  not  do  to  break  down  well  established  [Hrin- 
ciples  for  the  sake  of  punishing  him. 

It  is  no  answer  to  the  iSict  of  a  voluntary  paym^t  for  the 
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plaintiffs  to  say,  that  they  acted  under  the  mistaken  suppositicm 
that  the  taxation  was  conclusive,  and  consequently  that  they 
were  obliged  to  pay.  If  that  was  a  mistake  of  any  kind,  it  was 
not  a  mistake  of  a  fact,  but  of  the  law ;  and  it  is  fully  settled 
that  proof  of  such  a  mistake  will  not  enable  the  party  to  recoyei 
back  money  which  he  has  voluntarily  paid  under  a  claim  of 
right.  {Clarke  v.  Butcher ^  9  Cowm^  674;  Mowatt  v.  Wright^ 
1  Wetid.  355 ;  BUbie  v.  Lumley,  2  East,  469 ;  Brisbane  v. 
Dacres,  5  Taunt.  144 ;  Marriott  v.  Hampton,  2  Esp.  R.  546.) 
It  would  be  easy  to  multiply  authorities ;  but  the  principle  is  too 
familiar  to  require  it. 

.  The  plaiutiiis'  counsel  have  referred  us  to  LoveU  v.  Simpson, 
(3  Esp.  R.  153,)  and  Miller  v.  Aris,  {id.  p.  231,)  to  show  that 
this  money  may  be  recovered  back.  The  first  was  a  case  where 
the  money  had  been  extorted  from  the  plaintiff  while  the  defen- 
dant had  him  in  custody  under  a  writ.  And  in  the  other  case 
the  plaintiff  was  also  the  defendant's  prisoner  when  the  illegal 
exaction  was  made,  and  the  money  paid.  Those  cases  are  not 
enough  like  the  one  before  us  to  call  for  any  particular  exominor 
tion.  Although  the  defendant  was  an  ofScer,  he  had  neither 
process  nor  power  to  imprison ;  and  he  did  no  more  than  to 
present  his  accounts  to  the  board  of  supervisors,  and  humbly  be- 
seech them  to  settle  the  claim,  and  pay  the  money.  He  used  no 
compulsion ;  and  the  supervisors  were  not  in  a  situation  where 
any  advantage  could  be  taken  of  them.  The  payment  W9S 
plainly  a  voluntary  one ;  and  falls  within  no  case  where  money 
has  been  allowed  to  be  recovered  back. 

Some  stress  has  been  laid  on  a  remark  in  Miller  v.  Arts,  that 
the  illegal  charge  was  authorized  by  the  justices  who  passed  the 
accounts;  and  that  has  been  likened  to  the  taxation  of  these 
costs.  But  it  does  not  appear  in  that  case  that  the  justices  hq4 
any  authority  to  tax  or  allow  the  charge.  And  besides,  it  is 
evident  from  the  context  that  the  remark  related  to  the  fact  that 
the  defendant  had  accounted  to  the  county  for  the  moneys  whicli 
the  plaintiff  sought  to  recover.  It  has  no  bearing  whatever  on 
the  present  question. 
My  conclusions  are,  first,  that  the  taxation  was  a  judicial  do- 


ALBANY,  JANUARY,  1846.  41 


Supa-vUora  of  Onondaga  v.  Biiggs. 


teiminatioa  of  the  matter  by  officers  duly  authorized  to  adjudi- 
cate upon  it;  and  consequently  that  the  taxation  cannot  be  set 
aside  or  disregarded  in  this  collateral  action. 

Second.  But  if  the  taxation  is  not  conclusive,  then  the  matter 
has  been  adjudicated  by  the  board  of  supervisors,  who  had  am- 
ple authority  to  decide  it;  and  their  determination  is  conclusive 
upon  both  parties;  and  especially  upon  themselves.    And 

Third.  The  plaintiflfe  have  voluntarily  paid  the  money  with 
a  full  knowledge  of  all  the  &cts,  and  cannot  therefore  recover 
it  back. 

I  have  thus  far  considered  the  general  question  presented  by 
the  last  trial,  which  is,  whether  the  plaintiffs  can  recover  under 
the  common  count  for  money  had  and  received  to  their  use.  On 
the  new  trial  which  must  be  ordered^  the  plaintiffs  may  seek  to 
recover  under  the  counts  for  treble  damages  given  by  the  stat- 
ute ;  and  it  is  therefore  proper  to  notice  that  question,  by  way 
of  instruction  for  the  new  trial. 

And  in  the  first  place,  I  will  inquire  what  is  forbidden  by  the 
^atute.  No  judge  or  other  officer  '^  to  whom  any  fees  or  com- 
pensation shall  be  allowed  by  law  for  any  service,  shall  take  or 
receive  any  other  or  greater  fee  or  reward  for  such  service,  but 
such  as  is  or  shall  be  allowed  by  the  laws  of  this  state."  (2 12.  iK 
6S0,  i  5.)  This  prohibits  the  officer  from  taking  a  greater  fee 
or  reward  for  some  service  rendered  by  him  than  the  law  allows 
for  such  service ;  and  it  only  extends  to  cases  where  a  fee  or 
compensation  is  allowed  by  law  for  that  particular  service.  It 
has  nothing  to  do  with  charges  for  any  service  not  coming 
within  the  fee  bill ;  as  where  an  attorney  chaiges  his  client  for 
Q  journey,  or  for  drawing  or  copying  papers  for  which  no  fee  or 
compensation  has  been  specially  provided  by  law.  For  certain 
iervices  the  legislature  has  given  to  officers  a  specified  fee  or 
reward,  and  has  forbidden  them  to  take  more.  But  where  no 
fee  has  been  prescribed  by  law,  the  legislature  has  not  under- 
taken to  say  how  much  or  how  little  shall  be  charged^or  any 
service  which  may  be  rendered.  That  is  left  to  be  settled  by 
the  principles  of  the  common  law. 
The  6th  section  provides,  that ''  no  fee  or  compensation  al* 
YoL.  IL*  6 
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lowed  by  law,  shall  be  demanded  or  received  by  any  officer  or 
person  for  any  service,  unless  such  service  was  actually  rendered 
by  hiuL"  This  provides  for  the  case  where  the  *•  fee  or  com* 
pensation  allowed  by  law"  for  some  service,  has  been  taken  by 
an  officer,  when  the  service  had  not  in  fact  been  rendered. 

Both  sections  are  confined  to  cases  where  a  fee  or  compensa- 
tion is  allowed  by  law  for  the  service  charged ;  and  in  such 
cases,  the  officer  is  forbidden  to  take  more  than  the  law  allowts 
where  the  service  has  been  rendered;  or  to  take  any  thinjr 
where  the  service  was  not  rendered.  And  then  the  violation 
of  either  section  is  made  a  misdemeanor,  and  the  officer  is  liable 
to  the  party  aggrieved  for  treble  the  damages  sustained  by  him. 
(§  7.)  These  provisions  in  relation  to  the  taking  of  fees  in  civil 
cases,  apply  also  to  the  taking  of  fees  for  services  in  criminal 
cases.    {2R.S.762jii7.) 

If  we  apply  what  has  been  said  to  the  facts  as  they  oppeared 
on  the  last  trial,  the  plaintifis  cannot  in  any  event  recover  but  a 
very  small  sum  under  the. statute.  The  charges  which  were 
rejected  on  the  ground  that  the  services  had  not  been  rendered, 
amounted  to  only  $37.  All  the  other  charges  which  were  dis- 
allowed by  the  circuit  judge,  were  for  services  which,  though 
actually  rendered,  were  said  not  to  be  such  services  as  came 
within  the  fee  bill.  In  other  words,  they  were  rejected  and  the 
plaintiffs  allowed  to  recover  back  the  money,  not  on  the  ground 
that  the  services  had  not  been'  performed,  nor  that  they  we^e 
charged  at  too  high  a  rale;  but  on  the  ground  that  suoli  ser- 
vices were  not  provided  for  by  the  fee  bill.  That  is  a  case,  $s 
we  have  already  seen,  not  within  the  statute  giving  treble  dam- 
ages. This  is  a  penal  statute,  which  cannot  be  extended  by 
construction. 

If  tlie  plaintiffs  can^  to  any  extent,  bring  their  case  within  the 
terms  of  the  statute  giving  treble  damages,  it  remains  to  be  con- 
sidered whether  they  caa  recover  under  the  statute ;  or  whether 
the  taxation  is  not  an  answer  to  that  action,  as  well  as  to  the 
one  at  common  law.  I  think  it  is.  The  bills  have  been  regu- 
larly taxed.  In  all  cases  wbeije  notice  was  required  by  low 
notice  was  given  to  the  plaiutifis.    The  just  ex^nt  of  the  de* 
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fendantb  claim — the  matter  of  right  between  him  and  the  plain* 
tiffs — has  been  adjudicated  by  an  officer  duly  authorized  by  law 
to  determine  the  question.  Although  the  thing  was  done  in  a 
different  manner  from  that  in  which  courts  usually  proceed,  yet 
it  was  done  in  the  manner  prescribed  by  law ;  and,  in  principle, 
it  is  precisely  the  same  thing  as  thougfh  the  matter  had  been 
adjudged  by  any  court  in  the  state.  Although  a  justice  of  the 
peace  does  not  hold  a  court  of  record,  his  judgments  are  just  as 
conclusive  upon  the  parties  as  are  the  judgments  of  this  court 
And  so  it  is  also  of  the  judgments  or  determinations  of  every 
judicial  officer  having  authority  to  hear  and  determine.  And 
when  a  party  takes  money  in  pursuance  of  an  adjudication  duly 
made  in  bis  favor,  it  is  to  my  mind  a  most  extraordinary  propo- 
sition to  say  that  he  can  be  subjected  to  an  action  for  taking  it, 
nay  more — to  a  prosecution  for  a  misdemeanor ;  for  if  the  action 
will  lie,  the  party  may  also  be  punished  criminally. 

I  am  aware  that  the  chancellor  has  on  two  occasions  thrown 
out  the  suggestion,  that  the  taxtktion  of  his  bill  of  costs  would 
not  protect  a  solicitor  against  an  action  for  treble  damages, 
where  he  takes  pay  for  services  n6t  actually  performed.  {Rogers 
V.  Rogers^  2  PaigCj  468,  476 ;  Wendell  v.  Lewis,  8  id.  618.) 
But  these  were  but  dicta.  The  same  question,  in  principle,  was 
afterwards  directly  presented  on  a  bill  to  recover  moneys  which 
had  been  taken  for  usury;  and  there,  as  the  money  had  not 
been  voluntarily,  paid,  but  had  been  taken  under  judgments 
rendered  by  a  justice  of  the  peace  upon  the  usurious  contracts, 
the  chancellor  held  that  the  complainant  could  not  recover,  and 
dismissed  the  bill  with  costs.  [Bartholomew  v.  Yatr,  9  Paige^ 
166.)  In  that  decision  I  fully  concur.  The  law  will  never  do 
80  absurd  a  thing  as  to  hold,  that  money  which  has  been  paid 
under  an  adjudication  that  it  is  the  party's  due,  can  be  i-ecovered 
back.  To  take  money  in  pursuance  of  such  an  adjudication  is 
neither  an  illegal  nor  a  criminal  act.  A  different  doctrine  would 
0cft  the  law  in  array  against  itself.  Its  ministers  would  first 
decide  that  a  sum  of  money  was  due  from  A.  to  B. ;  and  the 
moment  the  judgment  had  been  carried  into  execution,  the  same 
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ministers  would  be  compeUed  to  say  that  the  thing  was  all 
wrong,  and  the  money  must  be  restored. 

In  more  than  one  of  the  opinions  delivered  in  the  court  of 
errors,  as  well  as  in  the  arguments  at  the  bar,  considerable  im* 
portance  has  been  given  to  the  fact  that  taxing  officers  some> 
times  discharge  their  duties  in  a  careless  and  improper  manner. 
But  this  fact,  as  I  conceive,  does  not  at  all  affect  the  principle. 
The  same  thing  may  be  true  of  any  other  officer,  or  of  any  court 
of  justice.  But  however  erroneously,  or  even  corruptly,  they 
may  decide,  their  judgments  and  determinations  over  matters 
within  their  jurisdiction  are  conclusive  upon  the  parties,  until 
they  have  been  reversed,  vacated  or  set  aside  by  some  appro- 
priate proceeding  for  that  purposa  They  cannot  be  attacked 
and  nullified  in  a  collateral  action. 

It  is  said  that  costs  are  always  taxed  before  they  are  paid, 
and  that  if  the  taxation  is  conclusive,  the  party  can  never  have 
an  action  for  treble  damages.  It  is  a  very  great  mistake  to  say 
that  costs  are  always  taxed  before  they  are  paid.  It  is  not  so, 
even  in  the  case  of  attorneys  and  solicitors,  although  they  usu- 
ally have  their  bills  taxed.  And  there  are  a  multitude  of  other 
officers  who  take  fees,  and  who  v^ry  rarely  have  their  bills 
taxed.  There  is  scope  and  verge  enough  for  the  operation  of 
the  statute  giving  treble  damages,  without  wielding  it  against 
those  who  have  taken  the  precaution  to  have  their  bills  regu- 
larly taxed  before  they  receive  the  money.  And  here  it  is 
proper  to  say,  that  by  regular  taxation  I  mean  a  taxation  be- 
tween the  attorney  or  solicitor  and  the  party  who  pays  the 
money,  and  upon  notice  and  opportunity  for  contestation  where 
notice  is  required  by  law,  or  by  the-  practice  of  the  court 
When  the  matter  of  right  between  the  parties  has  been  thus 
settled  in  the  mode  prescribed  by  law,  there  is  no  principle  upon 
which  an  action  to  recover  back  the  money  can  be  supported. 

We  have  been  referred  to  cases  which  hold,  that  where  one 
has  by  his  own  testimony  procured  a  judgment  between  other 
parties^  he  cannot  use  the  judgment  as  evidence  in  his  own 
fitvor.  {Case  v.  Reeve,  14  John.  79 ;  Maybee  v.  Avery ^  18  id. 
352.)    But  if  the  legislature  choose  to  make  a  man  a  witness  vu 
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his  own  cause,  as  they  have  done  in  the  case  of  district  attor- 
neys, there  is  no  authority  for  saying  that  a  judgment  in  his 
favor  is  therefore  void,  and  may  be  treated  as  a  nullity.  It  is 
just  as  valid  as  though  the  party  had  not  been  a  witness. 

Being  of  opinion  that  the  plaintiffs  cannot  recover  back  any 
part  of  the  moneys  which  they  claim,  there  would  be  no  use  in 
examining  the  several  classes  of  charges  to  which  exception  has 
been  taken. 

Beardsley,  J.  and  Jewett,  J.  having  been  professionally 
concerned  in  the  cause,  gave  no  opinion. 

New  trial  granted. 


Barker  t;^.  George  R.  Bucklin. 

An  action  may  be  maintained  on  a  promise  made  by  the  defendant  to  a  third  per* 
son  for  the  benefit  of  the  plaintiff  without  any  consideration  movin^r  from  the 
plain  ti  fit 

Aeonrdingly  where  B.,  being  indebted  to  the  plaintiiT,  sold  property  to  the  defendant 
who  agreed  to  pay  the  price  of  it  to  the  plaintiff*  on  account  of  his  demand 
against  B.,  A«U^^tthe  plaintiff  might  mfdntain  an  action  against  the  defeodont 
on  such  promisc^^H^^  '  v 

Bach  agreement  is  not  a  promise  to  answer  for  the  debt  of  a  third  person,  and 
therefore  »  not  required  to  be  in  writing. 

There  is  a  distinction  between  a  promise  to  pay  one*s  own  debt  to  a  third  person  in- 
stead of  his  own  creditor,  the  latter  agreeing  that  the  payment  shall  be  so  mada 
in  order  to  discharge  his  debt  to  such  third  person — and  an  Agreement  to  pay  the 
debt  of  another  person  to  the  creditor  of  such  person  upon  some  other  considera- 
tion. Thofrst  is  not  within  the  statute  of  frauds ;  the  latter  is  and  is  void  even 
if  made  upon  a  new  and  distinct  consideration!  unless  it  be  also  in  writing  and 
express  such  oonmderation.    Per  Jcwktt,  J. 

Hie  cases  of  Simpton  y.  Patten,  (4  John.  422,]>^d  Jacknn  y.  Rayner^  (13  id. 
291,)  commented  on  and  explained.    Per  Jkwett,  J. 

AsstMPsiT,  tried  at  the  Chautauque  circuit  in  June,  1844. 
The  siiit  was  brought  to  recover  money  due  to  the  plaintiff  from 
Francis  B.  Bucklin,  a  brother  of  the  defendant  The  three  spe* 
tial  counts  in  the  declaration  averred  that  the  defendant  in  con- 
sideration of  a  pair  of  horses  delivered  to  him  by  Francis,  and 
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of  forbearance  by  the  plaintiff  to  ptosecnte  Francis  for  tlie  debt 
at  the  defendant's  request,  had  promised  the  plaintiff  to  pay  him  • 
the  value  of  the  horses  towards  the  debt  which  Francis  owed 
the  plaintiff.    Plea,  nonrossumprit. 

The  plaintiff  gave  in  evidence  a  bond  executed  by  Francis 
Bucklin  to  him,  conditioned  for  the  payment  of  $372,17  by  in- 
stahnents,  all  of  which  had  become  payable  before  the  transac- 
tions afterwards  mentioned ;  and  a  letter  signed  by  the  defen« 
dant,  as  follows : 

"Little  Palls,  Nov.  1,1842. 

Esq.  Hazeltine — Sir :  My  brother  Francis  has  been  to  see  me 
and  brought  his  team  down  to  sell,  to  make  up  some  money  for 
you.  Every  effort  has  been  made  to  sell  them  but  in  vain.  I 
have  soId«my  place  since  he  has  been  here,  and  I  get  no  money 
till  spring.  1  am  coming  out  in  the  spring,  as  soon  as  naviga- 
tion opens,  to  settle  in  your  country.  I  have  taken  my  brother's 
team  and  will  be  accountable  to  you  for  the  same  if  you  will  be 
so  good  as  not  to  trouble  him,  of  which  I  presume  you  will  not, 
according  to  the  recommendation  I  have  of  you  by  your  most 
esteemed  Francis  B.  Bucklin.        Yours  with  respect, 

George  R.  Bucklin." 

It  was  proved  that  the  bond  in  question  had  been  placed  by 
the  plaintiff  in  the  hands  of  Mr.  Hazeltine  of  Jamestown,  an  at- 
torney, for  collection.  F.  B.  Bucklin  testified  on  the  part  of  the 
plaintiff,  that  being  pressed  by  Hazeltine  for  payment,^he  took 
his  horses  to  Herkimer  county  with  a  view  to  sell  them  to  raise 
money  to  pay  the  bond ;  but  not  finding  a  purchaser,  he  took 
them  to  the  defendant  who  received  them  and  agreed  to  pay 
upon  the  demand  in  the  hands  of  Mr.  Hazeltine  $160  on  ac* 
count  of  the  debt  due  from  the  witness,  that  being  the  price 
agieed  upon  for  the  horses  between  the  defendant  and  the  wit- 
ness, and  the  defendant  on  that  occasion  gave  him  the  letter, 
with  which  he  immediately  returned  to  Chautauque  county  and 
delivered  it  to  Mr.  Hazeltine  and  informed  him  of  the  arrange- 
ment with  the  defendant  and  he  agreed  to  give  time ;  but  this 
did  not  appear  to  have  been  communicated  to  the  defendant.  In 
the  spring  of  1843  the  defendant  removed  to  Chautauque  countyi 
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when  the  witness  informed  him  that  the  letter  was  in  Mr.  Hazel- 
^tine's  hands,  and  that  the  witness  had' not  been  sued  on  the 
^Jpond.  The  defendant  said  if  he  bad  gi^  his  money  foi^  the 
farm  he  would  have  paid  for  the  horses,  but  he  had  been  disap- 
pointed and  could  not  pay  until  he  should  receive  it,  which 
would  be  in  about  two  years.  The  witness  informed  Mn  Ha- 
zel tine  of  this,  but  not  at  the  defendant's  request. 

Mr.  Hazeltine  testified  that  he  Was  about  to  prosecute  on  the 
bond  as  the  attorney  for  the  plaintiff  who  lived  in  Wisconsin, 
when  Francis  delivered  him  the  defendant  s  letter,  upon  receiv- 
ing which  he  agreed  to  give  time  for  payment  as  requested'  in 
the  letter,  and  that  he  had  no  other  demand  in  his  hands  against 
Francis  B.  Bucklin. 

The  defendant  moved  for  a  nonsuit,  insisting  that  an  action 
could  not  be  brought  in  the  naiiie  of  the  plaintifi)  the  promise 
being  made  to  Hazeltine ;  that  the  engagement  contained  in  the 
letter  was  to  be  accountable  for  the  horses,  which  only  consti- 
tuted him  a  bailee  of  the  property,  and  that  the  letter  contained 
only  a  proposition  to  be  accountable  for  the  horses  on  condition 
»f  forbearance  to  sue  Francis,  and  that  to  render  it  binding  on 
the  defendant  he  must  have  had  notice  that  it  was  accepted, 
•/hich  had  not  been  shown.  The  judge  directed  a  nonsuit.  The 
plaintiff  now  moves  for  a  new  trial  on  a  case. 

B.  D.  Noxoriy  for  the  plaintiff. 

N.  Hill  Jr.f  for  the  defendant 

By  the  Court,  Jewett,  J.  The  first  question  which  I  shall 
consider  is,  whether  the  plaintiff  under  a  count  adapted  to  the 
case  cao  sustain  an  action  to  enforce  the  defendant's  promise  to 
jMiy  the  price  of  the  horses  which  he  purchased.  This  involves 
the  question,  whether  in  cases  of  simple  contracts,  where  one 
makes  a  promise  to  another,  for  the  benefit  of  a  third  person,  he 
can  maintain  an  action  upon  it,  though  the  consideration  ddes 
not  move  from  him.  Upon  this  question,  the  adjudged  cases  in 
England  are  somewhat  contradictory.    That  such  promises  are 
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binding,  all  agree.  The  difficulty  seems  to  be  as  to  which  party 
has  the  right  of  action.  There  is  a  class  of  cases  in  which  it  is 
held  that  as  between  the  plaintiff  and  defendant  there  must  be 
a  privity  of  contract,  and  if  the  plaintiff  is  a  stranger  to  the  <!on- 
sideration,  and  no  promise  is  made  by  the  defendant  to  him,  he 
cannot  maintain  an  action  although  a  promise  has  been  made  to 
pay  the  plaintiff.  Bourne  v.  Mason^  (1  Ventr.  Rep.  6,)  was  an 
action  of  assumpsit.  The  plaintiff  declared  that  one  Parrie  was 
indebted  to  him  and  the  defendants  in  two  several  sums  of 
money,  and  that  a  stranger  was  indebted  in  another  sum  to 
Parrie ;  that  there  being  a  communication  between  them,  the 
defendants  in  consideration  that  Parrie  would  permit  them  to 
sue  the  stranger  in  his  name,  for  the  sum  due  to  him,  pfom* 
ised  that  they  would  pay  the  sum  which  Parrie  owed  to  the 
plaintiff;  and  alleged  that  Parrie  permitted  them  to  sue,  and 
that  they  recovered.  After  verdict  for  the  plaintiff,  it  was 
moved  in  arrest  of  judgment,  that  the  plaintiff  could  not  bring 
this  action ;  for  he  was  a  stranger  to  the  consideration.  In  behalf 
of  the  plaintiff  a  judgment  was  cited  in  1658,  between  Sprat  and 
Agar,  in  the  king's  bench,  where  one  promised  to  the  father,  in 
consideration  that  ho  would  give  his  daughter  in  marriage  with 
his  son,  he  would  settle  so  much  land.  After  the  marriage  the 
son  brought  the  action,  and  it  was  adjudged  maintainable.  And 
another  case  was  cited,  of  a  promise  to  a  physician  that  if  he 
did  such  a  cure  he  would  give  such  a  sum  of  money  to  himself, 
and  another  to  his  daughter,  and  it  was  resolved,  that  the 
daughter  might  bring  an  assumpsit ;  to  which  cases  the  court 
agreed;  "for  in  the  one  case  the  parties  that  brought  the  as- 
sumpsit did  the  meritorious  act,  though  the  promise  was  made 
to  another ;  and  in  the  other  case  the  nearness  of  the  relation 
gives  the  daughter  the  benefit  of  the  consideration  performed 
by  her  father.  But  here  the  plaintiff  did  nothing  of  trouble  to 
himself,  or  benefit  to  the  defendant,  but  is  a  mere  stranger  to 
the  consideration."  It  was  therefore  adjudged  that  the  plaintiff 
take  nothing  by  his  bill.  In  Crow  v.  Rogers j  (1  Stra.  692,) 
one  H.  was  indebted  to  the  plaintiff,  and  the  defendant  promised 
to  pay  H.'s  debt  to  the  plaintiff,  if  H.  would  assign  his  interest 
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in  a.  boose  to  the  defendant,  and  R  assigiied,.  {or  ofired  to  bM^ 
mgDj  Trfaich  was  tantaaioaDt  m  laur^)  yet  tl  was  beld  that  the 
plaintifT  could  not  recover  oa  tUe  ptomisey  because  he  vtnB  m 
atranger  to  the  conaideration. 

The  princifrie  contained  ia  tbeae  cases  was  reeognized  and 
approyed  in  the  case  of  Pric^  r.  Emskm^  (4  Bam^  ^  Aid.  433.) 
The  deelaratioa  stated  that  W.  P.  owed  the  plinintiff  £13)  tfadi^ 
in  conaideration  tkepeofi  and  that  W.  P.  at  tfae  defendant's  m^ 
qoest,  had  promised  the  defendant  to  work  for  him  at  certain? 
wages,  and  also  in  consideratioa  of  W.  P.  leaving  the  amoonti 
which  might  be  eturned  by  him  in  the  defendant's  hands,  he  tfae« 
defendant  undertook  and  pcomised  to  pay  the  plaintiff  the  said 
sum  of  £13 ;  averment,  that  W.  P.  performed  bis  part  of  ibe 
agreement ;  breach,  non-payment  to  the  plaintiff  of  the  £1 3. 
After  ve.'dict  for  the  plaintiff  on  plea  of  the  geneml  issue,  a  nuK 
tioa  in  arrest  of  judgment  was  made,  cat  the  ground  that  the 
plaintiff  was  a  mere  stranger  to  the  consideration;  Denman,  Clu 
J.  said :  "  I  think  the  declaration  cannot  be  supported,  as  it  does 
not  show  any  consideratioa  fiur  the  promise  moving  from  the 
plaintiff  to  the  defendant."  Littledale,  J.  said :  ^  No  privity  i» 
flhewn  between  the  plaintiff  and  defendant.  This  case  is  pre<- 
dsely  like  Crote  v.  Jioger»f  (1  Sir.  692;)  and  milst  be  governed 
by  it."  Taunton,  J.  said:  <<  it  is  consistent  with  all  the  mattev 
alleged  in  the  declaration^  that  the  plaintiff  may  have  been  en^ 
lirely  ignorant  of  the  arrangement  between  William  Price  and 
the  defendant."  ^ 

The  case  of  Lilly  v.  Hctys,  (5  AdoL  tj»  Ellis,  548,)  recognizes 
as  sound  law  the  principle  stated  in  the  case  of  Crato  v.  Rogers^ 
and  others  of  that  class.  But  a  distinction  is  made  between 
those  cases  and  the  one  tiien  under  oonsideration,  the  court  hold* 
ing  that  the  debtor  in  this  case,  in  advaitoing  the  money  which 
was  the  subject  of  the  action,  to  the  defendant  to  be  paid  to  the 
plaintiff,  his  creditor  acted  as  the  agent  of  the  plaintiff,  and  thus 
that  the  consideration  for  the  promise  moved  from  the  plaintiff. 
It  is  not  very  apparent  how  it  could  be  said  to  move  ftom  the  plain* 
tifi  The  action  waa  fer  money  had  and  received^  and  on  m 
account  staled.    The  case  was  this :  one  Wood  was  indebted  to 
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the  plaintiff  in  £100,  lent  on  his  acceptance  at  two  months; 
Wood  also  owed  m<Hiey  to  the  defendant.  When  the  plaintiff's 
bill  became  due,  Wood  was  in  Scotland.  Some  days  after  the 
maturity  of  the  bill,  the  defendant  said  to  a  witness  that  he  had 
received  £100  from  Wood,  but  did  not  know  exactly  what  bill 
it  was  to  take  up.  In  a  conversation  afterwards  between  the 
plaintiff  and  defendant,  the  latter  said  he  had  received  some 
money  from  Wood,  but  Wood  owed  him  40  or  £50.  Another 
witness  stated  that  having^  received  a  letter  from  Wood  (after  the 
plaintiff's  bill  had  matured)  he  called  on  defendant  and  said  to 
him,  *^  I  have  heard  from  Wood  with  regard  to  the  bill,  about 
what  you  before  spoke  to  me,"  (which  the  witness  explained  as 
referring  to  an  occasion  on  which  defendant  had  told  witness 
that  he  had  received  a  £100  bill  and  asked  him  what  he  should 
do  with  it,  saying  that  he  had  had  no  specific  directions,  that 
Wood  owed  him  money,  but  it  could  not  be  for  that  as  it  would 
not  be  due  for  some  months.)  The  witness  then  told  defendant, 
that  Wood  said  the  £100  was  for  the  plaintiff;  upon  which  the 
defendant  said  it  should  be  immediately  paid.  The  defendant's 
counsel  objected  that  there  was  no  proof  of  the  defendant  having 
authorized  either  of  the  witnesses  to  communicate  the  above 
statements  to  the  plaintiff,  and  that  nothing  had  been  shown 
upon  which  the  plaintiff  could  ground  a  promise  by  the  de* 
fendant  to  pay  him  the  £100.  The  Lord  Ch.  J.  left  it  to  the 
jury  whether  or  not  the  defendant  had  authorized  a  statement 
to  the  plaintiff  that  he  had  received  £100  to  his  use.  The  jury 
found  for  the  plaintiff.  On  a  motion  for  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  it  was  urged  that  there 
was  no  consideration  moving  from  the  plaintiff  to  the  defendant 
for  a  promise  by  the  latter  to  pay  the  £100  received  to  the  plain* 
tiff's  use,  and  that  the  rule  to  be  collected  from  WiUiams  v. 
Everettj  (14  East,  682,)  and  other  cases  was,  that  an  action  for 
money  had  and  received  does  not  lie  when  money  has  been  sent 
to  the  defendant  with  a  direction  to  pay  it  to  the  plaintiii^  unless 
something  further  has  been  done  before  the  commencement  of 
an  action,  to  constitute  a  privity  between  the  defendant  and  the 
I^aintiff.    Wood  might  have  recalled  the  £100  at  any  time 
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while  it  remained  unpaid.  The  defendant  held  it  to  his  use.  Pal* 
teson,  J.  observed:  '<It  appears  in  this  case,  that  the  defendant 
bad  stated,  in  effect,  that  he  held  the  £100  to  the  plaintiff's  use ; 
and  had  allowed  him  to  be  told  so.    The  only  question  is,  upon 
die  alleged  want  of  a  consideration  moving  from  the  plaintiffl 
It  is  true  that  the  rule  of  law  requires  such  a  consideration  in 
all  cases ;  though  in  an  action  for  money  had  and  received,  a  / 
direct  consideration  moving  from  the  plaintiff  is  seldom  shown./ 
But  suppose  that  a  debtor  sent  money  to  a  general  agent  for  the 
creditor,  would  there  be  any  doubt  that,  as  soon  as  the  agent 
received  it,  he  would  be  accountable  to  the  creditor  for  it,  as 
money  had  and  received  to  his  use?    Would  it  be  an'  answer 
that  there  was  no  consideration  moving  from  the  creditor  to  the 
agent  ?    Or  is  it  not  a  consideration  if  the  money  is  sent  to  a 
general  agent  for  the  creditor,  and  received  by  him,  he  inform- 
ing the  crfeditor  of  it?    That  is  the  case  here.    The  money  was 
sent  by  Wood  to  the  defendant,  he  admitting  holding  it  for  the 
plaintiff's  use,  and  said  he  would  pay  it  to  him.    There  is  a  ! 
consideration  moving  then,  through  the  instrumentality  of  . 
Wood,  the  original  debtor  to  the  defendant,  as  agent  for  the  , 
plaintiff."    Williams,  J.  Coleridge,  J.  and  Lord  Denman,  Ch.  J. 
were  of  the  same  opinion. 

Chittyj  Jan.  on  Contracts^  ed.  of  1842,  p.  53,  says :  "  The 
eases  seem  to  have  been  contradictory  (though  it  is  now  a  rule 
of  law  which  has  been  recognized  in  several  cases,  that  the  con* 
aidemtion  for  a  promise  must  move  from  the  plaintiff)  upon  the 
question,  whether  a  person  can  sue  upon  a  promise,  even  though 
it  be  professedly  for  his  benefit,  when  he  is  an  entire  stranger 
to  the  consideration,  that  is,  has  taken  nothing  of  trouble  or 
eharge  upon  himself,  or  occasioned  any  benefit  to  the  promisor, 
but  such  trouble  has  been  sustained  or  advantage  conferred  by 
a  third  person." 

On  the  other  hand,  that  a  party  to  be  benefited  by  the  promise 
may  sustain  an  action  on  it,  although  a  stranger  to  the  consid- 
eration, is  sustained  by  numerous  cases  of  high  authority,  both 
in  the  courts  in  England  and  here.  I  will  refer  to  a  few  of  them. 
Button  V.  Poole,  (1  Ventr.  318, 332,)  decided  in  the  king's  bench 
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and)  affinned  on  enror  in  the  exchequer  ehamb^,  (,Tr  Maj/m^ 
30et)  is  9  leading  caae  sostiitnilig'  the  propositioD.  The  fatheQ 
o£tbe  plauitiff.'shiwife^  beinsf  adsied  of  certain  land»  which' piioit 
to'the  time  of  the  suit  had  deaoe&ded  to  thedefeadanty  and  bar 
ing  abovt  to  cut  £ilO00>  worth  of  timber  off  fifom  the  said  ]and» 
tci  reiae  a  portion  for  bit  said  daughter,  the  defeadaat  psomiaed: 
tfae*  father^  ih  consideratioa  that  he  would  forbear  to  fell  the- 
timbet,  thai  he  would  pay  the  said  daughter  £1000.  After  vei^ 
diet  for  the  plainti&  upon  non-eaaompsit^  it  was  moved  iaanesir 
oi  jiidgflteut  that  the  father  oug^t  to  haire  brought  this  action^ 
audi  not  the  husband  and  w]fe4  The  poiat  was  largely  debated, 
and  it  was  held  that  the  daughter  might  maintain  an  action  oUr 
the  promise.  The  court  said)  "  it  might  be  anottier  case^Jf  the* 
money  had  be«i  to  ha^o.  been  paid  to  a  struiger ;  bu$  there  ia 
suefa  a  neairnessi  of  relation  between  the  father  and  child,  and  it 
is> »  kind  of  debt  to  the  chUd  to  be  proTided  for,  tliat  the  plaintiff: 
18  plainly  concerned.''  Lord  Mansfieid,,  in  Mariyn  t.  Hindf. 
{Cofiop.  443,)  said  it  was  a.  matter  of  surprise  how  a  doubt  could 
have  arisen  in  that  cose ;  and  BuUer,  X  in  Marchington  v.  T%r- 
mm,  (1  Bos.  ^  Ptd.  101,  note  b,)  said,  ^'  independent  of  tlie  rules' 
which  prevail  in  mercantile  transactions,  if  on^  person  makes  a 
promise  to  another  for  the  benefit  of  a.  third,  that  third  persoi^ 
may  maintain  an  action  upon'  it"    la  note  (a)  to  the  case  of 

1  Piggott  V.  Thompson^  (3  id,  149,)  it  is  stated  that  "  with  respect 
to  the  right  of  a  third  person  to  sue  upon  a  parol  promise  made 
to- another  for  his  benefit,  tliere  is  great  contradiction  among  the 
older  cases,  all  which  are  collected  1  Vin.  Abr.  p.  333  io  337, 
Actions  of  Assumpsit,  (Z.)    But  in  DutUm  v.  Pooloy  (29  Car.  2f 

2  Lev.  210, 1  Vent.  318»)  the  point  seems  to  have  been  very 
fttUy  considered  and  very  solemnly  decided"  '<  In  that  caae^ 
isdeed,  some  stress  was  laid  upon  the  nearness  of  relolicoship 
between  the  plaintiff's  wife  and  her  father,  to  whom  the  pvomise- 
was  made;  but  another  case  has  since  occurred  to  which  that 
reason  does  not  apply."  Lord  Alvonley,  Ch.  J.  in  PiggcU  v. 
T^4mipsonj  said,  "  It  i&  not  necessary  to  discuss  whether  if  A. 
iet  land  to  B.,  in  consideration  of  which  the  latter  promise?  to> 
pajr  the  rent  to  C>  his-  executors  and  administrators,  G.  mafi 
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maintain  an  actfoti  on  ^at  promise.  IliaveliUlo  doubt, 'how- 
ever, that  the  action  niisfht  he  maintained,  and  Ihat  the  eonaid- 
oration  ^irould  be  sufficient!*  Abbott,  Ch.  J.  in  Carnegie  t. 
Wauffk,  (2  'Dawl.  ^  Ryl.  277,)  aaid :  "  But  at  any  rate  thia  ia 
not  a  deed  under  seal,  and  -I  am  not  -aware  of  any  case  Which 
has  extended  ihe  rale,  that  a  third  person  cannot  tcike  advantage 
of  a  deed  inter  partes,  -tocontrocts  not  under  seal.^  Ur.  Cbitty, 
in  his  treatise  on  pleading,  ^-^oL  1,|>.;5,)  states  the  rule  ^ns: 
^  When  a  contract  not  under  9eal  is  made  with  A.  1o  pay  'B.  a 
sum  of  money,  B.  may  sustain  an  action  in'his  own  name ;  but  if 
the  promise  had  been  to  -pay  A.  for  the  use  of  B.,  A.  is  a  trustee, 
and  'B.  having  no  legal  interest,  cannot  'sue." 

A  writer  in  the  American  Jitrist,  {No.  48,  pp.  16, 17,)  hitt  i 
ably  reviewed  many  of  the  cases  on  this  subject,  and  comes  to 
ttie  conchision  that  ^  it  is  now  weTI  settled,  its  a  general  rule,  \ 
that  in  cases  of  simple  contracts,  if  one  person  makes  a  promise 
to  another,  for  the  bencfflt  of  a  third,  the  third  may  maintain  an  ' 
action  ^pon  it,  though  the  consideration  does  not  move  from 
him.** 

I  think  (he  rule  issettled  in  the  same  way  by 'this  court.  In  \ 
"Schemerhorn  v.  Vanderheyden^  (1  John.  R.  140,)  (he  plaintiff 
3eclared  on  a  promise  made  by  the  defendant  to  one  John  C 
'Scbemerhorn,  to  deliver  a  cherry  desk,  of  the  ^aAue  of  $25,  *lo 
ihe  j)laintiff's  wife.  It  was  objected  that  no  action  could  be 
maintained  by  the  plaintiff  on  a  promise  made  by  (he  defendant 
to  John  G.  Schemerhom.  Ttie  court  said,  **<  We  are  of  opinion 
that  where  one  person  makes  a  promise  to  another  for  (he  benefit 
of  a  third  person,  that  third  person  may  maintain  an  action  on 
isuch  promise.  This  was  the  doctrine  of  theking's  bench  in  the 
case  of  Ouiton  and  wife  v.  Poole,  (2  Lev.  210,)  affirmed  in  error. 
The  same  principle  has,  since  that  time,  ^been  repeatedly  sanc- 
tioned by  the  decisions  of  the  English  courts.  (  Vide  3  Bos.  ^ 
JPul.  149,  in  the  notes  to  Piggot^r.  Thompson^) 

The  decision  in  the  case  of  Gold  ^  Sill  v.  Phillips^  (10  John. 
Sep.  412,)  proceeded  upon  the  same  principle.  One  Wood  be- 
Iqg  indebted  to  the  plaintiffs  for  services  as  attorneys,  rendered 
'br  him  on  his  retainer,  sold  and  conveyed  a  farm  to  (he  defeo* 
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dants  for  the  price  of  $4210,  for  the  payment  of  which  the  d^ 
fendants  executed  their  bond  with  their  mortgage  upon  the 
premises  to  Wood,  in  which  the  time  and  manner  of  payroll 
was  specified.  A  certain  sum  was  to  be  paid  to  Wood,  the  resi- 
due was  made  up  of  different  debts  specified  in  the  bond,  which 
the  defendants  were  bound  to  pay ;  they  were  also  bound  to  pay 
the  plaintiffs  their  demand  for  costs  against  Wood,  which  as  the 
witness  thought,  was  specified  in  the  bond.  The  defendants 
addressed  a  letter  to  the  plaintifis  in  which  they  informed  thorn 
that  '<  an  arrangement  has  been  made  between  us  and  Aaron 
Wood,  by  which  we  are  to  be  accountable  to  you  for  the  balance 
due  from  him  to  you  on  account."  A  verdict  was  taken  for  the 
plaintiffs  subject  to  the  opinion  of  this  court  The  court  held 
that  <<  the  promise  of  the  defendants  was  not  within  the  statute 
of  frauds.  It  had  no  immediate  connection  with  the  original 
contract,  but  was  founded  on  a  new  and  distinct  consideration. 
The  distinction  noticed  in  Leonard  v.  Vredenburghy  (8  John.  It 
39,)  applies  to  this  case  and  takes  it  out  of  the  statute.  The  de* 
fendants  made  the  promise  in  consideration  of  a  sale  of  lands 
made  to  them  by  Aaron  Wood ;  and  they  assumed  to  pay  the 
debt  of  the  plaintiffs,  as  being  by  arrangement  with  Wood,  part 
payment  of  the  purchase  money.  Here  was  a  valid  assumption 
of  the  debt  of  Aaron  Wood."  The  same  rule  is  again  recog- 
nized in  Shear  v.  Mallory,  (13  John.  496.)  The  case  came  into 
this  court  on  certiorari  to  a  justice's  court,  where  the  defendants 
in  error,  as  overseers  of  the  poor,  brought  an  action  against  the 
plaintiff  in  error  on  a  promise  alleged  to  have  been  made  by 
him  for  the  maintenance  of  a  bastard  child,  born  of  the  body  of 
his  daughter.  The  defendant  below  had  taken  out  a  warrant 
against  the  putative  father  of  the  child.  On  his  arrest  the  de- 
fendant settled  with  him  and  no  further  proceedings  were  had 
against  the  putative  father.  The  defendant  below  at  several  times 
had  acknowledged  that  he  had  to  maintain  the  child.  The  plain- 
tiffs  below  as  overseers  had  expanded  money  in  the  support  of 
the  child,  and  they  recovered  before  the  justice.  This  court 
said,  <^  The  promise  made  by  the  defendant  below,  to  maintain 
the  bastard  child,  ci\nnot  be  made  to  enure  to  the  benefit  of  the 
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plaintiflb  below.  In  general,  it  is  necessary  that  the  consideia* 
tion  on  which  a  promise  is  founded  should  move  from  the  party 
in  whose  fiivoir  the  promise  is  made.  There  are  some  cases^ 
however,  where  a  party  in  whose  favor  the  promise  is  made 
may  maintain  an  action,  although  the  consideration  moves  from, 
another  person ;  but  in  the  present  case  the  consideration  did 
not  move  from  the  plaintifb  below,  nor  was  the  promise  made 
fo  them  or  for  their  benefit  It  does  not  appear  that  they  were 
the  overseers  of  the  poor  at  the  time  the  putative  father  was  pro- 
ceeded against ;  and  admitting  that  the  promise  to  maintain  the 
child  enured  to  the  benefit  of  the  then  overseers,  they  are  not  a 
body  corporate,  so  that  their  successors  can  sue  in  their  own 
name  upon  such  promise."  Chancellor  Kent,  in  Cumberland 
V.  Codrivgion,  (3  John,  Ch.  Rep,  264,)  recognized  the  rule  as 
sound,  that  if  one  person  makes  a  prcmiise  to  another  for  the 
bene6t  of  a  third,  that  third  person  ^t  law  may  maintain  an  ac- 
tion on  the  promise;  and  for  this. he  cited  Dutton  and  wife  v. 
Poole^  {supra ;)  Siarkey  v.  MiU,  {Styles,  296 ;)  Martyn  v.  Hind^ 
{Cawp.  437 ;)  Marchington  v.  Vernon,  (1  Bos.  ^  PuL  101,  note,) 
Lord  Alverly,  in  3  id,  149,  and  note  ;  Sehemerhom  v.  Van- 
derheyden,  {supra.)  The  case  of  Farley  v.  Cl^veland^  (4  CoweHf 
432^)  was  this :  One  Moon  was  indebted  to  the  plaintiff  in  $100, 
for  which  the  plaintiff  held  his  promissory  note.  After  the  ma* 
turity  of  the  note.  Moon  sold  and  delivered  to  the  defendant 
Cleveland  a  quantity  of  hay  of  the  value  of  $150,  in  considera- 
tion of  which  Cleveland  promised  to  pay  the  note  of  Moon  to  the 
plaintiff.  The  declaration  counted  specially  on  this  contract 
The  promise  was  by  parol.  The  plaintiff  was  nonsuited  in  the 
common  pleas,  where  the  action  was  brought,  on  the  ground 
that  the  promise  being  to  pay  the  debt  of  another,  and  not  in 
writing,  was  void  within  the  statute  of  frauds.  Error  being 
brought  to  this  court,  the  judgment  was  reversed.  Savage,  Ch.  X 
in  delivering  the  opinion  of  this  court,  reviewed  some  of  the 
leading  cases  adjudged  in  England  and  here,  upon  the  question 
whether  such  promise  was  within  that  part  of  the  statute  of 
fitauds  which  provides  that  ^  no  action  shall  be  brought  whereby 
to  charge  the  defendant  upon  any  special  promise  to  answer  &>i 
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•  ike  debt,  default  or  niiseairiag^  of  another  ^raouy  vnless  tile 
o^^Mement  upon  vfbach  auch  actiim  :shaU  be  brought,  or  aome 
memorandum  or  note  thereof  shaH  be  in  wrkiDg:,"  and  came  le 
dtie  oouclusioii  'that  **  in  all  these  oases,  fotmded  upon  a  mew  and 
onginal  oousideration  at  bend6t  to  the  defieodiBiA,  or  iharm  to  ibe 
plaintiff,  moving  to  the  par^  making  the  prcamae,  nCher  from 
ttie  plaintiff  or  the  original. debtor,  the  Sjodbsisting  HafaMity  of  the 
original  debtor  is  no  <ibjectioii  to  the  recovery."  This  judgment 
was  ftffiimed  on  error  in  the  court  for  the  corceeAian  of  erroisL 
^  OeweHy  (630.)  This  principle  seems  to  be  rweU  settled  ia 
sefeml  df  our  sister  states.  In  Arnold  t.  Ijyman,  i(17  Afass.  iL 
400,)  Parker,  Oh.  J.  said,  ^Oenerallyflie  far  whose  interest  a 
pmmise  is  made  may  maintetn  an  action  ispon  it,  although  the 
promise  be  made  to  anottiJ^  and  not  to  him."  And  again,  ia 
(MMfe  V.  HaakinSj  (3  Pick.  '91,)  the  same  learned  judge  said, 
^  We  thini:  there  is  no  doubt,  if  A.  advances  money  to  B.,  irbo 
in  oonsidertftfoti  tfaereof  at  A.^  acquest  promises  to  pay  C,  that 
G.  may  maintain  an  aintion  upon  this  promise/'  And  so  m 
Crocker  v.  Higg-ins,  (7  Oofm.  R.  347,)  Hosmer,  C.  J.  said,  <^  Even 
in  a  court  of  law,  where  the  Kjaeslion  is  embarrassed  by  consid* 
crolions  somewtiat  artificial  and  teohmcal,  it  is  now  estabiid^ 
theft  a  thiid  ^person  may  maintain  a  auit  ^on  a  parol  promise  made 
fer  his  benefit,  although  he  is  not  a  party  to  the  ooatract."  ^  in 
ether  wofds  it  is  a  decided  foint  that  such  person  has  a  }egal 
right  -or  tkle  arising  out  ^  the  pnomisei"  The  same  rule  is  te-- 
cognized  in  Hind  ▼.  Hold$kip,  {2  Watt9^  104.) 
^.«f  ^  tSome  of  the  ^»ses  already  Teimed  to  hear  upon  the  objection 

arising  out  of  the  pR>t4sioA  in  the  statuto  of  frauds  mqnirjng 
agreements  to  pay  Ae  debt  of  another  to  foe  in  wnting.    That 
t/bjection  being  incasted  on  by  the  defendant^  counsel,  will  be 
\     y  more  fully  considered. 
)         \y^     The  cases  of  Smtpscn  r.  Pa/I^  (4  John,  428,)  and  Jaoksmi 
T.  Rayner,  (18  id.  291,)  are  relied  on  by  Ifce  counsel  fcr  Ihe 
defendant  to  sustain  fhe  position  that  the  def^^anfs  promise  is 
within  the  provisions  of  the  statute  of  frauds,  (2  R,  &  136,  f  fi 
•  ttrft.  2,)  and  therefore  Toid.    Both  of  tbose  cases  came  here  on 

tertiorari  from  a  justice's  coutt.    In  the  former.  Patten  sued 
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fiimpsoQ  on  a  pxomise  Ihat  if  4ie  (PiKteD.)  would  forbear  to  mm 

one  J.  8.,  the  defendant  would  jmj  Patten  the  amount  of  a  ^note 

cf  J.  3.  to  Patten  then  due,  as  soom  as  be  could  sell  an  aore  of 

land  belonging  to  J.  S.  whaeh  \»  was  authorized  to  sell ;  aver* 

fittg  that  Simpson  did  abH  the  acte  of  land  for  $60.   Tlie  plahfK 

tiff/reooTeved  before  Ihe  justice,  aHhoui^b  the  .promise  was  bjr 

fard.    This  oonit  reversed  Ibe  judgnianti  holding  itbat "  a  pram- 

496  to  pay  die  debt  of  a  fhiid  person  mu^  hem  writing,  no^witb- 

ctanding  itis  made  ob  a  sufficient  oonsidanition.''  I  see  no  oonfliat 

betiMen  any  principle  dsecided  in  this^ease  and  the  doctrine  of 

flfliy  other  case  referred  to.    It  is  no  wbene  denied  at  this  day, 

tinder  onr  statute,  hut  that  a  pKoniae  to  the  oredilor  to  :pny  ,the 

debt  of  a  thind  peraon,to  be  i^eld,  most  not  oniy  be  made  upon 

sufficient  consideration,  but  that  the  agnemeot  expressing  the 

^xmsideoration  most  he  in  writing.    In  that  oaae,  it  is  apparent 

ithat  whan  Simpaon  made  the  pMNniae  he  had  not  receiiwd  any 

eoonsideration ;  be  had  not  then  sold  the  acre  of  land,  nor  was 

Hie  promiae  in  wiiting*    In  Jackam^  y.  Itoffner  the  facts  wero 

4he8e :  Bayner  held  a  note  made  by  one  M.  Jackson,  a  son  of 

the  defendant,  whieh  ixad  baen  emdocsed  by  one  Edson.   Ra*/nar 

sued  M.  Jackson  on  the  note  hj  warrant.    When  Abe  conatalble 

•Nvsas  about  to  serine  the  warrant,  Ihe  defcaidaat  told  ihe  constable 

'^  not  toaerve  the  warmntifor  he  thedefendant  would  pay  the  debt 

if  an  honest  one ;"  upon  wiiich  JRayner  beu\g  satisfied,  witbdi:ew 

4iiB  suit    Soon  ofler,  tiie  defendant  saw  the  constable  and  told 

him  to  tell  Bayner  "  to  'give  himself  no  further  txmible  about  i\, 

for  'he  wnnld  pay  the  debt ;  as  he  bad  takeii  his  Fon's  property 

jind  meant  to  pay  bis  honeat  debts;"    This  auit  was  for  the 

amount  of  the  note,  and  there  being  no  note  in  wariting  of  the 

JMW  promise,  Jackson  neUed  on  the  atatute  of  ixauds.    The  jus- 

"tioe  howeirer  rendeased  judgment  !£f>r  Bayner,  which  was  i^everaed 

4b  this  court.    ^  The  fair  oanstruction  (say  the  court)  of  the  pa- 

anl  proof  in  this  caas  is,  that  the  idefendaot  had  receired  an  as- 

fljgnmeot  of  his  son^s  property,  m  tnn^  for  the  payment  of  hie 

4Bn'8  debts^  wid  from  that  fund  he  promised  to  fay  the  ^bt 

now  in  question,    ile  is  to  ber^;arded  as  a  trustee  for  the  cred- 

tif  his  0on ;  and  hisahsolute  promise  to  this  creditor  ia  evi* 
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denoe  that  the  fund  was  adequate.  But  the  original  debt  of  the 
9on  was  still  subsisting^  and  according  to  the  decision  in  the 
case  of  Simpson  r.  PcUten^  (4  John.  422^)  and  the  authorities 
there  cited,  it  seems  well  settled  that  a  promise  to  pay  the  debt 
of  a  third  person  must  be  in  writing  notwithstanding  it  is  made 
on  a  sufficient  consideration."  This  case  also,  I  think,  was  well 
decided,  and  it  does  not  as  has  been  supposed,  conflict  with  that 
of  Farley  v.  Cleveland^  unless  it  may  be  supposed  that  the  fact 
that  the  original  debt  of  the  son  being  still  subsisting,  influenced 
or  controlled  the  decision*  It  is  quite  clear  to  me  that  that  casi; 
is  well  sustained  on  the  ground  that  the  promise  of  Jackson  was 
to  pay  the  debt  of  a  third  person  and  not  a  promise  to  pay  a  debt 
contracted  by  him  with  his  son,  to  the  creditor  of  his  son.  The 
defendant  had  not  contracted  a  debt  by  becoming  the  assignee 
of  certain  property  of  his  son  for  the  benefit  of  his  creditorSi 
He  had  taken  upon  himself  the  discharge  of  a  trust  only ;  his 
promise,  whatever  it  was,  was  purely  to  pay  the  debt  of  the 
plaintifiT,  a  third  person,  founded  upon  no  consideration  of  benefit 
to  him,  not  evidenced  by  any  note  or  memorandum  in  writing, 
and  was  therefore  clearly  within  the  statute  of  frauds. 

The  case  of  Farley  v.  Cleveland  was  not  the  case  of  a  promise 
to  pay  the  debt  of  a  third  person.  The  promise  of  Cleveland 
was  to  pay  to  Farley  for  Moon  a  sum  of  money  which  Moon 
owed  him,  which  Cleveland  owed  Moon  for  hay  purchased  of 
and  delivered  to  him  by  Moon  at  the  time  of  the  promise,  l^it- 
imately  involving  no  question  under  the  statute  of  frauds,  but 
merely  the  question  whether  a  person  can  sustain  a  suit  upon  a 
promise  made  to  another  for  his  benefit,  he  being  a  stranger  to 
the  consideration. 

The  case  at  bar  is  a  parallel  case  with  Farley  v.  Cleveland^ 
to  far  as  the  principle  upon  which  the  plaintifi''s  claim  and  de- 
fendant's liability  rest.^  The  ddendant,  as  appears  by  the  evi- 
dence of  Francis  B.  Bncklin,  purchased  of  the  witness  a  pair  of 
horses  at  the  price  of  $160,  which  he  agreed  to  pay  to  the  plain 
tiff  to  be  applied  upon  a  debt  owing  by  the  witness  to  him,  in« 
volving,  ns  I  think,  no  question  under  the  statute  of  frauds,  but 
merely  the  question  whether,  where  one  person  makes  a  promise 
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to  another  for  the  benefit  of  a  third,  the  third  may  maintain  an 
action  upon  it,  though  the  consideration  does  not  move  from  him. 

In  Ellwood  V.  Monkj  (5  Wend.  235,)  the  question  arose  on  / 
demurrer.  The  case  made  by  the  second  special  count  of  the' 
declaration  was  this :  The  plaintiff  was  the  payee  and  holder  ol 
three  notes  made  by  one  Johannes  Monk,  each  for  a  quantity  of 
hemlock  boards,  dated  in  November,  1819,  and  payable  in  Jan* 
uary,  1822,  1823  and  1824.  On  the  1st  of  January,  1823,  the 
defendant  Jacob  Monk,  in  consideration  that  Johannes  Monk 
then  gave  and  delivered  to  him  a  large  portion  of  property  of, 
great  value,  to  wit,  of  the  value  of  five  hundred  dollars,  under- 
took and  promised  to  pay  among  certain  creditors  named  of 
said  Johannes,  the  said  demand  of  the  plaintiff  arising  upon  said 
notes,  averring  that  the  plaintifi'^s  demand  against  Johannes 
was  three  hundred  dollars,  and  that  he  confiding  in  thede> 
fondant's  promise,  stayed  all  proceedings  and  the  collection 
of  his  debt  against  Jdiannes.  The  court  held  that  the  contraet 
«et  forth  was  obligatory  upon  the  defendant,  without  being  n- 
duced  to  writing.  It  was  said,  however,  that ''  the  promise  was 
to  pay  the  debt  of  a  third  person,  but  yet  it  As  not  within  the 
statute  of  frauds,  being  made  upon  a  new  and  distinct  considera- 
tion," citing  Farley  v.  Cleveland  as  authority  for  that  piinciple. 
I  agree  that  the  case  was  well  decided;  but  as  I  think  a  wrong 
rezison  was  given  for  it  It  is  difficult,  it  seems  to  me,  to  hold 
that  a  particular  promise  is  to  pay  the  debt  of  a  third  person  and 
obligatory  on  the  promisor,  and  not  within  the  provisions  of  the 
statute  of  frauds,  although  not  in  writing,  because  it  is  foimded 
upon  a  new  and  distinct  consideration.  The  idea  of  the  neces- 
sity of  a  new  consideration  to  ujriiold  a  promise  of  one  person  to 
pay  another's  debt,  I  apprehend  is  only  applicable  to  such  prom 
ise  made  in  a  negotiation  between  the  creditor  and  such  person 
proposing  to  pay  the  debt  of  another  to  the  creditor ;  there  it  is 
well  settled  that  a  promise  by  such  person  even  in  writing  to 
pay  ^  debt  already  incurred,  is  not  available  if  there  be  no  new 
consideration.  (Chitty^jun.  en  Contracts^  ed.  of  1842,  p.  52; 
Leonard  v.  Vredenburgh,  8  John,  29.)  And  where  there  is  a 
new  consideration  for  a  promise  by  one  to  pay  the  debt  of  an- 


CASES  m  THE  SUPREME  COURT. 


Blifker  v.  BaoUiii. 


ttiher,  thepioroiae  is  Toid  %y  the  ipBoriaioDs  of  the '8tat}ite,'WilQ8i 
•the  agreement,  or  isomefiole  er  naeaooiranduin'thereof  ^expreesiog 
the  consideration  «bidl  be  in  writit]^.  An  ogreement  on  the  part 
<f  a  creditor  to  forbear  1o  sue  a  debtor,  is  a  :good  consideialioB 
to  uphold  a  promise  df  a  tfiird  persoii  to  :pay  tiie  debt ;  so  VMr 
doubtedly  a  like  promise  to  a  creditor  in  consideraticai  of  the 
-transfer  by  the  oreditoor  to  the  promisor  of  property  would  be 
available  to  the  creditor,  if  sQoh  jagreemedt  sbotildb^  in  writli^ 
jas  provided  by  «the  statiUe ;  but  otherwise  the  agreement  would 
Toe  void,  notwithstanding  the  mew  and  distinct  €onsideralion  for 
•such  promise.  To 'constitute  a  ncalid  agreement  to  pay  the  debt 
ef  another,  thesefove,  there  must  be  not  .only  a  good  oonsider^- 
Hion,  ibut  the  agreement  must  be  in  writing  and  {must  express 
ibe  considemtion.  Botli  ingredients  must  eoncur,  or  Ihe  agree- 
«aent  will  be  Toid. 

There  cannot  be  any  objeelion  arising  under  the  statute  ^to  the 
coforctng  a  promise  made  aipon  good  considGraiimi,  <by  a  ithird 
|)erson  to  a  debtor,  to  pay  -his  creditor  a  specified  debt,  abhougti 
«nch  agreement  is  not  in  writing.  The  statute  does  not  em- 
^brace  such  agreement,  ^but  only  am  agreement  by  which  one  pavty 
promises  ^fae  other  to  answer  ifor  the  debt  &c.  of  asofher  person* 
JL  special  promise  made  by  A.  to  fi.  to  pay  the  debt  4if  the  lalter 
to  'C,  the  creditor  of  B.,  ris  not  wilfaia  Ibe  terms  lor  neaning  of 
ihe  ^statute  of  frauds,  and  therefore  need  inot  be  in  ^writing  to  he 
9alid.  And  I  think  it  may  ibe  laid  down  as  a  rule  admitting  of 
no  reception,  that  when  a  promise  is  made  to  a  creditor  by  >m 
tfiiid  person  to  answer  for  the  debt  dsc.  of  tiie  debtor,  another 
person,  it  cannot  be  upheld  altboi^  founded  upon  a  new  oou 
•ideration  firom  &e  creditor,  imless  the  agve6nie&t'l)etween  4bt 
creditor  and  sudi  third  peison  shall  !be  in  wnling ;  and  that  no 
agreement  made  bcitween  a  debtor  and  a  third  person  by  which 
(the  latter  promises  upon  sufficient  ocnsideration  io  pay  a  dehl 
owing  by  the  former  to  his  creditor,  is  within  the  statute,  whether 
in  writing  or  by  pafol.  In  EUwood  r.  Monk  there  was  aigeod 
ponsidetatian  advanced  by  Johannes  Monk,  the  debtor  of  EU- 
wood, to  Jacob  Monk  the  defendant,  to  support  his  pimnise  to 
pay  his  debt,  and  which  ESll  wood,  ior  whose  benefit  the  pmaiM 


was  made^  had  a  legal  right  to  enforce.    And  so  in  the  case  at  U 
bar,  the  defendant's  pomise  I  think  was  obligatory  on  him,  \ 
whether  in  writing  or  by  parol^  and  aot  within  the  statute  of  ? 
frauds.    It  was  not  a  promise  to  answer  for  the  debt  of  another) 
p»9oii»  but  merdy  to  pay  the^  debt  of  the  party  maidng  the| 
promise,  to  a  particular  person  designated  by  him  to  whom  the 
debt  Belonged,  and  who  had  a  right  to  moke  such  payment  a 
part  of  tlie  contract  of  sale.    Such  prx)mise  was  no  more  within 
Ae  statute  of  frauds  than  it  would  haire  been  if  the  defendant  / 
had  promised  to  pay  the  price  of  the  horses  directly  to  his  brother  j 
of  whom  he  purchased  them. 

The  testimony  however  does  not  sustain  either  count  in  the 
declaration.  The  contract  set  out  in  each  of  the  special  counts 
is  widely  variant  from  the  one  proved.  The  motion  to  set  aside 
Uie  nonsuit  must  therefore  be  denied. 

New  trial  denied. 
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AnaflRgnment  \xj  a  debtor  punauit  to  an  infolTent  act  of  niZ.  \i%  €ttat§i  rmd  and 

gtrnnal,  pawei  the  title  to  all  the  lands^  which  he  owii8»  without  fucther  ^ 

Baription. 
Lands  owned  by  him,  though  not  mentioned  in  his  inventory,  paaa  by  raeh 

assignment 
A-ieeonvejanoe  by  the  tmsteea  will  not  be  presnmed,  or  their  title  be  held  to  be  er* 

fbguisbcd,  on  account  of  the  lapse  of  time  without  the  assertion  of  a  title  under 

the  assignment,  where  there  is  no  pvoof  that  the  debts  of  the  insolTent  have  been 

pud.  ^ 

VVEhere  a  power  is  given  by  will  to  executors  to  sell  lands  in  ease  of  a  deficiency  of 

perssoal  a«ets  to  pay  debts  and  legacies,  and  no  eotato  is  devised  to  the  eieoiH 

Un,  it  seenM  that  the  purchaser,  to  sustain  his  title,  must  shew  the  iaeiof  siieh- 

deficiency.    Per  Bbomson,  Ch.  J. 
But  where  by  the  tenns  of  the  power  the  executors  are  to  sell,  if  in  their  opinion  it 

iKall' become  necessary  for  the  purpose  of  paying  debts  and  legacies,  the  neoes* 

sily  n^ed  not  be  shewn,  the  conveyance  boing  oenclnsive. 
nraeglBot  or  refusal  of  one  of  several  executors  to  take  upon  hiinself  the  e» 

eoutioo  of  a  will  need  not  be  in  writing,  or  by  matter  of  record,  in  order  to  eaabie 

the  others  to  execute  a  conveyance  pursuant  to  a  power  in  the  will  to  all  tiM 

eseeuAors  to  sell  real  estate. 
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Nor  is  it  esxmtial  that  the  ezoeutor  who  does  not  join  in  a  conrcyaiice  aboold  have 
fium&Ily  rcnouDcodi  or  have  refused  after  a  citatkni  ior  that  puipoee  to  take  tho 
administnitioii. 

It  teems^  that  any  evidence  legitimately  tending  to  establish  the  fact  of  snch  no* 
gl^t  or  refusal,  is  competent 

Whero  two  executors  named  in  a  wDl  were  direeted  by  it  to  sell  a  particular  paresl 
of  land  to  an  individual  named  for  a  specified  price,  and  to  sdl  the  other  real  es- 
tate of  the  testator  if  deemed  necessary  to  pay  debts,  dec  and  both  joined  in  the 
conveyance  of  the  particular  parcel,  and  afterwards  one  of  them  alone  sold  and 
conveyed  other  lands  of  the  testator;  held,  that  the  purchaser  of  the  last  men* 
tioned  land  was  not  precluded  from  shewing  that  the  executor  who  did  not  join 
in  the  conveyance  had  refused  and  negleeted  to  execute  the  will  after  joinmg  in 
the  first  mentioned  conveyance. 

The  fact  of  joining  in  the  conveyance  is  strong  though  not  conclusive  evidence  that 
all  the  executors  who  so  joined  had  taken  upon  themsdves  the  general  execution 
of  the  will 

Ejectment,  tried  at  the  Albany  circuit  in  February,  1844, 
before  Gushman,  C.  Judge.  The  action  was  brought  to  re- 
cover an  undivided  third  part  of  a  farm  containing  about  150 
acres  of  land  in  New  Scotland,  Albany  county.  In  the  year 
1797,  Jacob  Roseboom  died  seized  of  the  premises  in  question, 
and  other  lands,  having  first  made  and  published  his  last  will, 
by  which  he  devised,  among  other  things,  as  follows: — ^^Item: 
I  give  and  bequeath  all  my  estate,  real  and  personal,  to  my  be- 
loved wife  Hester,  for  and  during  the  time  that  she  remains  my 
widow.  And  I  hereby  charge  her  with  the  maintenance  and 
education  of  my  children  during  the  time  that  she  enjoys  my  said 
estate.  Item :  I  hereby  empower  and  enjoin  it  upon  my  executor 
and  executrix  hereinafter  named,  to  sell  and  convey  unto  Elisha 
Crane,  his  heirs  and  assigns,  my  house  and  lot  of  land  which 
he  now  occupies,  situate  in  the  first  ward  of  the  city  of  Albany, 
for  the  consideration  of  twelve  hundred  pounds,  to  be  paid  in 
such  manner  as  my  said  executor  and  executrix  shall  deem  proper. 
Item :  In  case  it  shall  in  the  opinion  of  my  said  executor  and 
executrix  become  necessary  to  grant,  bargain  and  sell  any  part  ol 
my  real  estate  besides  the  said  house  and  lot  of  ground  occu- 
pied by  said  Elisha  Crane,  either  for  the  payment  of  my  debts 
or  the  support  and  maintenance  of  my  said  wife  and  childreUi 
I  hereby  authorize  and  require  my  said  executor  and  executrix 
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to  grant,  bargain,  sell  and  convey  so  much  of  my  said  leal 
^tate  as  they  shall  from  time  to  time  to  be  necessary  fpr  that 
^parfiose.  Item:  I  give,  devise  and  bequeath  all  the  residue 
and  remainder  of  my  estate,  both  real  and  personal,  to  my  four 
children,  Harriet,  Gerritt,  John  and  Magdalena.  To  have  and 
to  hold  the  same  to  them,  their  heirs  and  assigns  forever  as  ten- 
ants in  common.  Lastly:  I  nominate^  constitute  and  appoint 
my  beloved  wife  Hester  and  my  friend  Abraham  Yan  Yechten 
to  be  executrix  and  executor  of  this  my  last  will  and  testament : 
hereby  revoking  all  other  wills  by  me  heretofore  in  any  wise 
taade." 

The  testator's .  wife  survived  him,  and  died  in  the  year 
1826.  The  testator  left  four  children,  three  of  whom,  Harriet, 
the  plaintiff,  and  John,  are  still  living;  and  Magdalena,  who 
died  in  1837,  unmarried  and  without*  issue. 

The  widow  and  Abraham  Yan  Yechten  the  executor  named 
In  the  will,  by  their  deed  bearin^:  date  the  31st  of  August,  1797, 
conveyed  the  house  and  lot  of  ground  in  the  city  of  Albany 
mentioned  in  the  will  to  Elisha  Crane  in  fee,  for  the  considera- 
tion, as' mentioned  in  the  deed,  of  $3000  *'to  the  said  Hester 
llbseboom  in  hand  paid."  The  deed  recited  the  will  as  the  au- 
thority to  sell.  There  were  covenants  by  Mrs.  Roseboom  sole- 
ly for  quiet  enjoyment,  and  further  assurance. 

On  the  17th  of  January,  1805,  the  executrix,  Hester  Rose- 
Vyoom,  conveyed  a  farm  of  242  acres,  including  the  premises  in 
question,  to  John  Palmatier  in  fee  for  the  consideration  of  $3000. 
On  the  2d  of  May,  1808,  Palmatier  conveyed  the  same  land  in 
fee  to  William  Sager  for  the  consideration  of  $5000.  On  the 
first  of  ApriJ,  1840,  Sager  conveyed  the  150  acres  in  question  to 
the  defehdant  in  fee  for  the  consideration  of  $11,500. 

The  plaintiff  read  in  evidence  the  deposition  of  David  Sager, 
who  swore  that  when  William  Sager  was  about  to  purchase  of 
Palmatier  he  went  to  Abraham  Yan  Yechten,  the  executor 
named  in  the  will,  who  then  lived  in  Albany,  but  who  has  since 
died,  to  make  inquiries  about  the  title.  He  asked  Mr.  Yan 
Yechten,  as  the  witness  stated,  whether  Mrs.  Roseboom  had  by 
the  will  of  her  husband  the  nght  to  convey  the  Palmatier  fa]rni| 
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and  whether  she  could  give  a  good  title  to  it  Van  Yecb* 
ten  replied  that  she  had  the  r^ht,  aud  that  she  had  given  a  gcod 
title  for  the  farm  to  said  Paimatier ;  and  .that  Seger  could  bnj 
trilli  perfect  safety :  that  by  tbe  will  it  w^as  made  to  her,  and 
she  had  the  right  to  convey  the  fte. 

In  1811  the  plaintiff  applied  for  and  obtained  the  benefit  of 
the  insolvent  law  of  th^t  year.  In  the  course  of  that  proceed* 
ing  he  made  an  assignment  of  ^  all  his  estate,  real  and  personal, 
both  in  law  and  equity,  in  possession,  reversion  and  remainder," 
In  the  inventory  of  his  property  accompanying  the  petition  for 
a  discharge,  he  mentioned  a  five  acre  lot  of  land  in  Amsterdam ; 
but  tnade  no  mention  of  the  lands  in  question  in  this  suit  In 
1822  the  plaintiff^cited  Mrs.  Roseboom  to  account  before  the 
surrogate  as  the  sole  acting  executrix  of  the  will,  dllegiug  in 
liis  petition  that  she  had  received  moneys  the  produce  as 
well  of  the  real,  as  the  personal  estate  of  the  testator.  It  was 
proved,  that  on  search  of  the  surrogate's  office  of  the  county  of 
Albany  no  act  or  proceeding  of  said  Tan  Yechten  as  execator 
of  Roseboom  could  be  found. 

The  plaintiff  requested  the  judge  to  charge  the  jury,  that  the 
insolvent  assignment  made  by  the  plaintiff  did  not  convey  the 
premises  in  question  on  account  of  the  genemlity  of  the  terms  used 

to  describe  the  same ;  but  if  it  did,  that  the  jury  might  presume 

> 

fix>m  the  lapse  of  time  and  the  possession  taken  and  continued  un- 
der title  derived  froni  the  executrix,  that  the  title  of  the  assignees 
had  been  extinguished  by  the  payment  of  the  debts  of  the  in- 
solvent debtor.  He  requested  him  also  to  charge,  that  the  fact 
that  Mr.  Van  Yechten  had  united  with  Mrs.  Roseboom  in  the 
conveyance  to  Crane,  was  conclusive  evidence  that  ho  hadao« 
cepted  the  trust  and  taken  upon  himself  the  execution  of  the 
will ;  that  the  refusal  or  neglect  of  Mr.  Van  Yechten  to  execute 
the  will  must  be  evidenced  by  some  writing  or  matter  of  record^ 
and  could  not  rest  in  parol ;  and  also  that  it  was  incumbent  on 
thedefendantjinordento  sustain  the  title  conveyed  by  the  execu- 
trix, to  shew  that  a  sale  of  the  premises  was  necessary  for  the 
payment  of  debts  or  the  support  of  Uie  testator's  wife  and  chi^ 
dren. 
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The  judge  charged  the  jury  that  proof  of  the  necessity  of  the 
sale  for  the  objects  mentioned  was  not  required,  it  being  suffi* 
cient  if  the  executrix  was  of  opinion  that  such  necessity  existed ; 
that  the  fact  that  Mr.  Yan  Yechten  had  united  with  the  widow 
in  the  deed  to  Crane  was  a  strong  circumstance  and  entitled  to 
great  consideration  in  passing  upon  the  question  whether  he 
had  neglected  or  refused  to  take  upon  himself  the  execution  of 
the  will,  but  it  was  not  conclusive,  as  he  might  subsequently 
have  renounced  and  refused  to  execute  the  tiust;  but  that  such 
renunciation  or  refusal,  to  be  effectual,  must  have  been  in  wri- 
ting ;  and  he  left  it  to  the  jury,  under  all  the  evidence,  whether 
they  were  satisfied  that  he  had  so  renounced  or  refused,  advising 
them  that  the  declarations  of  Mr.  Yan  Yechten  which  had  been 
proved  were  material  evidence  upon  that  question,  especially  on 
account  of  his  professional  eminence  as  a  lawyer  and*  known 
integrity  of  character ;  that  the  lapse  of  time  ought  to  be  taken 
into  consideration,  and  they  might  be  satisfied  with  less  proof 
than  that  which  would  be  required  to  establish  a  recent  transac- 
tion ;  that  a  re-assignment  by  the  trustees  to  whom  the  plaintiff 
had  assigned  his  property  under  the  insolvent  act,  could  not  be 
presumed  in  the  absence  of  any  proof  to  that  effect  He  in- 
structed them  that  in  case  they  should  find  that  Mr.  Yan  Yech- 
ten had  not  in  wrilins:  renounced  or  refused  to  act  as  executor, 
the  plaintiff  would  be  entitled  to  recover  an  undivided  twelAh 
of  the  premises  as  the  heir  at  law  of  his  sister  Magdalena ;  but 
if  he  had  so  renounced  or  refused  the  defendant  would  be  entitled 
to  their  verdict ;  and  he  declin<id  to  charge  otherwise  than  as 
above  stated  upon  the  propositions  submitted  on  behalf  of  the 
plaintiff.  The  plaintiff's  counsel  excepted  to  the  refusal  to 
charge  as  requested,  and  to  the  several  propositions  adverse  to 
him  contained  in  the  charge  actually  given. 

The  jury  found  a  verdict  for  the  defendant  The  plaintiff 
moves  for  a  new  trial  on  a  case,  with  liberty  to  turn  the  same 
into  a  bill  of  exceptions. 

J.  L.  Wendell^  for  the  plaintiff.    (1)  The  executor  and  ex- 
ecutrix having  no  estate,  but  only  a  naked  power,  the  defendant 
YoL.  IL*  9 
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was  bound  to  shew  that  the  necessity  meniioDed  in  the  will 
had  occurred,  in  order  to  sustain  the  deed  of  the  executri|[ 
{Suffden  on  Vend.  449,  ed.  1807 ;  Dike  y.  Bicksj  Cro.  Cor 
335;  3  Preston's  Abr.  266;  Pewll  m  Deviees,  292;  3  Co 
Inst  %  504,  Butler's  ncie^  No.  249,  sub.  12 ;  Sharp  v.  Speir,  4 
SUllj  76.)  (2)  The  language  in  the  will  respecting  the  opinion 
of  the  executor  and  executrix  does  not  change  the  rule.  {North 
River  Bank  r.  Afftnar,  3  HUly  272;  2  Dwar.  on  Stat.  689; 
Popham  T.  Hobartj  1  Chan.  Cos.  280.)  (3)  The  power  being 
to  two,  could  not  be  executed  by  one  unless  the  other  had  re« 
nounoed  the  execution  of  the  will.  (2  Preston's  Abr.  260; 
Slot.  2lHefi.  8,  ch.  4;  1  R.  L.  (1813)366,  §  11;  2  R.  S.  109, 
\  66.)  (4)  The  judge  erred  in  the  effect  given  by  him  to  the  de- 
darations  proved  to  have  been  made  by  Mr.  Yan  Yechten.  (1 
PkU.  Ev.  284 ;  Roe  v.  Ferrars,  2  Bos.  ^  Put.  642 ;  2  Stark 
Ev.  pi.  4,  1252 ;  Otsego  v.  Smithfieldy  6  Cowen^  760 ;  Jackson 
T.  Schaubery  7  id.  187.)  (6)  He  erred  in  his  instructions  as  to 
the  effect  of  the  lapse  of  time  upon  the  defendant's  evidenca 
(75le  Mayor  of  Hull  v.  Homer ,  Cowp.  102,  110;  Harris  v. 
Wilson,  1  Wend.  611 ;  Hollister  v.  Johnson,  4  id.  639.)  (6)  Htf 
ought  to  have  charged  as  he  was  requested  to  do,  that  the  execu- 
tion of  the  deed  to  Crane  was  conclusive  evidence  that  Mr.  Yan 
Yechten  had  taken  upon  himself  the  execution  of  the  will.  (3 
Siark.  Ev.  1252.)  (7)  The  assignment  executed  by  the  fdaiur 
tiff  as  an  insolvent  debtor  was  insufficient  to  transfer  the  title  to 
any  land,  on  account  of  the  generality  of  the  terms  of  th^ 
description.  (6  Websier^s  Laws  N  Y.^  200 ;  Duncan  v.  Dh- 
boys,  3  John.  Cas.  1^.)  (8)  The  jury  should  have  been  per- 
mitted to  presume  that  the  estate  of  the  assignees  was  extin* 
guished.  {Jackson  v.  Davis,  6  Cotpen,  123 ;  Doe  v.  Syboumi 
7  T.  R.  2.)  (9)  The  defendant  was  not  entitled  to  avail  himself 
of  the  estate  of  the  assignees,  especially  as  he  had  not  connected 
himself  with  that  title.  {Jacksdn  v.  Hudsion,  3  John.  376; 
Same  v.  Harder,  4  id.  202 ;  Same  v.  Todd,  6  uf.  257 ;  Collins 
V.  Tarry,  7  id.  278 ;  Jackson  v.  Pratt,  10  id.  381 ;  Knox  v. 
Jenks,7  Masa.It.ASB',  Coxtfs  Dig.^2,pl.il\  ITR.7&%\ 
3  Wheat  iStA^  note  (a) ;  Jackson  v.  Morse^  16  John.  197.) 
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IL  W.  Peekhamj  for  the  defendant,  cited  Bac.  Abr.  Exectih 
iofs  and  AdministrcUorSf  E.  9,  v^.  2,  406 ;  Perking  Cont, 
238j  i  545 ;  Bmifaui  y.  Greenfield,  Cro.  Eliz.  80 ;  Tawnson 
▼.  Tickett,  3  Barn.  ^  Aid.  31 ;  1  Dev.  ^  Bait.  389 ;  Jdcksm 
▼.  FerriSj  15  JbAn.  346 ;  Judsan  v.  Oibbonsy  5  TF^^ticf.  224 ; 
Hartwdl  r.  R^ot,  19  JMn.  345 ;  Adair  v.  Lol^,  3  Ifi/;,  182 ; 
1  Powell  <m  Dev.  233,  238 ;  1  Sag,  on  Pov>.  172 ;  Franklin 
▼.  Osgood,  14  /oA?t.  627 ;  1  William^  Ex'rs,  160 ;  Williams 
V.  Wood,  14  Wend.  126;  /ttcA  r.  jRtcA,  16  id.  663;  FUzger- 
mid  Y.  Alexander,  19  itf,  402 ;  6  IKZ/^  296,  note  b.) 

By  the  Court,  Bronson,  Cfa.  J.  The  plaintiff  claims  an  im- 
diTided  fourth  part  of  the  property  as  one  of  the  devisees  of  his 
fiitber  Jacob  Roseboom ;  and  he  claims  an  undivided  twelfth 
port  as  one  of  the  heirs  at  lav  of  his  sister  Magdalena,  who  died 
in  1837.  The  defence  is,  that  the  title  to  the  whole  of  the  prop- 
erty passed  by  the  deed  of  Mrs.  Roseboom,  the  executrix,  to 
Falmatier  in  1805.  In  addition  to  this,  the  defendant  relies  on 
the  assignment  whic)i  the  plaintiff  made  as  an' insolvent  debtor 
in  1811,  as  an  answer  to  the  action  so  far  as  the  plaintiff  claims 
as  devisee  under  the  wilt  of  bis  fiither. 

Wc  will  first  notice  the  plaintiff's  proceedings  as  an  insolvent 
debtor.  Although  the  assignment  was  as  general  in  its  terms 
as  the  law  under  which  it  was  made,  (6  Web.  200,)  I  see  no 
reason  to  doubt  that  it  passed  all  the  property  which  the  plain- 
tiff then  owned,  whether  in  possession  or  expectancy.  If  at  that 
time  he  deenied  himself  the  owner  of  this  property,  the  omission 
to  mention  it  in  the  inventory  proves  that  he  intended  to  defraud 
his  creditors.  But  that  wrong  would  not  prevent  the  title  from 
passing  to  the  assignees  for  the  benefit  of  creditors.  The  assign- 
ment is  not  confined,  either  in  its^  terms  or  by  the  law  under 
which  it  was  made,  to  the  property  mentioned  in  the  inventory. 
The  language  is  broad  enough  to  reach  the  whole  of  the  debt- 
^fs  estate  of  all  kinds;  and  there  is  no  ground,  either  in  morals 
or  public  policy,  for  restricting  its  influence  to  narrower  limits. 

Had  it -been  proved  that  all  of  the  debts  had  been  paid, 
without  a  sale  of  this  property,  there  would  then  have  been 


08  CASES  IN  THE  SUPREME  COURT. 


Roseboom  «.  Mothor. 


some  ground  for  presuming  that  the  assignees  hud  re-con- 
veyed to  the  plaintiff.  But  the  mere  lapse  of  time  since  (he 
plaintiff  parted  with  his  title  lays  no  foundation  fur  such  a 
presumption.  And  if  the  estate  of  the  assignees  might  deter- 
mine without  a  re-conveyance,  that  could  only  happen  when 
the  object  for  which  the  assignment  was  made  had  been  accom- 
plished ;  and  there  is  no  proof  in  the  case  that  the  debts  havB 
been  paid.  We  can,  therefore,  neither  presume  a  re*conveyance, 
nor  say  that  the  title  of  the  assignees  has  been  extinguished.    . 

Although  the  defendant  does  not  make  title  under  tlie  as- 
signees, there  is  nothing  in  the  case  to  preclude  him  from  show- 
ing that  the  plaintiff  has  parted  with  all  his  interest  in  the  prop- 
erty. The  defendant  did  not  enter  under  the  plaintiff,  nor  under 
his  title ;  nor  is  he  an  intruder  into  lands  which  were  once  in 
the  possession  of  the  plaintiff.  .The  plaintiff  was  never  in  pos* 
session.  ^  The  defendant  entered  and  holds  as  owner ;  and  there 
is  no  reason  why  he  should  not  be  allowed  to  defend,  if  he  can, 
on  the  general  doctrine  that  in  ejectment  the  plaintiff  can  only 
succeed  upon  the  strength  of  his  own  title. 

This  disposes  of  the  case  so  far  as  the  plaintiff  claims  as  one 
of  the  devisees  in  his  Other's  will.  But  his  claim  to  a  twelfth 
part  of  the  property  as  heir  at  law  to  his  sister  Magdalena,  who 
died  after  the  insolvent  proceedings,  makes  it  necessary  to  en- 
quire whether  the  title  passed  by  the  deed  of  Mrs.  Roseboom  to 
Palmatier.  , 

When  no  estate  is  devised  to  the  executors,  and  they  have  a 
mere  power  to  sell  lands  in  case  the  personal  estate  shall  not 
prove  sufficient  to  pay  debts  and  legacies,  there  it  may  be  that 
the  purchaser  must  show  a  deficiency  in  the  personal  property, 
and  so  that  a  sale  was  in  iact  necessary.  {Dike  v.  Ricks,  Cro. 
Car.  335 ;  W.  Jones,  327,  S.  C. ;  Sugd.  Vend,  449,  bth  Land, 
ed. ;  Butlcr*s  note  249,  Sec.  12  to  Co.  Litt.)  But  here  the  ex- 
ecutors were  authorized  to  sell  if  in  their  opinion  it  should  bo- 
come  necessary  to  do  so  for  the  payment  of  debts,  or  the  support 
of  the  wife  and  children.  The  power  to  sell  did  not  depend 
upon  an  actual  necessity,  but  upon  the  opinion  of  the  executors 
concerning  the  necessity;  and  in  such  a  case  I  cannot  think 
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chat  the  purchaser  is  bound  to  show  a  deficiency  in  the  personal 
estate.  No  fraud  is  alleged ;  and  if  the  executrix  has  erred  in 
judgment  upon  a  question  which  the  testator  referred  to  her  de- 
cision, that  cannot  defeat  the'  title  of  the  purchaser. 

At  the  common  law  it  was  necessary  to  the  due  execution  of 
such  a  power  as  this,  that  all  of  the  executors  should  join  in 
making  the  sale.  But  the  statute  of  21  Hen.  8,  ch.  4,  provided, 
that  where  part  of  the  executors  do  refuse  to  take  upon  him  or 
them  the  administration  and  charge  of  the  will,  a  sale  by  those 
who  do  accept  and  take  upon  them  the  care  and  charge  of  the 
will  shall  be  as  good  and  effectual  in  the  law  as  though  all  of 
the  executors  had  joined.  Although  this  statute  in  its  letter  only 
extended  to  a  case  where  the  executors  had  a  power  to  sell,  yet 
being  regarded  a  beneficial  law,  it  was  extended  by  construc- 
tion to  the  case  of  lands  devised  to  executors  to  be  sold.  {Co. 
LitL  113,  a.)  Our  statute  extends  in  terms  to  both  classes  of 
cases;  and  it  provides  also  for  the  neglect^  as  well  as  the  refusal, 
of  one  or  more  of  the  executors  to  take  upon  them  the  execution 
of  the  will.  (1  Kent  ^  Rad.  180,  §  11.)  If  Mr.  Van  Vechten 
had  renounced  before  the  surrogate,  or  if,  being  cited,  he  had 
neglected  to  appear  and  take  upon  himself  the  execution  of  the 
will,  and  his  default  had  been  recorded  by  the  surrogate,  there 
would  then  have  been  no  difficulty  in  the  case.  But  is  there 
no  other  way  in  which  it  may  be  shewn  that  he  refused  or  neg- 
lected to  act  as  an  executor  ?  In  England  that  seems  to  be  an 
open  question.  I  do  not  find  that  it  has  been  decided  either  one 
way  or  the  other.  In  Bonifaut  v.  Greenfield,  {Cro,  Eliz,  80, 
1  Lean,  60,  iS'.  C)  it  does  not  appear  how  the  executor  refused. 
Croke  says,  "  one  of  the  four  [executors]  refuses  to  meddle  with 
Jhe  will  or  sale;"  and  Leonard  ha?  it,  that  " one  of  the  execu- 
tors refused  administration  of  the  will."  It  has  been  said, 
however,  that  he  had  not  renounced  "  either  by  matter  of  record 
or  by  deed."  {Per  Holroydy  J.  in  Townson  v.  Tickell^  3  Barn. 
4*  Aid.  31.)  We  have  held  that  it  was  enough  to  show,  that  the 
executor  who  did  not  join  in  the  sale  had  neglected  to  take  upon 
him  the  execution  of  the  will ;  and  that  this  may  be  proved  al- 
though there  was  no  renunciation.    {Sharp  v.  Pratt^  16  Wend. 
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610.  And  see  Jddcsen  r.  Ferriij  15  John.  346.)  And  H  ha» 
been  held  by  two  highly  respectable  courts  in  sister  states  that 
the  refusal  need  not  be  by  deed,  nor  by  matter  of  record  ;*  but 
that  it  may  be  proved,  like  other  matters  in  pais^  by  aoy  evi- 
dence which  has  a  legal  tendency  to  establish  the  fact.  Pre- 
sumptions may  be  indulged ;  and  the  declarations  of  the  execu« 
tor  who  did  not  join  in  the  sojie  nfay  be  given  in  evidence. 
{Geddff  V.  Builer,  3  Mnnf.  845;  NeUon  v.  Carringion,  4td. 
332 ;  Den  v.  Sparks^  I  Dev.  ^  Bed.  389.)  These  cases  were 
decided  on  the  21  Hen.  8,  ch.  4,  which  only  provides  for  a  refusal 
of  the  executor  to  take  upon  him  the  administration  and  charge 
of  the  will ;  and  it  was  held  that  the  mere  omission  of  the  execu- 
tor for  a  considerable  period  to  qualify  and  enter  upon  his  trust 
was  sufficient  prima  facte  evidence  of  the  refusal.  Our  statute 
provides  for  the  neglect^  as  well  as  the  refusal,  of  one  of  the  ex* 
ecutors  to  act,  which  makes  the  case  slill  stronger  for  receiving 
every  species  of  common  law  evidence.  Had  the  question  been 
entirely  new,  I  should  have  been  inclined  to  the  opinion  that  a 
formal  renunciation  by  the  executor,  or  a  neglect  to  take  upon 
himself  the  administration  of  the  will  when  cited  for  that  pur- 
pose was  necessary  to  bring  the  case  within  the  statute.  But 
the  question  has  been  settled  the  other  way.  The  judge  was 
wrong,  therefore,  in  telling  the  jury  that  there  must  be  a  renun- 
ciation or  refusal  in  writing.  But  that  was  an  error  in  the 
plaintiff's  iavor,  and  of  course  ha  cannot  complain. 

It  is  no  olrjection  to  this  evidence  that  it  touches  the  title  to 
real  property.  Although  the  title  to  lands  cannot  be  passed  by 
parol,  there  are  many  cases  where  collateral  facts  al&cting  the 
title  may  be  proved  by  unwritten  evidence.  It  is  so  when  a 
deed  is  impeached  for  fraud  in  the  execution,  or  on  the  ground 
that  it  is  a  fraud  upon  creditors.  When  the  validity  of  a  deed 
depends  on  the  heirship  of  the  grantor,  Uie  kindred,  and  the 
death  of  the  ancestor,  may  be  proved  by  oral  evidence*  And  if 
the  question  be  whether  the  grantor  has  survived  the  other 
donees  of  a  power  to  sell,  the  fact  that  the  other  donees  are 
dead  may  be  proved  in  the  same  way.  These  are  plain  cases 
about  which  no  doubt  can  be  entertained.    The  case  iu  hand 
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seems  to  be  equally  clear.  If  yoti  may  prove  by  oral  evidenoe 
the  survivorship  of  the  grantor,  I  see  no  reason  Mrhy  you  may 
not  show  in  the  same  way  that  he  is  the  only  aoting  executor : 
or,  if  parol  proof  may  be  received  to  show  that  one  of  the 
donees  of  a  power  is  dead,  it  mu3t  alito  be  admissible  to  show 
that  he  has  refused  or  n^Iectcd  to  assume  the  trust.  You  may 
not  prove  a  conveyance  of  lands  by  parol ;  but  collateral  feels 
may  be  proved  in  that  way,  although  they  may  either  overthrow^ 
or  be  necessary  to  give  effect  and  operation  to  the  deed. 

As  the  plaintiff  himself  gave  in  evidence  the  deelamtions  of 
Mr.  Van  Vechten,  it  is  not  necessary  to  inquire  whether  they 
would  have  been  admissible  if  offered  by  the  other  party.  And 
as  to  the  comments  which  the  judge  made  upon  the  weight  and 
importance  of  the  evidence,  it  is  sufficient  to  say,  that  such 
comments,  unless  they  amount  to  a  misdirection  in  point  of 
law,  do  not  furnish  a  sufficient  ground  for  ordering  a  new  trial. 

Immediately  after  the  testator's  death  in  1797,  Mr.  Van  Vech- 
ten united  with  Mrs.  Roseboom  in  executing  one  of  the  powers 
conferred  on  the  executors  by  the  will.  They  conveyed  to 
Crane.  Although  this  is  but  a  single  act,  it  undoubtedly  furnishes 
very  strong  evidence  that  he  had  taken  upon  himself  the  gene* 
ral  execution  of  the  will.  But  I  do  not  see  that  it  is  conclusive 
proof  of  that  fact.  It  is  quite  possible  that  the  signing  of  that 
deed  is  the  only  thtri^  which  he  ever  did  as  executor.  It  is 
true  that  when  we  find  him  once  acting  as  executor,  the  pre- 
sumption  is  that  he  continued  to  act  But  this  is  not  a  con- 
clusive presumption.  It  may  be  met  and  overcome  by  other 
evidence.  And  there  are  several  facts  in  the  case  which  tend 
strongly  to  the  conclusion  that  he  did  not  take  upon  himself  the' 
general  execution  of  the  wilt.  He  never  proved  it,  nor  quali* 
fied  as  executor ;  nor  is  there  any  other  trace  in  the  surrogate'! 
office  of  his  ever  having  acted  as  executor.  Iti  the  deed  to 
Crane,  instead  of  the  usual  acknowledgement  that  the  consider 
ration  money  was  paid  to  the  grantors,  it  is  carefully  stated  that 
the  money  was  paid  to  Mrs.  Roseboom.  This  fact  goes  td 
show,  that  while  Mr.  Van  Vechten  consented  to  sign  a  deed  tbt 
(he  execution  of  this  particular  power,  he  did  not  intend  to 
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assume  the  general  administration  of  the  will.  There  is  no 
proof  that  he  ever  acted  after  giving  the  deed  to  Crane,  which 
was  more  than  seven  years  before  the  executrix  conveyed  to 
Palmatier.  And  finally,  the  plaintiff*  has  himself  borne  testi- 
mony to  the  fact,  that  Mr.  Vaii  Vechten  refused  or  neglected  to 
execute  the  will.  In  1822  he  cited  his  mother  to  account  be- 
fore the  surrogate  as  the  sole  acting  executrix,  alleging  that  she 
dad  received  moneys  from  the  real  as  well  as  the  personal  es- 
tate. It  may  be  added,  that  his  insolvent  proceedings  in  1811 
furnish  a  pretty  strong  implication  against  the  present  claim.  By 
omitting  to  mention  this  property  in  the  inventory  of  his  estate 
he  declared,  and  that  too  under  oath,  that  he  bad  no  interest  in 
this  land.  These  are  some  of  the  facts  which  bear  upon  the 
question  whether  Mr.  Van  Vechten  had  refused  or  neglected 
to  take  upon  himself  the  execution  of  the  will ;  and  if  it  was 
proper  to  leave  that  question  to  the  jury,  as  I  think  it  was,  it  is 
quite  clear  that  we  cannot  distjiirb  the  verdict  on  the  ground 
that  it  is  against  the  weight  of  evidence. 

The  case,  as  the  jury  must  have  found  the  facts,  comes  to 
this :  Mr.  Van  Vechten  did  one  act  as  executor,  and  then,  and 
always  afterwards,  refused  to  take  another  step.  The  executrix 
went  on  alone,  and  after  more  than  seven  years  had  elapsed  she 
conveyed  to  Palmatier.  I  think,  though  not  without  some 
doubt,  that  this  refusal  brought  the  case  witliin  the  meaning  of 
tlie  statute,  and  that  the  power  was  well  executed  by  Mrs.  Bose- 
boom  alone. 

Afler  the  judge  had  laid  down  the  rule  that  tliere  must  be  a 
renunciation  in  writing,  he  proceeded  to  speak  of  the  lapse  of 
time  as  an  aid  to  the  defendant  in  making  out  such  a  renuncia* 
tion.  We  have  already  seen  that  he  erred  in  holding  that  a 
writing  was  necessary ;  and  it  cannot  be  very  im|K)rtant  to  in< 
quire  whether  he  was  strictly  correct  in  what  followed  about 
the  lapse  of  time.  On  the  whole,  we  think  the  case  went  to 
the  jury  with  instructions  which  were  sulSiciently  favorable  to 
the  plaintiff,  and  that  there  has  been  no  error  in  law  of  which 
he  has  a  right  to  complain. 

New  trial  denied. 
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Kellogg,  adm'r  of  Batchellor,  vs,  Schuyler. 

A  cause  of  action  in  treapaat  is  not  affected  by  a  discharge  in  bankruptcy,  even 
though  a  verdict  had  been  rendered  before  the  presentment  of  the  petition  to  be 
declared  a  bankrupt. 

A  judgment  rendered  afUr  the  defendant  bad  presented  bis  petition  to  be  declared 
a  bankrupt  is  not  affected  by  the  bankrupt  discharge  subsequently  obtained  in 
that  proceeding.  ^ 

Scire  facias.  The  writ  suggested  that  at  the  October  term 
of  this  court  in  1842  Batchellor  recovered  judgment  a^fainst  the 
defendant  for  $2290,05  in  a  plea  of  trespass,  and  that  on  the  2d  day 
of  December  following  Batchellor  died  intestate,  and  that  there- 
aAer  administration  was  granted  to  the  plaintiflf ;  and  profert  was 
made  of  the  letters  of  administration.  The  defendant  was  sum- 
moned to  shew  cause  why  ^e  plaintiff  should  not  have  exe«n- 
tion  against  the  defendant  upon  the  recovery. 

The  defendant  pleaded  that  the  verdict  in  the  action  of 
Batchellor  against  him  upon  which  the  recovery  mentioned  in 
the  scire  facias  was  had,  was  rendered  on  the  9th  day  of  Sep- 
tember, 1842,  and  that  judgment  was  entered  on  the  2d  Decem- 
ber thereafter,  and  that  the  defendant  having  become  a  bank- 
rupt according  to  the  true  intent  and  meaning  of  the  act  of 
congress  to  establish  an  uniform  system  of  bankruptcy,  on  the 
seventh  day  of  November,  1842,  presented  a  petition,  &c.  to 
the  district  court  of  the  United  Stages  for  the  northern  district 
of  New-York,  and  was  subsequently  declared  a  bankrupt,  and 
on  the  10th  day  of  April,  1843,  received  a  final  certificate  and 
discharge  from  all  his  debts  owing  by  him  at  the  time  of  filing 
his  petition  aforesaid,  a  copy  of  which  discharge  is  set  forth  in 
the  plea.  The  statement  of  the  foregoing  facts  was  accompa- 
nied with  the  usual  averments  to  shew  jurisdiction  iii  the  dis- 
trict court,  and  concluded  with  a  formal  averment  that  the 
verdict  was  rendered  before  the  presenting  of  the  petition  and 
tliat  it  was  and  is  a  dubt  proveable  under  the  bankruptcy,  and 
that  the  debt  was  not  created  in  consequence  of  a  defalcation  as 
t  public  officer,  &c.    Verification. 
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The  plaintiff  replied,  and  the  defendant  demurred  to  the  re- 
plication. Joinder.  As  the  opinion  of  the  court  turned  on  the 
sufficiency  of  the  plea,  it  is  unnecessary  to  set  forth  the  nature 
of  the  replication. 

£Z.  Z.  Hayner^  for  the  defendant 

.  J.  PiersoTif  for  the  plaintiff. 

Per  Curiam.  A  cause  of  action  in  trespass  is  not  a  debt 
within  the  contemplation  of  the  bankrupt  act,  and  is  not  affected 
by  a  bankrupt  dischai^e.  The  fact  that  a  verdict  had  beea 
rendered  does  not  alter  the  case.  Until  judgment  rendered 
there  is  no  debt  ^hich  is  reached  by  the  discharge.  This  has 
been  repeatedly  held  in  the  English  courts,  and  these  cases 
hwe  been  followed  here.(a)  Yihe^  the  petition  was  presented 
in  this  case  there  was  a  verdict,  but  no  judgment,  and  the  dis- 
cbarge operates  only  upon  debts  which  existed  at  the  time  of 
presenting  the  petition.  ^ 

But  if  the  demand  bad  been  of  a  different  character,  the  de* 
fendant  would  still  be  precluded  from  setting  up  his  discharge. 
We  have  held  that  a  judgment  is  an  extinguishment  of  the  prior 
indebtedness,  and  that  where  it  is  rendered  after  the  time  of 
presenting  the  petition,  it  is  not  affected  by  a  discharge  granted 
in  the  proceeding  commenced  by  such  petition.(6)  We  think 
tlie  plea  is  bad. 

Judgment  for  the  plidntiff 

(a)  8oe  Cnuch  t.  OridUy,  (6  HiU.  S50,)  ahd  oami  dtod. 
(6)  Thomp$on  y.  HewUi,  (6  HiU,  254.) 
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jBNNUiGS  VS.  TtaB  Chekanoo  Coimt* t  Mutval  Insxtrancb 

C<»IPANY. 

The  ni]e  which  preTaOs  opon  sales  of  property,  that  a  wananty  does  not  extend 
to  defects  which  are  known  to  the  purchaser,  does  not  apply  to  warranties  con* 
tained  in  contracts  of  insurance. 

CamdiiwmB  of  inmitwnte  annexed  to  a  fire  policy  and  the  written  application  of  the 
assored  when  refeiTed  to  in  the  policy  a»  fuming  part  of  U,  are  pared  of  the  oon- 
tract,  and  have  the  same  effiict  as  though  writteu  ia  the  body  of  it. 

Statements  in  the  application  where  that  is  made  part  of  the  policy,  of  the  pnrpost 
for  which  the  property  insured  is  to  be  occupied,  and  of  its  situation  as  to  other 
buildings  are  warranties,  and  if  untrue,  the  policy  is  void  though  the  Tariance 
bo  not  materiul  to  the  risk. 

And  parol  evidence  that  the  insured  tndy  informed  the  agent  of  the  insurer  who 
prepared,  the  application  as  to  these  particulars  is  not  admissiblsL 

Where  the  conditions  which  were  made  a  part  of  the  policy  declared  that  all  appli- 
cations for  insurance  must  be  in  writing,  and  must  state  the  relative  situation  oAhe 
property  as  to  other  buildings,  and  the  dittance  from  each  if  leoo  than  ten  rodo,  and 
the  printed  application  was  so  fiUed  up  a«  not  to  shew  the  distance  of  other  build* 
ings  from  the  insured  property,  though  there  was  one  within  tea  rods ;  Atld,  that 
the  insured  could  not  recover. 

fto  where  the  conditions  required  the  application  to  state  for  what  purpose  the  in* 
murtd  proptrUf  was  occupied,  and  in  the  application  it  was  only  called  a  grist 
wtiU,  and  it  was  pmved  that  carpenter's  work  was  accustomed  to  bo  done  in  it; 
with  instruments  and  fixtures  which  were  kept  there ;  held,  that  the  policy  waa 
▼oid. 

Assumpsit  on  a  policy  of  insurance  tried  at  the  Cortland 
eircait,  befora  Mosel^y,  late  C.  Judge,  in  March,  1844.  Thd 
plaintiff  produced  and  proved  a  policy,  dated  June  25th,  1840,  by 
which  the  defendants  insured  the  sum  of  $1334  on  the  plain- 
tiff *8  grist  mill  in  Virgil,  against  loss  or  damage  by  fire,  for  five 
years.  AAer  the  statement  of  the  premium  and  of  the  premises 
insured,  the  policy  proceeded  thus :  "  Reference  being  had  to 
Ibe  application  of  the  said  Harry  Jennings  for  a  more  particular 
description,  and  the  conditions  annexed,  as  forming  a  port  o^ 
this  policy"  dec.  The  paper  annexed  entitled  <<  Conditions  of 
insurance," contained  the  following  clauses:  '<AI1  applications 
for  insurance  must  be  made  in  writing,  according  to  the  printed 
fbims  prepared  by  the  company.    Such  application  shall  con- 
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tain  the  place  where  the  property  is  situated ;  of  what  materials 
it  is  composed ;  its  dimensions,  number  of  chimneys,  fire  places 
and  stoves ;  how  constructed  and  for  what  occupied ;  its  relor 
tive  situation  as  to  other  buildings;  distance  from  each  if 
less  than  ten  rods  ;  for  what  purpose  occupied^  and  whether 
the  property  is  incumbered,  by  what  and  to  what  amount,  and 
if  the  applicant  has  a  less  estate  than  in  fee,  the  nature  of  the 
estate."  "  If  any  person  insuring  any  property  in  tliis  company 
shall  make  any  misrepresentation  or  concealment  in  the  ap- 
plication^ or  if  after  the  insurance  is  effected  the  risk  of  the 
property  shall  be  increased  by  any  means  whatever  within  the 
control  of  the  insured,  or  if  the  building  or  premises  shall  be 
occupied  in  any  way  so  as  to  render  the  risk  more  hazardous 
than  at  the  time  of  insuring,  and  not  specified  in  the  said  appli- 
cation, such  insurance  shall  be  void  and  of  no  effect:"  The 
plaintiff  also  produced  the  application  for  the  insurance  which 
was  a  printed  blank  form,  signed  by  himself  and  by  Jesse  Pome- 
roy  an  agent  of  the  defendants.  Among  other  printed  particu- 
lars contained  in  it  was  the  following:  << Relative  situation  as  to 
other  buildings,  distance  from  each  if  less  than  ten  rods,  and  for 
what  purpose  occupied  and  by  whom."  This  was  filled  up  in 
writing,  as  follows:  "The  mill  is  bounded  by  space  on  all 
sides."         ' 

The  plaintiff  proved  by  his  miller  that  the  mill  was  consumed 
by  fire  in  April,  1841.  On  his  cross-examination  he  testified 
that  he  took  into  the  mill  with  the  plaintiff's  consent,  when  he 
took  charge  as  miller,  before  tiie  insurance  was  effected,  a  small 
hand  turning  lathe,  which  was  kept  in  the  upper  story,  and  a 
work  bench  and  some  carpenter's  tools  which  were  placed  in  a 
lower  room.  He  was  accustomed  to  use  these  implements  for 
doing  small  jobs  and  also  for  the  purpose  of  making  repairs  to 
the  mill.  They  remained  there  until  the  fire,  and  he  had  used 
the  lathe  for  the  purpose  of  turning  a  stick  for  a  churn  on  the 
day  preceding  the  night  on  which  the  fire  broke  out.  The  pre- 
liminary proofs  were  admitted  to  have  been  duly  delivered,  and 
the  value  of  the  mill  was  proved. 

It  appeared  that  the  application  was  filled  up  by  Pomeroy, 
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the  defendants'  agent,  at  the  plaintiff's  house,  two  or  three  miles 
from  the  mill.  The  plaintiff  offered  to  prove  that  he  informed 
Pomeroy  at  the  time  the  application  was  prepared  and  signed  of 
the  fact  that  there  was  a  turnin«r  latiie  and  work  bench  in  the  mill. 
To  this  the  defendants'  counsel  objected,  but  the  court  overruled 
the  objection  and  admitted  the  evidence.  The  defendants' 
counsel  excepted,  and  the  witness  testified  that  such  informiation 
was  given  to  Pomeroy,  and  that  the  plaintiff  ui^ed  him  at  the 
same  time  to  go  and  see  the  mill ;  that  Pomeroy  replied  that  the 
existence  of  the  lathe  and  work  bench  in  the  mill  did  not  in- 
crease the  risk,  and  that  there  was  no  use  of  putting  them  in 
the  application.  The  dcfetidants  moved  for  a  nonsuit,  insisting 
that  the  policy  was  void,  because  the  application  did  not  state 
that  the  mill  was  occupied  for  other  purposes  than  for  a  grist- 
mill, and  that  there  was  in  that  respect  a  concealment  of  mate- 
rial facts  in  the  application.  The  motion  was  denied  and  the 
defendants  excepted. 

The  defendants  proved  that  there  was  a  large  barn  standing 
within  about  six  rods  of  the  site  of  the  mill  at  the  time  the  in- 
surance was  effected,  and  which  remained  there  at  the  time  of 
the  fire. 

The  plaintiff  then  proved,  after  an  objection  to  the  evidenca 
by  the  defendants  which  was  overruled,  that  at  the  time  the 
application  was  filled  up  the  plaintiff  told  Pomeroy  that  there 
was  a  barn  within  five  or  six  rods  of  the  mill,  and  that  Pomeroy 
said  there  was  no  need  of  his  going  to  see  the  mill  or  of  putting 
the  barn  in  the  application.  The  defendants  again  excepted. 
Evidence  was  given  upon  other  points  not  material  to  be 
stated. 

The  defendants  contended  and  desired  the  judge  to  charge 
the  jury  that  the  policy  was  void,  because  the  location  of  the 
bam  was  not  mentioned  in  the  application,  though  within  ten 
rods  of  the  mill,  and  because  the  plaintiff  had  allowed  the  mill 
to  be  occupied  for  other  purposes  than  as  a  grist  mill.  The 
judge  declined  so  to  charge,  but  left  the  case  to  the  jury  upon 
the  eyidenccy  and  the  defendants'  counsel  excepted.    The  jury 
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&und  for  the  plaintiff  the  amount  insured  witli  interest  The 
jdaintiff  now  moves  for  a  new  trial  on  a  bill  of  exc^ions. 

D.  Wriffki,  for  the  defendants. 

B.  D.  Noxon^  for  the  plaintiC 

By  the  Ckmrt^  Jevett,  J.  The  first  question  made  on  the 
argument  was  whether  it  was  competent  for  the  plaintiff  to  prove 

• 

tiiatatthe  time  the  application  was  madejfor  this  policy,  the 
agent  for  the  defendants  was  informed  that  there  was  a  turning 
lathe  and  work  bench  in  the  mill.  On  the  trial -sudi  evidence 
was  admitted,  though  objected  to  in  behalf  of  the  defendants. 
The  ground  of  the  objection  is  that  the  evidence  offered  was  to 
ecmtradict  the  written  contract  between  the  parties,  and  it  is  in* 
sisted  that  parol  evidence  for  such  purpose  could  not  be  admitted. 
On  the  other  hand  it  is  argued,  that  this  is  no  contradiction  of 
the  terms  of  the  contract,  but  only  the  same  thing  in  eSect  as 
though  it  were  proved  that  the  agent  examined  the  mill  and  saw 
the  lathe  and  work  bench,  in  which  case  it  is  contended  that 
although  the  application  fails  correctly  to  represent  for  what  the 
mill  was  occupied,  yet  that  the  warranty  would  not  extend  to 
such  things  which  were  obvious  to  the  senses.  The  contract 
between  the  parties  is  the  policy^  conditions  and  application, 
which  are  in  writing.  (6  Cawen^  676 ;  6  Wendell^  488 ;  1  Pkil. 
m  Ins.  27 ;  13  Wend,  92 ;  c^irmed  on  error,  16  id.  481.)  The 
application  shows  that  the  plaintiff  applied  for  the  insimmce  of 
a  certain  sum  on  his  grist  mill.  One  of  the  conditions,  which 
are  part  of  the  contract,  requires  the  application  to  be  in  writing, 
«nd  among  other  things  to  set  forth  for  wh&t  the  building  was 
then  occupied ;  and  another  is  that  the  insured  in  all  cases  wM 
be  bound  by  the  application. 

The  counsel  for  the  plaintiff  td  sustain  his  proposition,  leferred 
to  several  authorities  relating  to  the  effect  of  a  warranty  of 
soimdness  or  against  defects  made  on  the  sale  of  property.  The 
pioposition  that  a  general  wammty  on  the  sale  of  property,  does 
not  extend  to  defects  which  are  obvious  to  the  senses,  is  un« 
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doQOiedly  correct,  e?ai  wh^i  the  contmct  is  iji  writing,  b 
Sehnyier  v.  Ru9$i  (2  Catnap,  202,)  the  action  was  upon  a  written 
warranty  of  soundness,  and  this  court  held  that  pard  evidence  was 
admissible  to  show  that  at  the  time  of  the  Bale  the  render  informed 
Uie  vendee  of  the  defect  in  question,  and  also  that  it  was  clearly 
visible.  The  court  cited  FiticlCs  Lawy  189;  1  Salk.  211;  to 
which  may  be  added  Long  on  Sales^  2d  ed.  202,  and  the  easeg 
there  cited.  Although  it  may  be  difficult  to  ass^n  a  satiafao- 
tory  reason  fur  a  distinction  in  this  respect  between  a  warranty 
in  a  policy  of  insioance  and  one  upon  a  sale  of  property, 
there  are  yet  many  adjudged  cases  sustaining  the  principles 
that  where  the  policy  on  its  face  is  clear  and  explicit,  no 
porol  evidence  aliunde  can  be  admitted,  to  contradict,  con- 
trol, restrain  or  extend  it  (Vandervoort  v.  The  Columbian 
Insurance  Co.f  2  Caines^  155 ;  Cheriot  v.  Barker ^  2  John. 
346.)  In  Higginson  v.  Dall,  (13  Mass.  R.  96,)  Ch.  J.  Parker, 
in  giving  the  opinion  of  the  court  said,  that  '<  policies,  though 
not  under  seal,  have  nevertheless  ever  been  deemed  instruments 
of  a  solemn  nature  and  subject  to  most  of  the  rules  of  evidence 
which  govern  in  the  ca^  of  specialties.  The  policy  is  itself  con- 
sidered to  be  the  contract  between  the  parties,  and  whatever  pro- 
yosals  are  made  or  conversations  had,  prior  to  the  subscription, 
%bey  are  to  be  considered  as  waived,  if  not  inserted  in  the  policy 
^  contained  in  a  memorandum  annexed  to  it.'' 

Nor  are  words  spoken  by  the  parties  at  the  time  of  signing 
lite  policy  to  be  taken  as  a  part  of  the  contract ;  as  where  the 
anderwriter,  at  the  time  of  signing,  said  he  would  not  be  held 
if  the  vessel  did  not  sail  by  a  certain  day.  The  court  said,  "  The 
declarsticm  of  the  underwriter,  that  unless  the  vessel  ^ould  sail 
by  a  certain  day  he  would  not  be  bound,  should  have  made  a 
•port  of  the  written  contract,  if  he  intended  to  avail  himself  of  it. 
Parol  evidence  is  not  su^ient  to  give  it  efiect"  ( WhUnej^  ▼. 
jBkven,  13  Mass.  R.  172.)  In  Wesion  v.  Ernes,  (1  TawU.  1 15,) 
it  was  decided  that  parol  evidence  of  what  passed  at  the  time  of 
effecting  an  insurance  was  not  admissible  to  restrain  the  effect  of  a 
policy.  In  Athm'ton  v.  Browny[}.^  Mass.  R.  162,) wbere  property 
was  insured  *'  on  board  the  Spanish  brig  New  Constitution,"  the 
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vessel  was  captured  and  with  her  cargo  was  condemned  as 
American  property ;  it  was  held  that  the  description  in  the  policy 
amounted  to  a  warranty  that  the  vessel  was  Spanish,  and  t}mt  it 
was  not  competent  for  the  assured  to  show  that  the  underwriters 
were  informed,  at  the  time  of  their  subscription,  that  she  was  in 
truth  an  American  vessel,  and  was  to  be  ostensibly  Spanish  for 
the  purpose  of  avoiding  capture  by  the  enemy.  "  Parol  evidence 
of  what  was  within  the  knowledge  of  the  underwriters  was  not 
admissible."  In  Parks  v.  General  Lit  Insurance  Co.j  (6  Pick. 
34j)  the  court  said :  "  Generally,  no  doubt,  the  terms  of  the  policy 
are  to  be  taken  as  the  evidence  of  the  contract ;  and  if  they  are 
explicit,  all  proposals  made,  or  conversations  had,  before  the 
subscription,  inconsistent  therewith,  are  to  be  considered  as 
waived,  according  to  a  well  known  rule  of  construction  of  writ- 
ten contracts."  In  Wiggin  v.  Boardmati,  (14  Mass.  R.  12,) 
Parker,  Ch.  J.  said,  that  *'no  instance  can  be  found,  where  the 
knowledge  of  the  underwriter  that  a  deviation  was  intended,  has 
been  set  up  in  excuse  for  such  deviation,  or  to  avoid  the  effects 
of  it.  Such  a  fact  could  only  be  proved  by  evidence  extrinsic 
to  the  policy,  and  in  fact  contradictory  to  the  terms  of  it :  so 
that  by  the  rules  of  evidence,  which  are  said  to  apply  as  strictly 
to  these  contracts  as  to  deeds,  no  such  fact  could  be  inquired 
into.  If  the  insured  means  to  protect  himself  in  any  adventure, 
which  does  not  fall  within  the  usual  province  of  a  policy,  or 
within  the  known  usage  of  the  voyage  he  insures,  he  should 
insist  upon  a  stipulation  which  will  accommodate  his  views ; 
and  not  trust  to  evidence  which  the  law  will  not  allow  to  vary 
the  bargain,  which  is  proved  by  thenvriting." 

In  Flmn  v.  Tobin,  (1  Mood.  ^  Malk.  367,)  Lord  Tenterden, 
Ch.  J.  said  that  "  the  contract  between  the  parties  is  the  policy, 
which  is  in  writing,  and  cannot  be  varied  by  parol.  No  defence 
therefore  which  turns  dn  showing  that  the  contract  was  different 
from  that  contained  in  the  policy,  can  be  admitted :  and  this  is 
the  effect  of  any  defence  turning  on  the  mere  fact  of  misrepre- 
sentation without  fraud." 

One  essential  difference  between  a  representation  and  a  war* 
ranty  is,  that  the  former  is  of  some  matter  out  of  and  collateFal 
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to  diecdntract  and  makiug  no  part  <^it,  while  the  latter  is  cf 
some  matter  appearing  on  its  face.  Evidence  of  a  representation 
is  never  reoeived  to  eacplain  the  intention  of  the  parties  to  the 
contract,  but  merely  for  the  purpose  of  establishing  a  fraud. 
(  Vmndervoart  v.  Smiihj  alrtady  referred  to.)  In  DeBahn  v. 
SarOey,  (1  T.  R.  343,)  Lord  Mansfield,  Ch.  X  said,  <' There  is  ^ 

a  material  distinction  between  a  warranty  and  a  representation. 
A  representation  may  be  equitably  and  substantially  answered; 
but  a  warranty  must  be  strictly  complied  with."    ^*  A  warranty  f 

in  a  policy  of  insurance  is  a  condition  or  a  contingency,  and 
valess  that  be  performed  there  is  no  contract.  It  is  perfectly 
inmiaterial  for  what  purpose  a  warranty  is  introduced ;  but  be- 
ing inserted,  the  contract  does  not  exist  unless  it  be  literally 
complied  with."  Ashhurst,  J.  said,  ^'  The  very  meaning  of  a  war* 
xahty  is  to  preclude  all  questions  whether  it  has  been  substan* 
tially  complied  widi :  it  must  be  literally  so."  See  also  The  Pat' 
mer^  Ins.  and  L6m%  Co.  v.  Snyder^  (16  Wend.  481.)  And  it  is  a  ^ 
noatter  of  no  moment  whether  the  warranty  is  material  or  not  as 
Kgaids  the  risk;  it  must  be  complied  with  before  the  assured 
can  sustain  an  action  against  the  underwriters.  ( Th»  Jefferson^ 
Jks.  Co.  V.  Coihealy  7  Wend.  72.) 

A  feiso  warranty  will  vitiate  the  policy  though  the  loss  hap- 
pens in  a  mode  not  affected  by  the  falsity.  (  Woolmer  v.  Mmt" 
many  I  W.  Black.  427;  3  Burr.  1419.)  Not  so  as  to  a 
sepresentation.  To  avoid  the  policy  it  must  be  false  or  mistaken 
in  a  matter  material  to  the  risk ;  and  that  is  a  question  for  the 
jury.  {The  Farmers^ Ins.  and  Loan  Co.  v.  Snyder,  16  Wend. 
481,  tit  error.)  '^The  rule  that  the  express  provisions  of  the 
policy  cannot  be  varied  by  proof  of  any  representation  is  appl!« 
cable  to  fire  pdieies  as  well  as  marine  ones."  {N.  Y.  Oas 
Light  Co.  V.  Meehanie^  Pire  htsuranee  Co.,  2  HalTs  Rep. 
108 ;  1  Pkillips  <m  hisurance,  284.)  ^'  And  a  condition  in  a 
nre,  no  less  than  a  marine  policy,  not  complied  with,  defeats  the 
policy,  whether  it  be  material  to  the  risk  or  not,  and  whether 
the  non-compliance  be  with  or  without  the  act  or  privity  of  the 
aBSured."    (1  PhiUips  on  Insurance,  410,  ch.  9, }  10;  Duncan 

v«L.n.*  11 
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T.  Sun  Fire  Ins.  Co.^  6  Wend.  4^8 ;  Fowler  v.  JEina  Ins.  Ca^ 
T  id.  270.) 

The  question  then  recurs,  do  the  application  and  conditioui 
annexed  to  the  policy  in  this  case  make  part  of  it  7  for  if  not, 
then  without  doubt  the  plaintiff  under  the  evidence  was  clearly 
entitled  to  recover.  If  the  application  is  to  be  regarded  merely 
as  a  representation,  there  is  no  evidence  that  it  was  either  false 
or  inaccurate  in  a  matter  material  to  the  risk. 

I  take  it  to  be  an  admitted  principle  in  the  law  of  insurance 
as  well  as  in  the  law  operating  upon  other  contracts,  that  sepa* 
rate  papers  may,  by  express  stipulation,  be  made  port  of  the 
contracts.  (13  Wend.  92.)  The  policy  in  question  recites 
that  Harvey  Jennings  (the  plaintiff)  was  a  member  of  the 
Chenango  Mutual  Insurance  Company,  and  bound  and  obliged 
himself,  <fcc.  and  also  secured  the  company  the  sum  of  $200,10, 
the  amount  of  the  deposite  or  premium  for  insuring  the  sum  ot 
$1334  unto  him  on  the  following  property,  viz.  $1334  on  his 
grist  mill.  Reference  being  had  to  the  application  of  satd 
Harvey  Jennings  for  a  more  partictdar  description^  and  the 
conditions  annexed^  as  forming ^a  part  of  this  policy.  This 
stipulation,  it  seems  to  me,  makes  the  conditions  annexed  to  it 
and  the  application  as  much  a  part  of  the  policy  as  if  they  had 
been  written  on  its  face ;  and  such  facts  therefore  as  are  stated  in 
the  application  must  be  regarded  as  having  all  the  effect  which  an 
express  warranty  inserted  in  the  body  of  the  policy  would  have. 

If  I  am  not  mistaken  in  this,  I  think  it  would  be  difficult  for 
any  one  to  see  any  legal  reason  why  the  principle  that  the  non- 
compliance with  an  express  warranty  on  the  part  of  the  assured 
avoids  the  policy  should  not  be  applied  in  all  its  strictness  in 
this  case.  The  warranty  then  not  having  been  strictly  complied 
with,  there  is  no  contract.  One  of  the  conditions  is  that  the  ap- 
plication shall  state  where  the  property  is  situated  and /or  whc^ 
occupied  ;  its  relative  situation  as  to  other  buildings  ;  distance 
from  eachf  if  less  than  ten  rods;  for  what  purpose  occupied^ 
&c.  Another  condition  is,  that  such  applications  may  be  made 
either  by  the  applicant  or  by  a  surveyor ;  and  that  in  all  cases  ths- 
insured  will  be  bound  by  the  application.    A  still  further  condi 
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tion  declares  that  if  any  person  insuring  any  property  in  this  com^ 
pany  shall  make  any  misrepresentation  or  concealment  in  the  ap- 
plication }  or  if  after  the  insurance  is  effected  the  risk  of  the  prop- 
erty shall  he  increased,  &c.  such  insurance  shall  be  void  and 
of  no  effect  The  application  represents  the  building  insured 
as  a  '^  grist  mUT  without  any  other  designation  of  the  purpose 
for  which  it  is  occupied ;  and  its  relative  situation  as  to  other 
buildings  is  thus  stated :  <^  This  mill  is  bounded  by  space  on 
all  sides." 

I  do  not  think  the  representation  as  to  the  purpose  for  which 
the  mill  was  occupied  is  &lsified  by  the  fact  that  a  work  bench 
and  tools  were  kept  in  the  mill  for  the  purpose  of  keeping 
it  in  repair.  I  have  no  doubt  but  that  the  plaintiff  might, 
without  incurring  the  danger  of  forfeiting  his  policy,  place  in 
the  mill  suitable  materials  and  tools  to  make  and  keep  up 
the  ordinary  repairs  of  the  building.  {Dobson  v.  Sotheby^ 
1  Mood.  ^  Malk.  90.)  But  here  other  mechanical  opera- 
tions were  carried  on  by  the  turning  latlie  and  work  bench 
than  to  repair  the  mill. 

As  it  respects  the  location  of  the  mill  in  reference  to  other 
buildings,  the  application  contained  a  clear  misrepresentation, 
which  I  think  renders  the  policy  void  upon  the  well  settled 
principles  to  which  I  have  adverted.  At  the  same  time  it  can- 
not be  denied  but  that  their  application  to  this  case  operate.s 
with  great  severity  upon  the  plaintiff,  and  is  well  calculated  to 
lead  to  a  serious  doubt,  whether  the  intentions  of  the  parties 
and  the  interests  of  justice  were  duly  regarded  in  the  establish- 
ment of  the  rule  that  matters  of  mere  description  should,  in  this 
class  of  contracts,  be  considered  an  express  warranty,  without 
regard  to  their  materiality  in  respect  to  the  risk.  Here  the  mis- 
take is  proved  to  have  been  the  consequence  either  of  the  igno- 
rance, carelessness  or  bad  faith  of  the  agent  of  the  defendants. 
He  filled  up  a  printed  blank  application  furnished  by  the  de- 
fendants to  be  subscribed  by  the  plaintiff,  who  probably  neither 
bad  or  pretended  to  Ifttve  any  information  or  knowledge  of 
what  such  paper  ought  to  contain  in  order  to  render  the  prlicy 
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arailable,  but  relied  in  tb^  req^ect  iioplicitl  j  upon  tk»  agutt 
9eiU  aut  by  the  defeodanlsk 

HaviDg,  bowevi^ry  come  tp  the  cooeliusioii  tb^t  the  \biw  of  the 
case  is  as  ^bove  stated,  I  am  bound  to  say  Ih^t  the  decisioo  of 
the  learned  circuit  judge  was  erroneoufiy  and  that  a  ww  trial 
must  be  had  upou  that  point.  It  i»  unneeemiry  th^iefoie  to 
ezamiDjB  the  other  points  in  the  ^ase.  The  coats  must  abide 
the  event 


New  trial  gtMJted. 


Beach  m.  Ghat. 


Ai^  9fi\kn  for  uoe  and  oeeupaiion  wall  nH  lit  wbert  th^  df  fendftol  baa  Dtttim 
fUd  nor  held  the  piemiaea  daring  tha  time  for  which  t)ie  zocoverj  ia  aooght 

Accordinfrly  where  the  plaihtitf  demised  to  the  defendant  for  a  term  certain  picm- 
iaoi  which  the  lattw  abandoned  after  occnpyini^  for  a  time,  and  the  plaintiff  gaye 
Ibe  defendant  notioa  that  be  ihoold  let  them  fttr  the  beat  terms  be  could  get  and 
hold  him  rosponflible  for  an  j  deficiency,  and  then  Icsted  to  anotiiar  who  occapied 
for  the  residue  of  the  term,  bnt  became  bankrupt  and  failed  to  pay ;  AsU,  that 
KM  and  occupation  would  not  lie  a^nst  the  defendant  for  the  time  durin|r  which 
such  other  person  occupied* 

Tbi8  cause  originated  in  the .  marine  court  of  the  city  of 
New-York,  where  Qeach  sued  Gi^y  in  assumpsit  for  use  and 
occupation  and  ^covered  $100.  The  judgment  was  rerarsed 
by  the  superior  court,  and  the  plaintiff  brings  error  to  this  court 
The  other  facts  are  sufficiently  stated  in  the  opinion  of  the  oouit 

€7.  Nagle^  for  the  plaintiff  in  erior. 

E.  C.  Groy^  de&odant|  in  peespn. 

By  the  Court,  BGAnD8i,BT|  J.  By  the  declairation  the  plain* 
tiff  claimed  £>r  the  use  of  4ie.  premises  from  the  fijst  day  ef 
August,  1842,  to  the  first  d^y  of  May  easuing*  The  defendsni 
was  in  possession  previous  tp  ^e  first  of  Ai^st,  and  remained 
in  possession  until  the  middle  of  the  succeeding  October ;  and 
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upon  the  eyidence  tUe  justice  was  authorized  to  find  an  agree- 
ment  by  the  defendant  with  the  plaintiff,  to  continue  in  posses- 
sion and  pay  rent  to  him  until  the  first  of  May,  1843.  (1  R.  & 
744, }  1.)  Bnt  the  defendant  abandoned  the  premises  in  October^ 
t842,and  in  the  following  month  the  plaintiff  demised  theiiame 
to  one  Penniman,  who  accordingly 'entered  and  held  possisssion 
until  the  next  May.  After  the  premises  had  been  abandoned 
by  the  defendant,  and  before  the  lease  fo  Penniman,  the  plain- 
tiff gare  notice  to  the  defendant,  that  aa  he  had  abandoned  pod- 
session  the  premises  Would  be  leased  by  the  plaintiff  on  the  best 
terms  which  could  he  procured,  holding  the  defendant,  howeyef) 
liable  for  any  deficiency  which  might  exist*  No  evidence  was 
given  to  show  that  the  defendant  at  any  time  assented  to  what  the 
plaintiff  gave  notice  he  should  do,  or  to  this  demise  to  Penniman. 

tt  is  virtually  conceded  and  cannot  be  questioned,  that  the 
justice,  in  the  amount  for  which  he  gave  judgment,  included  a 
compensation  for  the  use  of  the  premises  during  the  time  they 
were  so  occupied  by  Penniman,  and  the  question  is  whether 
^at  could  be  recovered  in  this  form  of  action. 

The  *  statute  of  this  state  authorizing  an  action  for  use  and 
occupation  is  certainly  not  more  exte'n^ve  than  that  of  England 
on  the  same  subject.  Under  the  latter  the  plaintiff  can  recover 
in  (his  form  of  action,  for  such  time  only  as  the  defendant  actu- 
ally occupied  the  premises,  or  keld,  that  is,  legally  possessed 
them.  (  Wood  v.  Wilcot,  1  Denio^  37.)  In  the  present  case, 
after  the  plaintiff,  in  November,  demised  to  Penniman,  who  en- 
tered and  held  as  tenant  to  the  plaintiff,  the  defendant  ceased  to 
be  in  possession.  Penniman  neither  entered  or  held  under  the 
defendant,  and  was  upon  no  principle  his  tenant.  During  this 
time  the  defendant  was  not,  in  any  sense,  in  the  occupation  of 
the  premises,  and  therefore  was  not  responsible  in  this  totm  of 
action,  even  though  it  should  be  held  that  he  would  be  if  the 
action  were  on  an  agreement  to  pay  rent  until  the  first  of  May, 
if  one  existed.  The  justice  erred  in  allowing  fbr  the  use  of  the 
premises  from  Novemb^  to  May,  and  the  judgment  of  the  siipe* 
rior  court  should  be  affirmed. 

J^ndgment  affirmed. 
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Abbott  vs.  Yost. 

A  Bclwol  district  collector  having  a  legidar  tax  list  md  wanvnt  fat  a  district  tax, 
can  justify  wbeo  sued  for  taking  the  property  of  a  perwn  taxed,  cpon  the  principlt 
of  the  case  of  Savaeeol  y.  Bougkton,  (5  Wend,  170,)  though  the  district  meeting  at 
which  the  tax  was  voted  was  illegal. 

Error  to  Seneca  C.  P.  Abbott  sued  Tost  before  a  justice 
of  the  peace,  and  declared  in  trespass  for  taking  his  goods.  On 
the  trial  it  appeared  that  the  defendant  was  the  collector  of 
school  district  No.  6  in  the  town  of  Fayette,  Seneca  county,  and 
took  the  goods  by  virtue  of  a  warrant  and  tax  list  made  by  the 
trustees  of  the  district  for  a  tax  to  build  a  school  house — the 
jdaintiff  being  one  of  the  inhabitants  of  the  district,  and  being 
taxed  in  the  sum  of  $17,07.  The  warrant  and  tax  list  were 
regular  on  their  face :  but  the  plaintiff  claimed  to  recover  on  the 
ground  that  the  district  meeting  at  which  the  tax  was  voted  was 
not  a  l^al  meeting,  and  consequently  that  the  trustees  had  no 
jurisdiction  to  issue  the  warrant.  The  justice  gave  judgment 
for  the  plaintiff,  which,  on  certiorari^  the  C.  P.  reversed.  The 
plaintiff  now  brings  error. 

E.  Poote  Jr^  for  the  plaintiff  in  error. 
A.  Bascomj  for  the  defendant  in  error* 

By  the  Court,  Bronson,  Ch.  J,  Process  regular  upon  its 
face,  and  apparently  within  the  jurisdiction  of  the  court  or  offi- 
cer issuing  it,  is  a  complete  justification  to  the  ministerial  officer 
by  whon^  it  is  executed;  and  that  is  so,  although  it  may  be 
shown  that  in  point  of  fact  the  court  or  officer  issuing  the  pro- 
cess had  no  jurisdiction.  When  the  defect  of  jurisdiction  ap- 
pears upon  the  face  of  the  process,  there  the  ministerial  officer 
acts  at  his  peril ;  but  it  is  not  so  where  the  defect  is  latent,  and 
has  to  be  made  out  by  extrinsic  evidence.  In  Savacool  V. 
Boughton,  (5  We7id.  170,)  it  appeared  that  in  point  of  fact  the 
justice  who  rendered  the  judgment  against  the  plaintiff  had  no 
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jurisdiction ;  but  as  it  was  a  case  where  he  might  have  acquired 
jurisdiction,  and  the  want  of  it  did  not  appear  upon  the  execu- 
tion under  which  the  constable  acted,  the  process  was  held  to 
be  a  complete  justification. 

The  erroneous  decision  of  the  justice  has  been  properly  cor* 
rected  by  the  common  pleas. 

Judgment  affirmed.     - 


Broadwell  vs,  Getman. 


A  parol  agreement  which  is  not  wholly  to  he  performed  within  one  year  is  Toidt 
tboagh  some  of  the  stipulations  are  to  be  executed  within  the  year. 

And  it  is  void  although  one  of  the  parties  is  to  perform  every  thing  on  his  part  within, 
the  year,  if  a  longer  time  than  a  year  is  stipulated  for  the  performance  by  the  other. 
SembUt  per  Dkardblev,  J. 

The  defendant  in  January  agreed  by  parol  to  clear  a  piece  of  wood  land  for  the 
plaintiff  and  partly  to  fence  one  end  of  it,  which  the  plaintiff  was  to  complete,  the 
whaU  to  be  done  in  one  year  from  the  ensuing  epring^  when  the  defendant  was  to 
put  in  a  crop  which,  with  the  wood  and  timber,  oxcept  that  used  for  the  fences* 
he  was  to  have  for  his  compensa|ion.  In  an  action  against  the  defendant  for  non- 
performance, held  that  the  contract  was  within  the  statute  and  was  void 

Error  to  the  Oneida  common  pleas.  Getman  sued  Broad- 
well  before  a  justice  of  the  peace,  and  upon  a  trial  by  jury  re- 
covered $25  besides  costs,  and  this  judgment  was  affirnied  by 
the  C.,P.  upon  certiorari.  The  plaintiff's  claim  was  principally 
for  damages  for  the  non-performance  of  a  contract  respecting  the 
clearing  of  land.  This  contract  was  entered  into  on  the  first 
day  of  January,  1841,  and  was  reduced  to  writing  at  the  request 
of  the  parties  and  agreed  to  by  them,  but  was  not  signed.  By 
its  terms  the  defendant  agreed  to  clear  off  a  piece  of  wood  land 
belonging  to  the  plaintiff,  and  make  a  fence  two  logs  high  on 
one  end  of  it,  which  fence  the  plaintiff  was  to  complete.  The 
job  was  to  be  done  by  the  spring  of  1842,  in  season  to  put  in  a 
spring  crop  that  year ;  and  the  defehdant  was  to  have  for  his 
compensation  all  the  wood  and  timber  growing  on  the  premises, 
except  what  should  be  necessary  for  the  fence,  and  also  the  first 
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ciop,  wfaich  he  w<i8  to  put  in  in  the  $pnDg  of  1849.  Both  pai^ 
fies  gave  evidence  upon  the  queetion  whether  the  defendant  had 
fully  cleared  off  the  land  and  as  to  the  amount  neceesary  to 
complete  it.  Before  the  cause  was  submitted  to  the  jury,  the 
defendant's  counsel  requested  the  justice  to  charge,  th^t  if  a  longer 
time  was  given  by  the  contract  to  c(»npleke  the  work  than  one 
year  from  the  time  of  making  thereof  it  was  void ;  but  he  re- 
fused so  to  charge. 

W.  McCallf  for  the  plaintiff  in  error,  cited  Lockwood  v. 
Barnes,  (3  HiU,  128 ;)  Ltmer  v.  WirUeray  (7  Cowen,  263 ;)  Shute 
v.  Dorr,  (5  Wend.  204;)  Drtmmmd  v.  BurreU,{\i  id.  307.) 

C.  Tracy,  for  the  defendant  in  error,  cited  8  R*  S>  136,  §  2 ; 

Artcher  v.  Zeh,  (5  Mil,  200 ;)  Russell  v.  Slade,  (12  Cmn.  R. 

455;)  Moore  v.  Fox,  (10  John.  244;)  McLees  v.  flbfc,  (10 

Wend.  426 ;)  -Waror  v.  Pyne,  (2  Carr.  ^  Pay.  91 ;)  Beeston 

V.  Co%er,  (4  Bing.  309 ;)  £en/  v.  Kent,  (18  Pidt.  569.) 

By  the  Court,  Beardslet,  J.  The  special  agreement  be- 
tween these  parties  was  to  endure  for  nearly  two  years.  It  was 
inade  on  the  first  of  January,  1841,  and  although  the  clearing 
was  to  be  done  by  a  year  from  the  next  spring,  the  defendant 
was  to  have  the  use  of  the  lai^d  for  a  crop  to  be  put  in  by  him 
al  that  tin^. 

By  the  statute  every  agreement  which  by  its  terms  is  not  to 
he  performed  within  one  year  from  the  making  thereof,  is  d^ 
claied  to  be  void,  unless  in  writing  and  subscribed  by  the  party 
to  he  chained  therewith.  (2  A  S.  136, }  2,  sub.  1.)  j&gree* 
ments  which  may  be  completed  within  one  year  are  not  within 
the  statute :  it  extends  tp  such  only  as  by  their  express  terms 
are  not  to  be,  and  cannot  be  carried  into  full  and  complete  exe> 
ontion  until  aAer  the  expiration  of  that  period  of  time.  {Fenton 
T.  Emblers,  3  Bwr.  1278 ;  Boydett  r  Drummond,  11  East, 
148 ;  BracegirdU  ▼.  Heald,  1  Bam.  ^  Aid.  723 ;  CSUt.  on 
Cont  67;  1  Smith's  Leading  Cases  and  Notes,  PhiL  ed.  14:i; 
hoekwood  r.  BarmSy  3  HUl,  128 ;  Russell  ▼.  Slade,  12  Conn. 
A  466.) 
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The  word  '' agreement,"  as  used  in  this  section,  signifies 
^Va  mutual  coutract  on  consideration  between  two  or  room 
peiBons,"  and  es  vi  t&rmini,  includes  the  several  parties  to  the 
oontiBct  and  their  respective  stipulations :  every  thing,  indeed, 
which  is  to  be  done  on  both  sides.  (  Wain  v.  WarUerSj  5  East^ 
10;  Sears  v.  Brinks  3  John*  210;  Sherhume  v.  Shaw^  1 
N.  Hamp.  R.  167;  Champion  v.  Plummer^  (i  New  R.  252;) 
8  Siark.  Ev.  482,  PhiL  ed.  of  1842.)  In  this  case  there  Urere 
mutual  stipulations  between  the  parties :  the  defendant  was  to 
clear  the  land  and  in  part  make  a  fence  at  one  end  of  the  lot. 
This  fence  was  to  be  completed  by  the  plaintiff;  and  he  stipulated 
that  the  defendant  should  have  all  the  timber  cut  on  the  land 
except  what  might  be  required  for  the  fence,  and  also  the 
use  of  the  land  for  a  summer  crop  in  1842.  As  this  agreement 
was  made  in  January,  1841,  and  conld  not  be  completely  exe* 
cuted  until  the  close  of  the  season  of  1842,  it  was  within  the 
statute,  and  not  being  in  writing  and  signed,  was  void.  Upon 
this  point  it  would  seem  difficult  to  raise  a  doubt  upon  the  terms 
of  the  statute.  An  agreement  is  an  entire  thing,  and  where 
that  cannot  be  completely  executed,  on  both  aidess,  until  moiB 
than  a  year  has  elapsed,  the  case  falls  within  the  express  words 
of  the  enactment  It  is  also  within  its  spirit,  for  '^  the  mis- 
chief meant  to  be  prevented  by  the  statute,  was  the  leaving  to 
memory  the  terms  of  a  contract  for  longer  time  than  a  year. 
The  persons  might  die  who  were  to  prove  it ;  or  they  might 
lose  their  fiiithful  recollection  of  the  terms  of  it"  [Bailey^  J, 
11  Eaei,  159 ;  1  Ld.  Raym.  316.) 

The  general  principle  is  firmly  settled  that  although  the 
l^^ieement  requires  a  part  performance  within  a  year,  and  is  so 
fiur  iaithAiIIy  executed,  still  it  is  void,  unless  reduced  to  writingi 
if  other  stipulations  remain  to  be  executed  aAer  the  close  of  the 
year.  {Lockwood  v.  Bamee^  supra.)  But  notwithstanding  the 
apparent  universality  and  soundness  of  this  position,  it  is  laid 
down  by  some  elementory  writers  that  the  statute  does  not  f>x* 
Mid  tc  contracts,  ^  where  all  that  is  to  be  done  by  tme  of  ih* 
parties  is  to  be  d<»ie  within  a  year."  *(2  LeigKs  N.  P.  1045  j 
Chit,  an  Coni.  69 ;  Long  on  Sales^  56.)    This  distinction  had 
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been  suggested  in  Boydell  v.  Drummond  and  Braccgirdle  v 
Healdj  (supra,)  and  was  finally  acted  upon  in  the  case  of  Don* 
ellan  v.  Read,  (3  Bam,  ^  AdoL  899,)  which  was  decided  in 
1832.  In  the  last  case,  Littledale,  J.  who  delivered  the  opinion 
of  the  court  said,  "as  to  the  contract  not  being  to  be  performed 
within  a  year,  we  think  that  cw  the  contract  was  entirely  exe- 
cuted on  one  side  within  a  year,  and  as  it  was  the  intention  of 
the  parties,  founded  on  a  reasonable  expectation,  that  it  should 
be  so,  the  statute  of  frauds  does  not  extend  to  such  a  case.  In 
case  of  a  parol  sale  of  goods,  it  often  happens  that  they  are  no^. 
to  be  paid  for  in  full  till  after  the  expiration  of  a  longer  period 
of  time  than  a  year;  and  surely  the  law  would  not  sanction  a 
defence  on  that  ground,  when  the  buyer  had  had  the  full  bene-* 
fit  of  the  goods  on  his  part."  (See  also  Holhrook  v.  Armstrongs 
1  Fairf.  R,  31.)  The  principle  afiirmed  in  these  cases  has  no 
application  to  the  present  case;  for  here  the  party  seeking  to 
enforce  the  contract  was  not  to  perform  all  its  stipulations,  on 
his  part,  within  the  year :  he  was  to  permit  the  defendant  to 
occupy  and  use  the  Wnd  through  the  season  of  1842,  which 
time  did  not  commence  until  more  than  a  year  after  the  contract 
had  been  entered  into.  But  I  would  not  be  understood  as 
yielding  my  assent  to  the  principle  stated.  It  seems  to  me  in 
plain  violation  of  the  statute.  Every  verbal  contract  which  is 
not  to  be  performed  within  a  year  from  the  making  thereof,  is 
declared  ta  be  void.  Although  the  terms  of  the  agreement  may 
reqiu're  full  performance  on  one  side  within  a  year,  I  do  not  see 
how  this  can  exclude  it  from  the  statute,  the  other  side  being 
incapable  of  execution  until  after  the  year  has  elapsed.  The 
agreement  is  entire,  and  if  it  cannot  be  executed  fully,  on  both 
Bides,  within  the  year,  I  think  it  is  void.  What  difference  does 
it  make  that  one  party  can,  while  the  other  cannot,  complete 
the  contract  within  a  year?  Such  an  agreement  is  not,  in 
terms,  excepted  from  the  statute,  and  the  reason  for  the  enact- 
ment applies  to  it  with  full  force.  But  it  is  unnecessary  to  pur- 
sue this  subject;  and  I  dismiss  it  with  the  remark  that  allt.'ough 
whore  one  party  has  fully  performed  on  his  part  within  the 
year,  the  agreement  may  notwithst^jiding  be  void,  still  he  ia 
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not  remediless,  for  he  may  maintain  a  general  indebitatus  as- 
sumpsit  against  the  party  who  refuses  to  proceed  further  under 
the  contract,  and  thus  recover  a  compensation  for  what  has 
been,  advanced  and  received  upon  it.  {Lockwood  v.  Barnes^ 
Holbrook  v.  Armstrongs  supra;  see  also  Smith's  Leading 
Cases,  £w  referred  to  above  ;  Mavor  v.  Pyne^  2  Car.  ^  Payne^ 
91,  and  3  Bing.  285.) 

The  contract  was  void  and  the  plaintiff  should  not  have  re- 
covered, OS  he  did^  for  its  violation. 

Judgment  reversed.  * . 


Buel  vs.  Bouohton. 


Assumpsit  for  money  had  and  received  is  an  equitable  action,  and  generally  raisei 
the  question  to  which  party  ex  ttquo  et  bono  the  money  belongs. 

Accordingly,  where  the  plaintiff  gave  a  note  for  a  demand  bearing  interest,  but 
which  through  mistake  was  not  made  payable  iDith  interest  to  A.,  who  transferred 
U  to  B.,  who  transferred  it  to  the  defendant,  and  upon  each  transfer  it  was  sup- 
posed by  the  parties  to  he  on  interest  and  was  rec^ved  and  accounted  for  accord- 
ingly ;  and  when  it  became  payable  the  plaintiff  also  supposing  it  to  be  on  interest 
paid  the  amount  with  interest  thereon ;  held,  iii  assumpsit  for  money  had  and 
received  brought  to  recover  it  back,  that  the  plaintiff  could  not  recover. 

Error  to  the  Onondaga  C.  P.  Buel  sued  Boughton  for 
money  had  and  received  to  his  use;  and  the  case  was  sub- 
stantially as  follows:  One  Charlotte  Smith  held  a  bond 
against  the  plaintiff  for  $2650,  payable  in  six  equal  annual  in- 
stalments, with  annual  interest  from  April  1st,  1843.  James 
H.  Fuller,  in  right  of  his  wife,  owned  and  had  an  interest 
in  the  bond  to  the  amount  of  $498,10.  On  the  first  day  of 
April,  1843,  the  plaintiff  gave  James  U.  Fuller  his  negotiable 
promissory  note  for  said  sum  of  $498,10,  having  more  than  two 
years  lo  run.  The  plaintiff  agreed  to  make  the  note  payable 
with  interest ;  but  interest  was  left  out  of  the  note  by  mistake 
in  drawing  it.  On  the  day  of  tlie  date  of  the  note  Char* 
'otte  Smith   indorsed  and  receipted  the  amount  of  the  note 
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or  the  bond.  On  the  day  the  note  was  given,  James  H.  Pul- 
ler transferred  it  to  Almerin  Fuller,  who  indor^d  tho  amount 
of  the  note  on  a  bond  which  he  held  against  James,  which  bond 
was  on  interest.  This  was  done  on  the  supposition  that  the 
note  was  also  on  interest.  About  twenty  days  afterwards  Al- 
merin Fuller  transferred  the  note  to  the  defendant,  who  indorsed 
the  amount  of  the  note,  and  of  the  interest  which  was  supposed 
to  have  then  accrued  upon  it,  on  a  bond  which  he  held  against 
Almerin  Fuller,  which  bond  was  on  interest.  On  the  23d  of 
May,  1845,  the  plaintiff  paid  the  note  to  the  defendant,  and  by 
mistake,  supposing  the  note  to  have  been  written  with  interest, 
paid  the  defendant  $71,20  for  interest  on  the  note,  and  took  it 
up.  The  plaintiff  brought  this  suit  to  recover  back  the  sum  so 
paid  by  mistake  for  interest.  The  defendant  set  up  the  other 
facts  which  have  been  mentioned  as  an  answer  to  the  action ; 
and  the  court  decided  in  his  favor.  A  verdict  and  judgment  » 
having  passed  for  the  defendant,  the  plaintiff  now  brings  error 
•n  a  bill  of  exceptions. 

G.  W.  NoTOTiy  for  the  plaintiff  In  error,  cited  13  Wend.  468 ; 
1  Doug.  188 ;  5  Wend.  307 ;  19  id.  557 ;  7  Mas3.  479 ;  Cilitl. 
m  BUh,  273,  ed.  o/'39 ;  2  HiU,  188. 

Noxon,  Leavenworth  ^  Comstock^  for  the  defendant  in  enor, 
cited  13  Wend.  488. 

By  the  Courts  Bronson,  Ch.  J.  This  is  a  remarkable  ca^ 
The  plaintiff  first  omitted,  by  mistake,  to  make  the  note  pa}^ 
ble  with  interest,  as  he  should  have  done ;  and  then,  by  another 
mistake,  he  corrected  the  first  error  by  paying  interest,  whefr 
the  note  itself  hnposed  no  such  obligation.  And  thus  by  two 
blunders  the  parties  have  come  out  right  at  last  Or  at  kast^ 
the  plaintiff  has  paid  no  more  than  he  ot^ht  to  pay ;  and  them 
would  be  no  ground  for  an  action  to  recover  back^the  Hh>ney 
paid  for  interest,  if  the  payment  had  been  made  to  Janies  IL 
Fuller,  the  payee  of  the  note,  against  whom  the  first  mistake 
wtts  made.    One  party  would  in  that  case  have  paid,  and  Am 
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ntfier  lecehred  just  what  in  justice  and  faonesty  ought  to  be  pud 
and  roeeived. 

But  the  payment  was  not  made  to  James  H.  Fuller;  and  this 
leads  me  to  notice  that  not  only  the  plaindff  and  James  H.  Ful- 
lor  acted  from  'jeginnin^  to  end  usd«r  the  mistaken  suppositioia 
that  the  note  was  made  payable,  a&  it  should  hare  been,  with 
interest ;  but  tho  note  was  twice  transferred,  and  both  Almerln 
Fuller  and  the  defendant  took  it  under  the  same  mistake  of  sup- 
posing it  carried  interest  Now  as  against  the  plaintiff,  James  EL 
Fuller  had  an  equitable  claim  to  have  the  mistake  eorrected,  so 
as  to  give  him  interest  on  the  d^bL  Then  Almerin,  having  takea 
and  paid  James  for  the  note  as  though  it  were  on  interest,  had 
an  equitable  claim  to  have  the  mistake  corrected,  so  as  to  give 
the  interest  to  him.  The  same  thing  is  true  as  between  the 
defendant  and  Almerin.  The  defendant  took  and  paid  him  for 
the  note  as  though  it  carried  interest  And  thus  by  a  series  of 
mistakes  the  equitable  claim  to  interest  which  was  originally  in 
lames,  passed  from  him  to  Almerin,  and  from  Ahnerin  to  Uie 
defendant;  so  that,  at  the  time  the  money  was  paid,  the  defeur 
dant  was  Ihe  person  who  was  equitably  entitled  to  receive  it 
He  could  not  have  sued  the  plaintiff  for  it  at  law  in  his  own 
name ;  but  in  a  court  of  equity  the  money  would  have  been 
awarded  to  him,  and  not  to  James  H.  Fuller.  It  has  come  into 
the  defendant's  hands  without  suit,  and  from  the  person  who 
ought  to  pay  it ;  and  I  sec  no  suflfcient  reason  for  requiring  it 
to  be  refunded.  Whether  the  defendant  could  sue  at  law  in  his 
own  name  to  recover  the  money ;  or  whether,  having  fairly  got 
il|  this  action  for  money  had  and  received  to  the  plaintiff's  use 
can  be  maintained,  are  very  different  questions.  This  is  an 
eqi^table  action,  which  may  be  defended  upon  the  same  equita- 
ble principles  as  those  upon  which  it  is  maintained.  As  a  gen- 
eral rule,  the  question  is,  to  which  party  ex  mquo  et  bono  does 
the  money  belong ;  and  in  this  case,  I  think  it  belongs  to  the 
defendant,  who  has  got  it  Let  us  suppose  that  the  plaintiff  had 
refused  to  pay  the  interest  to  the  defendant ;  but,  being  liable  to 
pay  it  to  some  one,  he  had  paid  it,  either  voluntarily  or  by  com- 
pulsion, to  James  H.  Fuller,  between  whom  and  the  plaintiff  the 
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original  mistake  was  made.  James  might  then  have  been  coo^ 
pelled  to  pay  the  money  to  Almerin ;  and  Almerin  to  the  defca- 
dant  Or  if  we  begin  at  the  other  end,  the  defendant  might 
have  fallen  back  upon  Almerin,  and  compelled  him  to  correct 
the  mistake  by  paying  the  interest ;  Almerin  could  have  ^one 
back  in  like  manner  upon  James ;  and  James  upon  the  plaintiff. 
And  so  in  any  way  of  viewing  the  matter,  the  plaintiff  was 
bound  in  equity  and  good  conscience  to  pay  the  money ;  and 
the  defendant  was  the  man  who  in  equity  and  good  conscience 
was  entitled  to  receive  it.  He  has  got  it;  and  to  allow  the 
plaintiff  to  recover  it  back,  would  be  to  make  this  the  first  in  a 
circuit  of  four  actions  which  would  end  in  leaving  the  money 
just  where  it  was  at  the  beginning. 

It  is  said  that  although  the  plaintiff  has  paid  the  interest  to 
the  defendant,  he  may  be  compelled  to  pay  it  again  in  an  action 
on  his  bond  to  Mrs.  Smith.  But  I  think  not.  It  fully  appears 
that  the  principal  sum  of  money  for  which  the  note  was  given 
belonged  to  James  H.  Fuller;  and  of  course  he  was  entitled  to 
the  interest  which  should  afterwards  accrue  on  that  sum.  If 
the  indorsement  made  on  the  plaintiff's  bond  would  not  of  itself 
prechide  Mrs.  Smith  from  recovering  the  interest  in  question,  it 
would  clearly  be  enough  to  show  in  addition,  that  the  plaintiff 
had  corrected  the  error  by  paying  the  interest.  But  if  the  plain- 
tiff should  succeed  in  recalling  the  money,  then  undoubtedly 
Mris.  Smith,  on  proving  the  mistake  in  giving  the  note,  and  that 
the  plaintiff  had  not  corrected  it,  might  recover  this  intere&t  for 
the  benefit  of  James  H.  Fuller.  But  by  leaving  the  money 
where  it  is,  the  whole  series  of  mistakes  will  be  corrected,  and 
all  parties,  miless  it  be  the  plaintiff,  will  be  satisfied. 

Judgment  affirmed. 
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John  and  Jacob  Burgh  art  vs.  Rice. 

/§ini  debtors  may  be  sued  in  a  justice's  court  by  iong  summons,  though  one  of  them 
ba  a  non-resident  of  the  county. 

Error  to  the  Onondagra  common  pleas.  Rice  sued  John 
and  Jacob  Burghart  before  a  justice  of  Onondaga  county  by 
summons,  returnable  seven  days  after  the  time  when  it  was 
issued,  which  x^^as  personally  served  on  both  defendants.  The 
plahitifF  declared  on  a  joint  note  made  by  the  defendants.  John 
Jilone  appeared  and  pleaded.  On  the  trial  it  appeared  that  Jacob 
Burghart  was  a  resident  of  Oswego  county.  The  plaintiff  re- 
eovered  a  judgment  before  the  justice,  which  was  affirmed  by 
the  common  pleas. 

/  R.  Anderson,  for  the  plaintiffs  in  error.  • 

Noxon,  Leavenworth  ^  Comsiock,  for  the  defendant  in  error. 

By  the  Court,  Jewett,  J.  The  only  question  is  whether 
Jacob  Burghart  could  be  sued  in  this  action  by  a  long  summons. 
If  sued  alone  in  Onondaga  county,  a  short  summons  or  attach- 
ment would  be  the  only  proper  process,  and  any  other  would 
be  void.  ( Thompson  v.  Sayre,  1  Denio,  175.)  In  Harriott 
r.  Van  Cott,  (5  Hill,  285,)  it  is  intimated  that  such  process  as 
svas  issued  in  this  case  would  probably  be  regular  against  joint 
iebtors,  where  one  was  a  non-resident.  Mr.  Co  wen,  in  his 
Treatise  (1  Cowen^s  Tr.  462)  expresses  the  opinion  that  a  war- 
rant, which  when  that  treatise  was  published  was  the  proper 
process  against  a  non-resident,  would  not  be  regular  without 
special  cause  shewn  when  the  non-resident  was  sued  jointly 
with  resident  defendants ;  and  he  likens  it  to  the  case  of  one  of  . 
several  defendants  who,  if  he  were  a  sole  defendant,  would  be 
priyil^ed  against  being  sued  in  a  particular  manner,  but  when 
pfosecuted  with  others,  may  be  proceeded  against  in  the  ordi* 
nary  way.    This  I  think  is  the  true  rule. 

Judgment  affirmed* 
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CoNGEB  VS.  Johnston  and  others,  executors  of  Campbell. 

A  plea  in  confession  and  avoidance  must  expressly  or  impliedly  admit  that  but  ftt 
the  matter  of  avoidance  relied  on,  the  action  conM  be  maintained. 

AoccNdinglj*  a  plea  of  the  ttatnte  of  limitations,  in  which  it  was  averred  that  "  the 
several  causes  of  action,  &0.  if  any  tuck  there  loere,  or  atill  are,  did  not  accru  j 
within,"  &c.  v^sm  held  bad  for  not  p^mg  color. 

Declaration  in  assumpsit  on  promises  by  the  testator; 
plea  3d,  aciw  nonr&c.  because  the  defendants  say,  that  the  said 
ft^veml  supposed  causes  of  action  in  the  said  declaration  men- 
tioned, if  any  such  there  v^ere,  or  still  ars,  did  not,  qor  did  any 
6ff  either  of  them  accrue  to  the  said  plaintiff  within  six  years  &c» 
Demurrer,  assigning  for  cause,  that  the  plea  does  not  sufficiently 
confess  the  action,  nor  give  color  to  the  plaiutifT. 

« 
N.  Hill  Jr.,  for  the  plaintiff. 

/  A.  Spencer,  for  the  defendants. 

Bif  the  Courts  Bronson,  Ch.  J.  Every  plea  in  confessioa 
and  avoidance  must  give  color,  by  admitting  an  apparent  at 
prima  facie  right  in  the  plaintiff.  It  must  either  expressly  or 
impliedly  confess  that  but  for  the  matter  of  avoidance  contained 
in  the  plea,  the  action  could  be  maintained.  This  plea  makes 
no  such  confession,  and  is  therefore  bad.  Instead  of  saying,  aa 
the  pleader  should  have  done,  that  the  several  causes  of  actioa 
mentioned  in  the  declaration  did  not  accrue  within  six  years ; 
the  words  are  that  the  seyeral  supposed  causes  of  action  m^ti- 
tioned  in  the  declaratioa  ^  if  any  such  there  were,  or  still  ueej^ 
did  not  accrue  within  six  years.  The  defendants  do  not  admit, 
that  but  for  tire  statute  of  limitations  the  plaintiff  could  have 
sued.  The  plea  gives  no  color.  Margetts  v.  Bays,  (4  Ad^ 
^  Ellis^  489,)  is  a  case  in  point.  The  action  was  debt  on  siiu^ 
pie  contract;  and  the  plea  was,  that  the  supposed  debt  in  tha 
declaration  mentioned,  if  any  such  there  be,  did.  not  aconia 
within  six  years ;  and  the  plea  was  held  bad  on  demurrer  fof 
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HOI  coniessing  the  debt.  The  following  eases  will  serve  to  11* 
luslsate  the  rule  which  has  beea  meationed.  ( Griffiths  v.  Ejfles^ 
1  Bim.  ^  PuL  413^  417;,  Manchester  v.  Vale,  I  SauncL  27|. 
and  note  (1) ;  Brown  v.  Artcher,  1  HUlf  266 ;.  McPherson  v. 
DcmieUy  10  Bam^  if  Ores.  263.)  But  we  ace  leierred  to  a  prece* 
deDt  iroiu  which  the  plea  has  evideutly  beea  eopied.  (3  CSdL 
PL  941,  7th  Am.  from  6th  Lond.  ed.);  This  is  not  the  first 
time  that  I  have  notix^  precedents  of  questionable  authority  in 
the.  late  editions  of  what  was  originally  a  very  good  book.  lo- 
the  3d  Amerkaa  from  the  3d  Londou  edition  of  the  work,  {Tel 
2|  Pi.  498,)  the  same  plea  is  givea  without  the  qualifying  wQrd^> 
^  if  any  such  there  were,,  or  still  are^''  which  make  this  plea  badi> 

Judgment  for  the  plaintiff; 


TfiB  CoacifEaciAL  BaNK  OF'  BvFPAitO  VA  Sfarbow  and 

Clark. 

Hir pnmsioi]  iii  the  bank.w8peanaa  actofi  1837«  lodaoinsf:  and  limitini^  tbft oiiear 

htioa  of  (lie  banksy  miters  their  Mveral-  charters,  anc|  ii  inoperative  and  void  b^ 

oaiiae  the  act  was  not  paasQd  bj  a  constitutional  majority. 
Boch  alterattohs  require  a  Tote  of  two-thirds  of  all  the  members  even  where  a  pdwer 

is  reserved  in  the  act  of  incorporatioir  to  tdtkr,  modifyor  repeal  the  law. 
jl  proferi  in  pleading  is  only  required  in  the  easca  vrhem  oyer  can  ba  demanded:  il; 

ii  therefore  tmneaessaiy  in  setting^  ibrth  the  record!  and  prooeedmga  af  oowtey, 

with  the  exception  of  letters  testamentary  and  of  administration! 
A  profert  is  necessary  in  pleading  instruments  under  seali  and  the  want  of  it  is' 

fatal  on  special  demurrer. 
A  record  need  not  be  referred  to  in  pleading  with  a  pnnttpatet  per  recerdum  v^lkaf- 

il  is  only  indatiemeiLt».biit  ooly  wfaere  it  ia  the  giet  of  the  pleadings 
Apnieetahdif  howevas  idlSf  rODugoantor  inoonsistent,  i»  men  surpluaag^  and  do«v 

not  vitiate  the  pleading. 
A  r^ication  in  avoidance  of  a  plea  must  admit  the  matters  pleaded. 

DBM47RBfiie.  The  declaration  contained  the  common  mone; 
cmints  ia  assumpsit  and  claimed  damages  to  $5000.  Span-ow 
fielded,  1.  Now  assumpsit:  2.  Nan  assumpsit,  as  to  all  the  danir- 
«gl^  «Ecept  $2500,  and  as  to  that  sum  that  the  plaintiff  was.  a> 
hanking  eocporatiou^  created  by  an  act  of  the  legislature  passed) 

ToL.  IL*  13 
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The  Commercifil  Bank  of  Baflklo  v.  Sparrow. 

April  26tb,  1834,  with  a  capital  of  $400,000,  and  was  made 
subject  to  the  provisions  of  the  safety  fund  act ;  and  that  after- 
wards, to  wit,  on  the  16th  day  of  May,  1837,  an  act  of  the 
legislature  was  passed  entitled, ''  an  act  suspending  for  a  limited 
time  certain  provisions  of  law,  and  for  other  purposes,"  by  which 
it  was  provided  that  the  amount  of  bills  issued  and  in  circula- 
tion of  the  several  banks  of  this  state  having  capitals  amounting 
to  $400,000  should  not  thereafter  exceed  the  amount  of 
$300,000  respectively;  that  after  the  last  mentioned  act  took 
effect  as  a  law,  to  wit,  &c.  the  plaintiff  had  issued  and  had  in 
circulation  bills  of  that  corporation  to  an  amount  exceeding 
$300,000,  and  that  afler  such  amount  of  bills  had  been  issued 
and  while  they  were  in  circulation,  the  plaintiff  well  knowing 
the  same,  did  corruptly,  &c.  issue  to  the  defendant  and  put  in 
circulation  other  circulating  bills  of  the  plaintiff  over  and  above 
tbo  amount  then  in  circulation  to  the  amount  of  $2500,  which 
the  defendant  then  received,  which  said  corrupt  and  illegal 
issuing  and  putting  in  circulation  of  said  bills  was  the  sole 
consideration  for  the  promise  of  the  defendant  to  pay  the  said 
sum  of  $2600  parcel  &c.  Verification.  3.  Like  the  second 
except  that  it  omits  the  distinct  averments  of  the  act  incorpora* 
ting  the  plaintiff,  and  of  the  act  limiting  the  circulation,  the  plea 
assuming  them  to  be  public  statutes.  4.  Like  the  second  except 
that  instead  of  the  averment  that  the  excessive  issue  of  bills 
was  to  the  defendant,  it  states  an  illegal  agreement  between  the 
plaintiff  and  defendant  to  issue  them  and  then  avers  that  the 
plaintiff  did  issue  the  $2500  of  its  circulating  notes,  over  and 
above,  &c.  which  were  pursuant  to  the  illegal  agreement  paid, 
laid  out,  &c,  as  in  the  d^laration  mentioned.  The  plaintiff 
demurred  to  the  2d,  3d  and  4th  pleas  of  Sparrow,  who  joined 
in  demurrer. 

Clark  pleaded,  1st.  Nan  assumpsit  i  2cl.  A  set-off  of  a  large 
sum,  to  wit,  $5000  money  had  and  received  by  the  plaintiff  to 
the  defendant's  use,  praying  judgment  for  the  balance  &c.  3. 
That  the  defendant  Clark  is  sued  as  a  several  endorser  of  a 
note  for  $2500  made  by  Sparrow,  pursuant  to  the  act  entitled 
''an  act  regulating  suits  on  bills  of  exchange ;"  then  uweriias  & 
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set-off  as  in  this  defendant's  second  plea.  4th,  5th  and  6th,  in 
substance  like  the  2d,  3d  and  4th  pleas  of  Sparrow,  stating  the 
illegal  agreement  to  have  been  made  with,  and  that  the  exces- 
sive circulation  was  issued  to  or  for  the  use  of  Sparrow,  and 
that  Clark  is  sued  as  endorser  of  the  note  made  by  Sparrow 
therefor.  The  plaintiff  replied  to, Clark's  2d  and  3d  pleas,  (of 
set-off,)  protesting  the  debt  sought  to  be  set  off,  and  averring  that 
the  plaintiff  is  a  banking  corporation  created  by  the  act  of  April 
26th,  1834 ;  that  its  capital  was  paid  in  and  it  continued  in 
business  until  November  13th,  1841,  when,  it  having  become 
insolvent  and  been  guilty  of  divers  violations  of  law,  and  sub- 
jected itself  to  forfeiture,  the  then  bank  commissioners,  on 
behalf  of  the  state,  filed  a  bill  in  the  court  of  chancery  before 
the  chancellor,  alleging  that  the  bank  had  issued  and  had  in 
circulation  bills  to  a  greater  amount  than  $300,000,  and  had 
been  guilty  of  other  violations  of  law,  which  are  specified  in 
the  replication,  and  prayed  an  injunction  restraining  the  plain* 
tiff  from  exercising  its  powers,  d&c.  and  for  the  appointment  of 
a  receiver;  that  an  injunction  was  ordered  and  was  accord- 
ingly issued,  and  that  it  was  duly  served  on  the  15th  day  of 
November,  1841,  and  that  such  further  proceedings  were  had, 
that  afterwards  on  the  21st  day  of  January,  1842,  a  receiver 
was  appointed  with  the  usual  powers,  who,  on  the  25th  day  of 
Che  same  month  entered  upon  his  duties  and  took  into  his 
possession  the  property  and  effects  of  the  bank,  the  same  being 
vested  in  him  by  his  appointment  pursuant  to  the  acts  of  the 
legislature,  and  by  an  assignment  in  writing  executed  by 
order  of  the  coiirt  of  chancery  by  the  officers  of  the  bank  ;  that 
at  the  time  of  filing  the  bill  the  plaintiff  was,  and  ever  since 
had  been  insolvent,  and  its  effects  since  the  assignment  have 
been  in  the  hands  of  the  receiver  for  the  benefit  of  its  creditors ; 
that  the  injunction  has  been  continued  and  is  still  in  force,  and 
the  bank  has  not  since  it  was  issued  done  any  business ;  that 
this  suit  was  commenced  on  the  25th  day  of  January,  1843,  by 
the  receiver  for  his  benefit  as  such  receiver  in  the  execution  of 
his  duties ;  that  the  indebtedness  set  forth  in  the  2d  and  3d 
pleas  and  which  is  attempted  to  be  set  off,  arose  since  the  time 
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of  Uv»  fmlur9  of  the  plaintiff  and  mQ^  the  proceedings  m  the 
court  of  chancery  and  the  appokitmeot  of  the  reeeiver,  and 
Mrhich  said  indebtedneeSi  **  if  it  exists  at  all,"  consists  iirbolly  io 
the  circulafiog^  bills  or  ootes  issued  by  the  plaiutiff  while  doiuj^ 
business^  aod  which  were  purchased  or  obtained  aftei  the  said 
fiiilure  and  after  the  apfoiniment  of  the  receirer^  and  tha^  such 
Ihilure  and  appoinUnent  and  the  proceedings  io  chancery  were 
well  known  to  the  defendant  at.  the  time  the  same  took  place* 
Tenficalion.  To  this  i*eplication  Clark  demurred^  assigning  th% 
causes  of  demuner  reierred  Iq  in  the  opinion  of  the  courts  and 
die  plaintiff  demjorred  to  the  4th^  $th  and  6th  plea3  of  Gaxk* 
Joinders. 


FUlmorei  for  the  plaintifi^  insisted  that  the,  aU^^  ovef- 
issues  did  noi  iayalidi^Ux  notes  taken  for  lows  of  the  billa  SQ 
issued.  He  maintained,  moreover,,  that  the  third  aectien  of  the 
simpensdon  <Kt  {Stat- 1837|  p.  615,)  was  yoid  on  account  of  the 
act  not  having  passed  by  a  constitutional  majority. 

J.  L.  Talcott,  for  the  defextdant,  contended  that  the  ftcts 
stated  in  the  .pleas^  if  true^  shewed  a  perfect  defence.  The 
moneys  were  advanced  to  the  defendant  Sparrow  under  qb 
illegal  contract,  to  which  Clark  became  a  party  as  endorser^ 
and  it  is  well  settled  that  an  action  founded  upon  such  a  con- 
tract cannot  be  sustained.  The  suspension  act,  he  said,  was 
duly  passed  and  effectually  limited  the  circulation  of  the  banks* 

The  demurrer  to  the  replication,  he  insisted,  was  well  taken. 
1.  The  replication  does  not  show  that  '^  The  Commercial  Bank 
of  Buffalo  "  was  duly  orgamzed  as  a  corporation ;  2.  It  does  not 
oontain  any  prqf^t  of  the  proceedings  in  chancery  i  3,  The 
prfUe^tando  is  repugnant  ajed  vitiates  the  pleading  \  4  There 
ia  no  prcjfert  of  the  assignment  to  the  receiver ;  6.  The  replicsr 
tion  does  not  con/esa  the  facta  which  it  seeks  to  atoid  hy  tbs 
intrgduction  of  o^w  matter* 

Bjf  th$  Cwrtf  BEARnisLKY^  J.  The  sffcmd,  third  mA/wurih 
flea?  of  Sparrow^  and  the/ourth^^th  and  sizih  of  Clarli;i  ace 
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■like  in  principle,  atid  may  be  disposed  df  on  ^one  and  the  tem^ 
ground. 

By  the  act  td  incorpdrnte  the  plftiftliiards  ii  banking  cotpoM- 
don,  its  <»ipita]  stock  \trai$  to  b^  ibtir  htindred  thousand  dolliif^ 
and  tlie  act  declated  that  it  should ''not  be  lawful  fot  ^id 
oorporatron  to  issue,  or  to  liave  outstanding  hr  in  circulation  td 
any  time,  an  amount  of  notes  or  bilte  loaned  or  put  in  circuit 
tion  as  money,  exceeding  once  and  ah  half  its  capital  stock  then 
paid  in  and  acVQally  possessed."  {Laurs  1834,  p.  260.  H  6,  36.) 
Under  this  act  the  issues  and  cirCulalion  ^f  the  plaintiff  migM 
amount  to  si5c  hundred  thousand  dollars,  a  i^m  which  it  is  not 
alleged  by  either  of  the  pleas  hass  been  at  any  time  transcended. 
Indeed,  unless  some  other  s&iA  still  greater  restriction  upon  the 
amount  of  issues  than  is  fmrnd  in  the  original  act  of  ineorporti'^ 
tion,  was  subsequently  imposed  on  the  plaintiff,  it  will  not  bd 
pretended  by  any  one  that  the  matters  pleaded  Constitute  any 
fting  like  n,  defence  to  the  action. 

•rtie  act  of  incorporation  contains  thiis clause:  "The  legisla- 
ture may  at  any  time  alter,  modify  or  repeal  this  a(^,  or  any  of 
ils  provisions^'  (i  37  and  sfee  1  R.  &  600,  i  8.)  On  the  six- 
^nth  of  Mi^,  l8Stj  "  an  act  suspending  for  a  limited  titno 
Certain  provisfons  of  kw,  and  fbr  otbet  purposes,"  was  passed, 
Ae  ikird  section  of  which  declares  that  ''the  amount  of  notei 
dr  bills  issued  and  in  circulation  of  th<e  sevemi  banks  of  thia 
Mte,  ^alt  not  hereafter  ^ceed  the  following  amotfbts  nespeis 
lively  1"—*  those  having  Capitals  to  the  amount  of  four  hundt^ 
thou^nd  dollars,  three  hundred  thousand  dollars."  {Lait9 
1837,  p.  Sl5.)  By  the  tenth  section,  this  provision  was  to  con- 
tinue inibrce  until  repealed.  Which,  I  believe,  has  not  yet  taken 
wicvce. 

The  act  of  1837  was  passed  as  a  majority  bill,  and  did  not 
Hfee^vo  ttie  assent  of  two-thirds  of  the  memberts  o^  the  legisla- 
ttre.  Thi6  is  asoeitained  by  an  inspection  of  the  original  act  in 
tho  office  Of  the  secretary  of  Stete*  (D^  Bow  V.  The  Pe&ple,  I 
tomi^  11.)  The  question  and  the  only  one  on  this  part  of  the 
mm^  iherelbre,  is,  whether  the  restriction  which  the  act  in  terma 
impostd  dn  the  plaintiff,  reducing  the  amomt^to  whieh  its  issutti 
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might  be  extended  from  six  to  three  hundred  thousand  coUarsi 
'  was  a  legal  enactment  under  the  constitution. 

By  the  constitution  "  the  assent  of  two-thirds  of  the  members 
elected  to  each  branch  of  the  legislature,  shall  be  requisite  to 
every  bill"  '^creating,  continuing,  altering  or  renewing  any  body 
politic  or  corporate.*''  {Art,  7,  §  9.)  The  plaintiff  was  a  body 
corporate — a  point  which  I  suppose  will  be  conceded — and  is 
therefore  as  plainly  as  language  can  make  any  thing,  wittiin 
this  clause  of  the  constitution.  Cutting  down  the  power  of  this 
corporation  to  issue  bills,  from  six  to  three  hundred  thousand 
dollars,  was  certainly,  "altering''  it.  In  principle  it  was  like 
increasing  its  capital,  changing  its  location,  or  reducing  the 
term  of  time  which  it  might  by  its  charter  continue  to  exist, 
either  of  which  would  work  a  plain  alteration  or  change  in  the 
corporation.  But  the  legislature  cannot  pass  a  bill  which  shall 
have  the  effect  of  "  altering^  a  body  corporate,  by  a  simple  ma« 
jority  of  each  house.  The  assent  of  two-thirds  of  the  members 
is  requisite  for  this  purpose.  This  bill  was  not  passed  by  two* 
thirds,  and  therefore  not  in  conformity  with  this  clause  of  the 
constitution.  As  to  other  matters  the  act  may  be  valid ;  but  not 
having  received  the  assent  of  two-thirds  of  the  members,  I  think 
this  clause  was  wholly  void.  I  can  hardly  see  that  the  point 
could  be  made  more  plain  by  any  explanation  whatever.  II 
seems  to  me  obvious  at  first  view  that  this  enactment  was  not 
passed  as  the  constitution  requires ;  and  if  so  it  could  be  of  no 
effect  whatever.  I  will  not  dwell  on  a  proposition  so  plain :  in 
my  estimation  its  force  would  only  be  weakened  by  discussion. 
It  was  said  truly  on  the  argument,  that  the  legislature  had 
reserved  in  express  terms  the  power  to  ^  cdlei^  the  charter  of 
this  corporation ;  (}  37,  supra ;)  but  it  does  not  follow,  as  was 
urged,  that  this  might  be  done  by  a  mere  majority  vote.  The 
legislature  did  not,  as  I  conceive,  attempt  to  acquire  any  new 
power  by  this  reservation,  but  simply  to  retain  that  which  they 
then  had.  The  power  to  ^ter  as  well  as  that  to  create  corponh 
tions,  is  conferred  by  tl.e  constitution,  but  can  only  be  exerted 
by  the  concurrence  and  assent  of  two-thirds  of  the  mcmlms. 
In  this  manner  the  plaintiff  was  brought  into  being  as  a  body 
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eorporate,  and  under  the  constitution,  no  bill  '^  altering"  such 
body  corporate  would  be  Valid  unless  passed  in  the  same  way. 
As  a  charter,  when  granted,  was  assumed  to  be  a  contract,  the 
obligation  of  which  could  not  be  impaired  by  legislation,  it  be- 
came necessary  to  reserve  in  the  charter  a  right  to  alter,  modify 
or  repeal  it,  or  it  was  su|qx>sed  the  power  could  not  be  exerted 
by  the  legislature  in  any  form.  For  this  purpose  a  reservation 
of  that  right  was  made  part  of  this  charter ;  the  clause  however 
was  not  inserted  with  a  view  to  confer  any  new /power,  but 
simply  to  retain  a  right  to  exert  that  which  the  legislature 
then  had. 

Whatever  maybe  the  extent  and  character  of  the. various 
powers  possessed  by  the  legislature  of  this  state,  they  are  derived 
from  and  exist  in  virtue  of  the  state  or  federal  constitution. 
Legislation  can  add  nothing  to  those  powers,  nor  can  it  abridge 
them.  It  would  indeed  be  clearly  absurd  in  reason,  as  it 
would  also  be  a  gro^  heresy  in  politics,  to  hold  that  a  legisla- 
ture or  any  other  public  body  could  in  any  manner  augment 
their  own  powers.  But  the  legislature  of  this  state  are  not  ol>- 
noxious  to  such  a  chai^  for  inserting  in  the  plaintiff's  charter 
a  right  to  "alter,  modify  or  repeal"  it  at  any  time.  It  was 
plainly  intended  not  to  enlarge  the  legislative  power,  but  to  re- 
tain in  active  existence  that  which  they  then  held  under  the 
constitution.  The  act  of  1837  not  imposing  any  valid  restriction 
upon  the  issues  of  the  plaintiff,  it  follows  that  the  pleas  founded 
on  that  act  are  bad  in  substance. 

The  defendant  Clark  put  in  two  pleas  of  set-of[|  which  the 
plaintiff  answered  by  a  single  replication.  No  objection  was 
made  to  either  of  these  pleas :  they  were  therefore  virtually  con* 
ceded  to  be  good  both  in  substance  and  form.  On  this  branch 
of  the  case  the  only  question  is  as  to  the  sufficiency  of  the  repU- 
jcation. 

Yarious  objections  were  made  to  the  replication,  some  of 
which  are  specially  stated  in  the  demurrer  and  others  are  not. 

1.  It  is  said  the  replication  does  not  show  that  the  plaintiff 
was  duly  organized  as  a  banking  institution.    This  objectioa 
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cttRiiot  he  sustained  in  poiot  of  &cC ;  in  Uiis  pHrtiotAv  the  wfii^ 
caiion  Is  ^ery  foil  and  complete. 

3.  That  the  "  lej^icatmi  contains  no  froferi  qr  iderence  lo 
the  record^  of  the  piooeedii^  in  chancery.  This  is  understood 
as  an  objection  to  the  form  in  -which  then  prooeediiige  are 
pleaded,  and  not  to  thehr  subetance  and  effect  But  the  acts  end 
proeeedings  of  a  court,  with  the  exoeptioo  of  letters  testamentary 
and  letters  of  administration,  ars  never  pleaded  with  a  profiti 
in  airiam.  A  profert  is  oniy  required  wheve  oyer  may  be  de- 
nisnded ;  but  oyer  of  records  and  proceedings  in  die  nature  of 
records,  with  the  above  exceptions,  cannot  be  demanded.  (1  ChiL 
PI  7th  Am.  ed.Ktrto  399,464,6;  Steph.  PI.  Aik  Am.  ed.  61 
tor2,437/o440.) 

If  the  objection  that  no  rrfercMce  is  made  to  the  record  and 
proeeedings  in  chancery,  means  that  they  are  not  pleaded  with 
a  proui  paiet  per  reoordum,  it  would  be  sufficient  to  say  thai 
this  supposed  imperfection  is  not  <*  specially  expressed  in  the 
demurrer,"  as  the  statute  requires.  (2  B.  S.  362,  i  4.)  Bui!  if 
these  proceedings  could  be  regarded  as  matters  of  record,  itwae 
unnecessary  to  plead  them  in  this  form.  They  are  not  the 
foundation  of  the  action,  or  of  the  right  which  the  replication 
asserts.  Of  themselves  they  cannot  bar  the  setoff,  although 
when  combined  with  other  matlers  such  may  be  their  conjoint 
eflkct.  Tlie  gisi  of  the  replication  is  that  the  notes  which  con- 
stitute  the  set-off  wdre  transferred  to  the  defendant  after  the 
cause  of  action  for  which  this  suit  was  prosecuted,  had  vested 
in  the  receiver,  and  to  this  the  chancery  proceedings  were  but 
inducement  When  an  action  is  brought  for  a  Mm  return  to 
an  execution,  or  for  an  escape  from  final  process,  the  judgment 
and  such  process  must  be  alleged  in  the  declaration,  but  they 
are  only  inducement  and  there  is  no  occasion  to  refer  to  them 
by  a  proui  patet  per  recordum.  Where  the  record  is  the 
ground  of  the  action  or  of  the  right  set  up,  this  averment  is 
proper;  but  'Mt  is  fully  established,"  saidCh.  J.  ^bott,  ^<by 
the  passage  referred  to  in  Ca.  LUL  303,  a.,  and  the  case  of 
Waie  V.  Briffgs,  that  where  a  matter  of  record  is  insisted  upoB 
only  by  way  of  inducement,  and  not  as  the  very  foundation  of 
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ike  action,  the  party  insislmg  upon  it  need  not  oonclnde  pi  Mi 
paiet  per  recordUTifiJ'  (Stoddart  v.  Pedmer,  3  Barn,  ^^  CV«9». 
2 ;  »ee  a29o  n^e  v.  Brigffs^  1  />{.  Raym,  35 ;  Afcr^6  t.  Jam99 
JfiHes,  127 ;  1  C%il.  P/.  404,  590,  1 ;  2  id.  417,  and  nottyiSO 
and  note.)  I  think  it  would  be  fcund  on  examination  that  pro- 
ceedings in  chancery  are  never  stated  in  this  form ;  and  thai 
die  averment  is  only  necessary  in  siKh  pleadin«:s  as  should 
oonclade  with  a  verification  by  the  record,  aod  to  which  wtd 
ad  record  may  be  answered.  Bitt  these  questions  need  nt>l 
now  be  examined,  as  a  sufficient  answer  to  the  objection  has 
already  been  given. 

3.  The  praiesiando  is  said  to  vitiate  the  replication.  '  But 
although  it  may  be  idle,  repugnant  or  incoitsisfent,  it  cannot 
a^t  the  pleading.  As  to  this  suit  the  protestando  is  a  nullity, 
and  whether  good  or  bad,  it  may  be  rejected  as  surplusage 
which  <rannot  vitiate.  (1  Chit,  Pi  651,  262 ;  2  Sannd.  103,  «, 
note  ;  Com.  Dig.  Pleader^  N. ;  Grannis  v.  Clnrkj  8  Cowen,  42.) 

4.  The  i^aintiff  seeks  to  bar  ,the  set-off  by  showing  that 
before  it  accrued  in  &vor  of  the  defendant,  Claris,  the  property 
and  effects  of  the  plaintiff,  including  the  right  of  action  in  this 
case,  were  rested  in  the  lec^'ver  as  well  by  virtue  of  ^aa 
assignment  in  writing"  as  by  the  proceedings  in  chancery. 
Bat  the  replication  does  not  show  when  or  by  whom  in  parti^^ 
cutar  this  assignment  was  made.  It  must  have  been  under 
«eaiy  hut  uo  proferi  is  made  which  is  specially  stated  as  cause 
of  demurrer.  The  assignment  is  not  well  pleaded'  and  the 
replication  is  bad.  (1  Chit  PL  397,  8.) 

6.  The  replication  is  in  avoidance  of  the  pleas,  new  facts 
being  for  this  purpose  alleged ;  hut  it  is  objected  that  the  truth 
tf  the  matters  pleaded  by  the  defaidant  is  not  admitted,  for 
wfiieh  cause  the  replication  is  vicious.  ^. 

It  is  an  established  rule,  applicable  to  pleas  in  bar  and  ail 
Bobsequent  pleadings,  that  where  new  facts  are  introduced  in 
ftvoidance  of  the  pleading  answered,  the  truth  of  the  matters  so 
Mswered  must  be  admitted.  A  party  may  traverse  what  his 
adversary  has  alleged,  or  he  may  set  up  new  nmtter  in  avoid« 
ance ;  but  he  cannot  do  both  in  the  same  pleading ;  and  if  new 
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loatters  are  relied  upon  the  truth  of  the  pleading  answered  must 
be  conceded.  (1  Ch.  PL  556,  565,  610,  680,  6,  9 ;  Steph.  PL 
62, 138.)  '<  If  a  pleading,  therefore,  purporting  to  be  by  way  oi 
confession  and  avoidance,  (or  in  other  words,  not  pleaded  by 
way  of  traverse,)  does  not  import  a  confession  of  the  adverse 
allegation,  it  is  defective  and  insufficient."  (Id.  200.) 

In  this  case  the  pleas  set  up  that  the  plaintiff  owed  a  lai^a 
sum  to  the  defendant,  Clark,  which  he  was  ready  and  willing 
to  set  off  and  allow  in  satisfaction  of  the  plaintiff's  demaiid 
To  avoid  this  bar  to  the  action  the  plaintiff  introduces  new 
facts  which,  if  well  pleaded,  may  perhaps  attain  the  object ; 
but  in  doing  so  the  plaintiff  was  bound  to  admit  the  indebted- 
ness as  pleaded.  This  was  not  done  unless  an  allegation  in 
the  replication  "  that  such  pretended  indebtedness,  if  it  exisU 
at  allf'^  amounts  to  such  an  admission,  and  that  it  does  not  hav 
been  repeatedly  adjudged  in  the  English  courts.  Injleed,  it 
seems  to  be  entirely  settled  in  all  their  courts,  that  this  hypo- 
thetical form  of  admission  is  not  sufficient.  {GriJUhs  v.  Eyles^ 
IB.i^P.  413,  418 ;  Gould  v.  Lasbury,  1  C.  M.  ^  M.  254; 
Eavestaff  v.  Rtissell^  10  Mees.  ^  Wels*  365 ;  New-  York  Le- 
gal Observer,  I  voL  239 ;  Margetts  v.  Bays,  4  AdoL  ^  Ellis^ 
489 ;  McPherson  v.  Daniels,  10  B.  ^  C.  263 ;  1  Ch.  PL  272, 
556;  Sleph.  PL  200.)  (a)  A  precedent  for  a  plea  in  this  form 
may  be  found  in  some  of  the  late  editions  of  Chilty  on  Plead* 
ing;  {3d  vol.  941, 7th  Am.  from  6th  Lond.  ed.)  although  it  was 
otherwise  in  earlier  editions.  {3d  vol.  941,  6/A  Am.  from  Aih 
Lond.  ed.)  But  this  form  of  pleading  is  against  principle  and 
luithority  and  cannot  be  sustained. 

An  objection  was  made  in  the  demurrer  that  the  replication 
does  not  show  the  receiver  to  have  been  duly  appointed  by  the 
court  of  chancery,  so  as  to  vest  the  estate  and  effects  of  the 
plaintiff  in  him.  But  the  point  was  not  discussed  on  the  argu- 
ment nor  was  any  reference  made  to  the  various  statutes  touch- 
ing the  appointment  and  the  powers  of  such  receivers,  and  the 
right  of  set-off  as  against  them.    It  may  be  inferred  from  tbjm 

t  ■  , 

(a)  See  Conger  t.  JoAnften,  {ante,  p.  9S.) 
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Oiat  both  sides  regarded  this  point  as  abandoned,  and  it  has  not 
been  examined. 

Some  other  and  formal  objections  were  taken,  but  none  which 
in  my  opinion  are  available,  or  which  require  particular  notice. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrers  to  the 
secondy  third  waA.  fourth  pleas  of  Sparrow,  and  the  fourth,  fifth 
and  sixth  pleas  of  Clark ;  and  the  defendant,  Clark,  on  the 
demurrer  to  the  replication  to  his  second  and  third  pleas. 

Judgment  accordingly. 


BoYER  vs,  Elizabeth  Pack. 

Where  a  creditor  olaimed  and  receiYed  from  bia  debtor  apon  the  liquidation  of  a 
Mcority  bearing  annual  interest*  an  amount  ascertained  by  a  third  pcrwn  who 
made  annual  rests  and  computed  interest  upon  interest,  both  parties  supposing  the 
amount  paid  to  be  correct ;  held  that  an  action  for  money  had  and  received 
would  lie  to  recover  back  the  excess  paid  beyond  the  amount  duo  by  a  ealeula* 
tioQ  upon  correct  prinoipieB. 

Error  to  the  Seneca  common  pleas.  Mrs.  Pack  sued  Boyer 
before  a  justice  for  money  paid  him  by  mistake.  Non  ttssump- 
sit  was  pleaded  and  the  plaintiff  recovered  a  judgment  in  the 
justice's  court,  which  was  affirmed  on  certiorari  in  the  common 
pleas.  The  defendant  held  a  bond  and  mortgage  against  the 
plaintifil  payable  by  instalmentSi  "with  interest  annually.  The 
instalments  and  interest  were  not  regularly  paid,  though  some 
payments  were  from  time  to  time  made  on  account.  Before  the 
commencement  of  the  suit  the  plaintiff's  agent  and  the  de- 
fendant met  for  the  purpose  of  adjusting  the  amount  which 
remained  due,  when  the  defendant  claimed  $231,08  as  the  true 
amount,  and  said  that  the  interest  had  been  calculated  by  a 
third  person  whom  he  named,  but  if  nut  correct  and  legal  he 
would  pay  it  back.  The  plaintiff's  agent  paid  this  amount  and 
look  up  the  bond  and  mortgage. 

It  was  shown  that  by  computing  the  interest  upon  the  amovjit 
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due  down  to  the  time  when  the  respective  payments  made  w()tt)d 
exceed  the  interest  and  then  applying  them,  the  am^'^unt  dtie  at 
the  time  of  the  final  payment  would  be  $208,48 ;  but  if  the  com- 
putation were  made  by  annual  rests,  reckoning  interest  upon  thft 
aggregate  of  principal  and  interest  due  at  the  end  of  each  year, 
the  amount  claimed  and  paid  would  be  correct.  The  suit  and 
recovery  were  for  the  difference  arising  upon  thes«  two  modei 
of  calculation. 

A,  GibbSf  for  the  plaintiff  in  error. 

X  E.  Seeley^  for  the  defendant  in  error. 

By  the  Courts  Jewett,  J.  There  is  no  dispute  in  respect  to 
the  facts  in  this  case,  and  very  little  room,  as  I  think,  to  differ 
AS  to  the  principles  of  law  which  must  control  it 

It  IS  a  familiar  principle  which  seems  not  to  be  denied  here, 
that  money  paid  by  one  to  another,  under  a  mistake  as  to 
/oc^,  may  be  recovered  back  in  an  action  for  money  had  and 
received.  {Mowaft  v.  Wright,  1  Wend^  365 ;  Wuite  v.  Z^- 
gett,  8  Coipen  195.)  Was  there  an  error  of  fact  in  this  case  ?  The 
tad  supposed  to  eitist  was,  that  the  interest  at  the  time  this  money 
was  paid  to  the  defendant,  had  been  correctly  computed.  It 
turned  out  that  both  parties  were  mistaken  in  that  fact.  The 
Computation  had  been  made  upon  erroneous  principles,  by  reason 
of  which  the  amount  apparently  due  on  the  bond  and  mortgage 
was  larger  by  the  amount  for  which  the  judgment  was  obtained 
than  the  true  sum  when  computed  upon  correct  principles.  No 
doubt  if  the  plaintiff  had  paid  the  money  voluntarily,  with 
knowledge  or  information  of  the  mode  adopted  in  computing 
the  amount,  she  would  have  been  without  remedy — as  it  was 
not  received  usuriously.  It  is  a  clear  case  of  the  payment  of 
money  under  a  mistake  of  fact,  to  recover  which  the  action 
was  well  sustained.  [Stoughtm  v.  Lynch^  2  John.  Ch.  209 ; 
Mctwry  v.  Bishop,  5  Paige^  98 ;  Connecticut  v.  Jackson^  I 
John.  Ch.  R.  13.) 

Judgment  affirmed. 
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SL  new  triat  wtll  not  bo  g^ranted  on  account  of  newlj  discoyered  evidence,  which  it 
mAy  material  to  impeach  or  contradict  wkneases  who  were  sworn  on  the  triaL 

Slan0be^  tried  at  the  Schobcuria  ciscuit  in  May,  1844,  befere 
Pakks:r»  O.  Judga  The  dejEendaat  bad  a  Terdiet  which  the 
plaintiflT  iqotcq  to  set  aside  on  a  ease ;  aiKl  also  upon  affidavits 
of  newly  discovered  evideoce^  all  of  which  tends  to  impeach  or 
contradict  witnesses  of  the  defendant  who  were  sworn  on  the 
trial,  and  nooe  of  which  is  material  for  any  other  purpose.  As 
the  p<Hnts  arising  upon  the  c^tse  do  not  present  any  important 
question,  that  portion  of  the  opinion  ia  not  reported. 

A.  Becker^  for  the  plainUft 

S.  S.  Bayme,  tor  the  defendant 

By  the  Courts  Beardslet,  X  A  new  trial  is  never  granted 
to  let  in  evidence,  although  newly  discovered,  to  impeach  the 
testimony  of  a  witness,  either  by  showing  that  his  reputation 
for  truth  is  bad,  or  that  the  evidence  given  by  him  was  not  true. 
Testimony  of  this  description  is  not  material  within  the  nde 
which  governs  in  such  cases  \  it  must  relate  to  some  new  fact 
upon  which  evidence  was  not  given  on  the  trial  already  ha<^ 
and  must  be  so  important  in  its  nature  as  to  induce  a  belief  that 
if  proved  to  the  satisfaction  of  a  jury  it  would  control  their 
verdict  {Ghrah.  on  New  Trials^  463,  496.)  In  Hcdsey  v. 
IFafoan,  (i  Caines^  95^)  the  court  in  deckiiog  a  motion  for  a 
Mw  trial  Oft  the  ground  of  newly  discovered  evidence  saidt-*^ 
^  The  lestioaQiiy  goes  only  to  impeach  the  credit  ef  wbal  has 
tMn  swcfn,  and  oot  to  establish  a  new  ihct.  It  is  merely  eo»* 
tmlieting  former  evidence*  In  that  point  of  view  it  la  9ot 
aateriftL"  Again,  in  Euim  v.  Ehyt^  (3  JbA«.  256,)  <^  A  verdict 
ia  ttenrer  set  aside  to  give  the  party  an  opportunity  of  impeada- 
tiMt  ctedit  of  witnesses  sworn  on  a  former  trial.    Tlie 
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evidence  should  be  to  some  material  fact,  which  would  induce 
the  belief  that,  if  proved  to  the  jury,  it  would  so  far  influence 
their  minds,  as  to'  produce  a  different  verdict."  {See  alse 
Shumway  v.  Fowler^  4  John,  425 ;  Duryee  v.  Dennison^  5  id. 
248 ;  Jackson  v.  Kinney,  14  id,  186 ;  Den  v.  Geigerj  4  Halst 
239;  Den  v.  Wintcrmutej  1  Oreenj  182.)  In  Lister  v. 
Mundellf  {I  B.  ^  P.  427,)  the  rule  as  stated  was  admitted,  but 
that  case  was  taken  out  of  it  on  the  ground  that  the  fads  on 
which  the  witnesses  had  founded  themselves  were  shown  by  the 
affidavits  to  be  false.  "  The  court  observed,  that  though  it  was 
unusual  to  grant  a  new  trial  on  evidence  contradicting  the 
testimony  on  which  the  verdict  had  proceeded,  discovered  sub- 
sequent to  the  trial,  yet  as  the  very  facts  on  which  these  wit- 
nesses had  founded  themselves  were  falsified  by  the  affidavits 
produced,  they  thought  it  afforded  a  sufficient  ground  for  a  new 
trial."    {See  Grah.  on  New  Trials,  499.) 

New  trial  denied. 


Hodges  vs.  The  City  of  Buffalo. 

Hie  common  council  of  the  city  of  Bafialo  baye  no  authority  to  furnish  an  enter- 
tainment for  the  citizens  and  gruests  of  the  city  at  ihe  public  expense. 

Accordingly,  it  was  held  that  an  action  would  not  lie  against  the  corporation  al 
the  suit  of  one  who  had  provided  such  entertainment,  on  independence  day,  upon 
the  employment  of  a  committee  authorized  by  the  common  council  to  contract 
for  it 

.  Error  to  the  recorder's  court  of  the  city  of  Buffalo.  Hodges 
sued  "  The  City  of  Buffalo  "  in  assumpsit  and  counted  for  the 
use  of  certain  rooms  in  his  hole),  for  meat,  drink  and  refresh- 
ments furnished,  and  tlie  attendance  of  his  servants,  &c.  at  the 
request  of,  and  for  the  defendant.  Non  assumpsii  was  pleaded. 
The  plaintiff  proved  that  the  common  council  of  the  city  on 
the  14th  day  of  June,  1838,  passed  a  resolution  appointing  ft 
committee  of  three  aldermen  *'  on  the  part  of  the  corporation 
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lo  eoopemte  with  out  citizens  generally,  for  making  proper 
arrangements  for  the  celebrating  in  a  suitable  manner  the  com- 
ing anniversary  of  our  national  independence."  This  committee 
associated  themselves  with  certain  other  persons  appointed  on  the 
part  of  the  citizens,  and  they  together  (the  three  aldermen  express- 
ly assenting,)  contracted  with  the  plaintiff,  a  hotel  keeper,  to  fur- 
nish an  entertainment  and  ball  at  his  hotel  for  the  citizens  and 
certain  military  guests  who  were  expected  from  Detroit  and 
Rochester,  on  the  evening  of  the  4th  of  July  ensuing,  for' which 
he  was  to  be  paid  $1200.  The  entertainment  and  ball  were 
given,  the  plaintiff  fully  performing  on  his  part  The  plaintiff 
had  received  from  sources  other  than  the  corporation  the  amount 
agreed  to  be  paid,  excepting  a  balance  of  principal  and  interest 
amounting  to  $356,11,  for  the  recovery  of  which  this  suit  was 
brought  The  court  below,  on  the  motion  of  the  defendant, 
nonsuited  the  plainti^  who  excepted.  Judgment  was  rendered 
against  the  plaintiff  for  costs  and  he  brought  error  to  this  court 
on  a  bill  of  exceptions. 

X  L.  Talcait,  for  the  plaintiff  in  error.  "The  City  of  Buf- 
fiilo''  being  a  municipal  corporation,  could  make  a  valid  contract 
ht  the  purposes  specified  in  the  resolution.  {Mayor,  ^c,  of 
Colchester  v.  Lowten,  1  Ves,  ^  B,  226 ;  Clarke  v.  The  Impe-- 
rial  Gas  Light  ^  Coal  Co.y  4  Bam.  ^  Adol  315 ;  White  v.  The 
Westport  Cot.  Man.  Co.,  I  Pick,  215;  Tripp  v.  The  Swanzea 
Co.,  13  id.  292.) 

The  contract  was  performed  by  the  plaintiff,  and  the  defen- 
dant received  the  consideration.  In  such  cases  a  corporation 
cannot  avoid  liability  on  the  ground  of  want  of  authority. 
(Epia.  Char.  Soc.  v.  Epis.  Church  of  Dedham,  1  Pick.  372 ; 
Moss  V.  The  Rossie  Lead  Co.,  6  HUlj  137 ;  State  of  Indiana 
y.  Worarn^  6  Hill,  33.) 

:  E.  Cook,  for  the  defendant  in  error.  The  corporauon  of 
Buffalo  had  no  authority  to  enter  into  this  contract  either  by 
express  grant  or  as  on  incident  to  any  power  directly  given. 
ULngel  ^  Ames  on  Corp.  239.) 
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JBjf  the  Cauftf  Jextett,  J.  The  deteimi«ati9n  of  tliis  cause 
dapends  upoa  th«  qaestioa,  whether  the  corponAioo  4rf  tho  city 
«f  Buffalo  had  power  ta  coalract  the  del^  clahaed.  Such  povm 
must  be  conferred  by  statitle.  It  canoot  be  tateo  by  iiQpiJc»* 
tton.  Corporatioos  haive  bo  odier  powers  dian  snch  as  are 
expressly  granted,  or  such,  as^  are  necessary  to  carry  into  eflbci 
<be  powers  expressly  eooferred..  All  corporati«]iis.  possess  Ao 
powers  enumerated  m  \  B.  &  699,  i  1 ;  but  the  aothotity  to 
^iler  into  this  contract  is  sot  found  there.  No  coipocatinn  pos* 
aesses  any  powers  not  conferred  by  this  section  or  by  its  act  of 
incorporation,  "  except  such  as  shall  be  necessary  to  the  exep- 
eias  of  the  poweis  so  enumecated  and  gmnJ'  {IcL  i  3.)  Tha 
aet  to  incorporate  the  city  of  Buffiilo  contains  no  pro^isioB 
which  countenances  the  claim  now  set  up  as^  appertaiiUDg  to 
the  city  corporation.  The  inhabitants  are  made  a  corporation 
and  as  such  are  authorized  to  be  represented  in  coorts,  to  ha?e  a 
common  seal  and  to  purchase  and  convey  real  estate.  {Laww 
1832,  p.  297,  §  2.) 

The  common  council  are  authorized  to  manage  the  finances 
and  the  eprporale  property,  and  they  may  make  by-laws,  for 
certain  specified  paj!poses.  (i  31.)  They  may  also  moke  and 
change  such  ordinajzces,  by-laws,  and  police  regulations  ^'fei 
the  good  government  and  order  of  the  said  city,  and  the  trade 
and  comme^e  thereof  as  may  be  necessary  to  carry  into  eftet 
the  powers  giyen  to  said  council.''  (i  33.)  They  have  power 
to  raise  $8000  a  year  by  tax  for  lighting  the  streets,  supporting 
a  night  watch,  making  and  repairing  roads  and  bridges,  and 
''to  defray  the  contingent  and  other  expenses  of  the  city."  (}  38.) 
Power  is  conferred  upom  tfie  eommen  council  to  do  certain  aotti 
which,  require  the  expenditure  of  money,  and  which  are  pps* 
peily  chaig^dble  as  contingent  expenses  upon  the  fund  so  tixb« 
raised  by  taxation,  but  there  is  nothing  which  anthoriies  them 
to  provide  entertainments  upon  any  occasion  whatever. 

The  plaiollff 'a  compel  failing  to  find  express  authority  to 
mdos  expenditures  Sbx  this  punpose,  insists  that  the  olatm  can 
}» smtaaned  on  the  ground  that  the  plaintiff  having  fiirttished 
this  entertainment,  the  corporatian  has  received  the  constdo** 
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lioDi  asd^s  bcnoid'fo  {my  Utboagh  the  «ttga([;8iii^t  wins  fMidb 
vriHiKM  logfli  tttUnaeikf.  It  is  said  to  h^  enalogous  to  a  subse* 
quent  jratifici^mi  by  «  cdrfointmi  of  tfie  nsatidioriBed  act  of  te 
agent.  I  cannot  concur  in  this  view  of  the  case.  The  doctrine 
vdeired  taassnmss  Aat  the  pdnoipal  liad  power  to  confer  the 
leqmsite  oathoiily  in  the  first  ioistmte.  It  cannot  be  main^ 
tained  that  a  eoiporation  can  by  a  imbtojiMSit  ratification  make 
good  an  act  of  its  agent  wkich  it  ooiild  ndt  faava  directly  esh 
fMywered  him  to  do. 

The  power  attempted  to  be  conftnled  by  the  common  eomicU 
l^KNi  this  conttnitlee  was  unauAonsael,  and  the'  acts  of  die  comr 
mittee  wars  imd  so  &r  as  Ihsy  a98«tied  fo  bind  the  corpomtioa 

Judgment  affirmed. 


jMwwn 
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ItpD  drfgpdtnt  «i  iSm  tnal  in  tke  iwmraon  phu  of  an  appeal  ftom  a  jodgpiant  in  a 
{uitice's  eonrt,  may  giye  evidfloaa  diawios  in  qoestion  the  title  to  ]anda>  when 
the  same  is  {[enerally  admiwible  under  the  pleadings,  thoush  sueh  erideaoe 
could  not  have  been  zedeived  beibra  the  jturthia 

E&B0&  to  the  AHegany  <7.  P.  The  suit  in  the  cmnmon  pleas 
was  an  af^peal  from  a; judgment  rendeied  be^ie  a  jui^ce  in 
which  Qheen  was  the  plaintiff  and  Whitcomb  &  May  were  de- 
fendants. T%a  dedarallon  was  on  -a  t  pvomissory  note  to  whidi 
the  general  issue  was  pleaded.  On  the  trial  in  the  cOnn^aon 
pleas  the  plaintiff  having  proved  the  note  and  rested,  the  de- 
tedants,  under  a  ootico  of  special  taiaClery 'oAsred  to  shewthat 
"tfie  note  was  given  for  the  purchase  price  of  growing  trses  sdd 
-by  the  pkinliff  to  the  defimdants^  and  that  ibt  pkinliff  had  no 
iitloto  the  land  iqxni which  the  tuees were growihig.  This  wins 
wfagectsd  to  on  the  ground  that  the  Justice  had  no  jurisdiction' to 
try  aqnestion  of  tide^ and  tfiat no  evidence  wds  adnkiscfible  on^the 
trial  of  the  appeal  which  would  not  have  been  competent  in  the 
justice's  court  wh^se  the  cause  was  Jirst  tried.    The  court  sus- 
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tained  the  objection  and  excluded  the  evidence  and  the  defen* 
dants  excepted.  The  plaintiff  had  a  verdict  and  judgment,  upon 
which  this  writ  of  error  was  jvosecuted  by  the  defendants. 


A.  S.  DivcHj  for  the  plaintifis  in  error,  relied  on  the  prorision 
declaring  that  issues  of  fact  brought  into  the  common  pleas  by 
appeal  should  "  be  tried  by  jury  or  referred  in  the  same  manner 
as  if  the  same  had  been  joined  in  a  suit  originally  commenced 
in  the  court  of  common  pleas."  (2  B.  S.  263,  i  216.)  He  cited 
Jackson  v.  Cover fs  iidminisiraioraj  (6  Wend.  139,)  where  a 
recovery  in  the  common  pleas  in  an  appeal  suit  for  an  amount 
exceeding  that  to  which  the  justice^  jurisdiction  was  limited 
was  sustained,  as  anal<^ous  to  this  case. 

W.  O.  Angela  for  the  defendant  in  error,  maintained  that  by 
the  terms  and  obvious  policy  of  the  statute  a  defendant  sued 
before  a  justice  was  precluded  from  making  a  question  as  to  the 
title  to  lands,  unless  he  would  plead  or  give  notice  of  title  pur- 
suant to  the  provisions  of  2  R,  8.  236,  i  69  e^  seq.  An  appeal^ 
he  contended,  was  a  proceeding  in  the  nature  of  a  review  of  the 
former  judgment,  and  should  be  /tried  upon  the  same  principles 
which  governed  on  the  fonner  trial,  where  it  was  conceded  that 
evidence  upon  the  question  of  title  could  not  be  received.  If 
this  were  not  so,  a  judgment  in  a  justice's  court  in  all  respects 
legal  and  correct  and  which  therefore  ought  to  stand,  could  not 
be  sustained  on  appeal.  This  would  be  an  incongruity  which 
the  legislature  never  contemjdated.  He  cited  Dewey,  r.  Bord- 
ioeUj  (9  Wend.  66.) 

By  the  Couri^  Jewett,  J. (a)  The  counsel  for  the  defendant 
in  error  assumes  that  the  defendants  before  the  justice  could  not 
'have  been  permitted  to  give  evidence  of  the  fiiilure  of  the  con- 
nderatioQ  of  the  note,  as  it  would  have  involved  the  question 
of  title  to  lands,  c(  which  the  justice  had  no  cognizance;  thai 
if  the  defendants  below  desired  to  avail  themselves  of  such  de* 
.— — — — »^— — — ^^— » ■■  11  111  .-.■■-»■  j^i, III  i»    „— ^_^,»»— ^»^— i»^i^ 

Kn)  nit  MOM  WM  decided  at  IU7  Im,  IddS. 
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fence,  they  shonld  have  pleaded  title  before  the  justice  according 
to  the  requirements  of  the  statute.  On  the  other  hand,  it  is  in- 
sisted that  a  defendant  can  avail  himself  on  appeal  of  any  evi* 
deoce  which  would  have  been  admi^ble  under  the  pleadings, 
if  the  suit  had  been  originally  commenced  in  the  common  pleas. 

By  the  statute  relied  on  by  the  counsel  for  the  plaintifEs  in 
error  it  is  provided  (f  216)  that  <^  every  issue  of  fact  so  joined  or 
brought  up  on  appeal  shall  be  tried  by  a  jury,  or  referred  in  the 
same  manner  as  if  the  same  had  been  joined  in  a  suit  originally 
commenced  in  the  court  of  common  pleas."  The  evidence  of* 
fered  would  have  been  admissible  under  the  pleadings  if  the 
suit  were  an  original  one  in  the  common  pleas,  instead  of  an 
appeal.  The  case  of  Dewey  v.  Bardv^U^  referr^  to  by  the 
counsel  for  the  defendant  in  error  was  an  appeal  from  a  justice's 
judgment  in  an  action  of  trespass  quare  claustin$  /regit.  The 
plea  before  the  justice  was  the  general  issue.  It  was  held  that 
the  defendant  was  not  at  liberty  to  show  title  in  himself  on  the 
trial  in  the  conunon  pleas,  because  such  evidence  was  not  ad- 
missible under  those  pleadings  in  any  court 

We  think  the  common  pleas  erred  in  the  case  before  us  in 
excluding  the  evidence.    There  must  be  a  venire  de  nova. 

h 

Judgment  reversed. 


Dennt  and  others.  Trustees,  &c  vs.  Thb   Manhattam 

Company. 

Where  an  agent  n^ecU  to  perform  a  doty  which  he  owes  to  hu  prineipal  and  third 
persona  are  thereby  injored,  their  lemedy  is  against  the  principal  and  not  agamsl 
the  agent 

AMoidingly,  wfasra  the  plaintiffii  were  the  affsgnees  of  a  certificate  of  ttook  atand- 
hy  in  the  name  of  another  person  in  a  feieign  banking  corpoimtion  which  had 
a  transfier  oflSoe  in  this  state  under  the  charge  of  an  agent  antborixed  to  ngister 
transfas,  who  unjustly  nlbsed  to  permit  the  plaintiff's  stock  which  was  i^gis- 
tand  hi  that  office  to  be  tmnsferred  to  them  on  its  beek%  opoo  wfaieh  4h6f 
hraogfat  Matagninsi  tba agent;  \f\U  that  Ihn  antinn  nmilil  not  bn  imhitshwil 
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to  "decItinitioiD.  The  plaintiflB,  tis  inisteetf  qf ilia 
tire<fitd1rs  of  Joseph  and  Andrew^  BK>i;m,  appointed  pursuant  to 
proceiEidfngs  -  by  attachment  instituted  against  fliem  as  non- 
residisfnt  debtors  on  the  9th  day  of  November,  1836  tinder  the 
provisions,  of  the  revised  statutes,  sued  the' defendants  in  cdse 
for  an  alleged  violation  of  duty  as  the  agents  in  N^^^York  of 
ihe  Planters' Bank  of  Tennessee,  in  refusing  to  peimit  a  trans* 
fer  to  the  plahili&  on  Ihe  transfer  book  6f  tfie  Plahteis*  Bank 
kept  by  them,  of  i«ro  hundred  atad  eighty-one  shares  of  fte 
capital  8td6k  df  &at  bank  alleged  to  belong  to  the  pbdntifi  ih 
tfieir  ehanuiter  of  trustees.  The  deelaration  alleged  that  the 
disfeudants  Were  a  banking  corporation  orgtonzed  under  their 
charter  and  transacting  business  in  the  city  of  New  York,  and 
titat  the  Planters'  Bank  was  u  corporation  created  by  the  legts- 
iMtire  of  Tebtiiesaee  with  a  capital  of  12^000,000,  divided  into 
iAlares  of  $100  each.  It  ihea  averred  Hiat  the  'defendants  at  the 
ii^vetal  times  -alierwards  mentiolfied,  ''were  the  agouls  in  the 
iiaid  city  of  New-York  of  the  said  Planters'  Bank  of  Tenheasee 
for  the  registration  and  transfer  c(  the  stock  of  such  Inmk  and 
the  payment  of  dividends  thereupon  in  said  city,  and  did  during 
all  the  time  last  aforesaid  keep  at  their  said  banking  htase  in 
the  city  of  New  York,  a  set  of  books  for  the  registration  and 
transfer  of  the  said  istock  of  the  said  Plantera'  Bank  of  Tennes- 
see," to  wit,  d&c.  It  then  stated  with  particularity  the  title  of 
the  trustees  to  the  shares  claimed  by  them,  which  was  substan- 
tially as  follows :  the  Browns,  prior  to  the  attachment  against 
them,  were  the  ownera  of  the  stock,  and  held  two  certificates, 
-each  for  is^parals  portions  of  it,  issued  by  the  defebilants  aa  the 
lawfiilly  authorized  agents  of  tbe  Planters'  Bank,  signed  by  the 
cashier  and  by  a  clerk  of  the  defendants  under  the  corporate 
seal  of  the  Planters'  Bank,  which  certificates  stated  that  the 
Browns  were  entitled  to  the  shares  mentioned  in  the  certifi- 
bates  lespet^v^,  which  were  declared  to  be  ^transfiomble  only 
at  (tie  bank  of  the  said  defendacnt^  on  the  surrender  of  Hi  e^- 
ficate."  On  the  12th  day  of  December,  1837,  A.  Brown  as 
*«arviTiHr  <tf  J.  Brown  who  had  died,  executed  under  his  aeal 
a^tecJiifiifaiibe^aid  transfer  of  the  stock  mentioned^  both^ter* 
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tificatwL  to.  Messrs.  QrockBtt  and  Parky  with  a  ppwer  of  atl^ii»97 
oontamed  ixi  il  to  &  derk  of;  the  defendants^  wbo  was  namedj 
ta-  8uftmd^  die  ceriificfkjtea  and  execute, a  fennal  tranaferi 
Grockatt  and  P^k|  a  few  days  afterwards>  executed  a  like  con- 
v^qrance  of  the  stock  to  the,  plamtiflb  as  trustees  as  aforesaid^ 
with  a  power  of  attorney  in  blanks    The  decJaratioA  thereupon . 
avers  that  it  became  and  was  the  duty  of  the.d^ni^tits.upoqt., 
the  production  and  surrender  of  the  certificates.  *' to  suffer,  apd 
permit"  the  stock  to  be  regularly  transfeicred  uppu  the  tians^c 
hi9oks  kept  at .  the.  detodaats'  bank  tot  the  pl^til^.as  tru^eida ^ 
uoder  theact;  and  thitK  the.  pl^ti^Ssi)  to ,  wi^  on  .the  2^0)^  of 
September,  1838,  ice.  exhibited  to  the  defendants  theses  evideti?^ , 
ces  of  their  right  to  the  stock,  and  also  a  letter  from  the  cashier 
if  the  Planters'  Bank  to  tt^  cashier  of  the  del^ndants!  cpnapsuiy 
loquentiog  that.sqit^h.trensfer  might  be  made,  and  o^red  to  fill, 
lypi .  the  .blmk.  ia  the  last  uienUoned  conveyance  with  the  naxniO;, 
of  a  clerk  of  the  d^fendant#  and  to  do  all  necessary  acts,  &c« 
and  r^iiested  the  de&md&uts  to  pe^it  the  transfer  to  be.  made ; 
yet  that  the  defendftAtS:  not  regarding  their  duty^  d^a  but  con- 
triving and  fraudulently  intending,  &c.  would  not  suffer  or 
pe^nnU  the  stock  to  be  transferred  to  the  plaintiffs  oi^  the  books 
sp  kept;  by  them,  &c.  whereby  the  pla^)tifb  have  been  unable  tqi . 
o^itttn^  sijiipeient  titl^  to  the  stock  and  have  been  prevented 
fiooA  soling  apd  disposing  of  it,  whereby  it  has  become  of  na 
v^Me.tetheipligiAtifl^, 

The  feregoing  is.th^  substance  of  the  fijrst  count.  There 
were  four. other  counts  substa^tia^y  like  t^.  first,  but  \7ith  some 
additional  averments  not  material  to  the  ppint  dejtepmined  by 
th«^  court. 

T)he  defendants  deonurred  to  the.  declaratio;i,  aijfsigning  special 
cpHise^  otpc.tiug  auuu;^  other,  things  that  the  declaration  did 
iy>t.shaw  any  v^id  ti^  in  the^  plainti^.as  trust^s  to  the  stodi; 
in  question,  and  that  the  defendants  were  not  liable  to  th^  plain«i. 
tiffit^nra^  ^^^  ^  omitted  by  them  as  agents  of  the  Planters' 
Bank ;  and  that  if  they  were  liable  at  all  the  action  ought  to 
have- been  assumpsit    Joinder. 
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&  P.  Stiiplea  4*  ^Sl  SievenSj  for  the  defendants,  to  Acfw  that 
the  declaration  stated  no  title  to  the  stock  in  the  plaintiA  as 
trustees,  referred  to  2  R.S.  pp.  7,  8,  ii  30,32;  Id.  42,  i  7,  mb. 
2;  Stat.  1842,  p.  227,  8, }  6;  2  Kenfs  Cam.  406;  Cwen  ^ 
BUPs  Notesj  870,  note  621 ;  O^dm  v.  Saunders^  (12  TFAaii/. 
213,  369,)  Abraham  v.  Plestaro,  (3  Wend.  S38,)  vSiToiy^  Ovf^ 
Zratr^,  348,  i  414 

They  maintained  that  if  the  plaintifis  had  a  cause  of  action, 
it  was  against  the  Planters'  Bank  of  Tennessee  and  not  against 
the  defendants  who,  as  agents,  were  respcffisible  only  to  their 
employers.  (Sttny  m  Agency^ }}  216,  217,  263,  270,  306,  309, 
rMe  1 ;  U.  310. 

8.  A.  Fhotf  for  the  jdaintifis  cited  upon  the  first  question,  2 
R.S.8jiU\  Id.  p.3,i  6]  /d  42,  i  8,  sub.  2]  /<<.p.  46,U 
26^0  36;  BogertvHertell,{iHm,A92j603.)  To  show  that  the 
defendants  were  liable  he  referred*  to  Kcrtright  v.  The  Buf- 
falo Commercial  Bank,  (20  Wend.  91,)  Hearsey  ▼•  Pruyn,  (7 
Mine.  179, 182,)  Story  on  Agency,  \h  314,  316. 

Per  Curiam.  We  entertain  a  pretty  strong  impression  that 
the  plaintiffs  have  failed  to  show  a  good  title  to  the  stock :  but 
our  decision  will  be  put  upon  another  ground,  concerning  which 
we  have  had  no  doubt  from  the  moment  the  case  was  opened. 
If  the  plaintiffs  have  a  cause  of  action  against  any  one,  it  is  not 
against  the  defendants,  but  against  the  Planters'  Bank  of  Ten- 
nessee. The  defendants  were  not  the  agent  of  the  plaintiffs  and 
owed  them  no  duty.  They  were  the  agent  of  the  Planters^ 
Bank ;  and  for  a  neglect  to  discharge  their  agency,  they  are 
answerable  to  their  principal  and  to  no  one  else.  If  third  per- 
sons are  injured  by  the  neglect  of  a  known  agent,  the  rule  is 
respondeat  superior,  and  generaUy  the  action  must  be  brought 
against  the  principal. 

Judgment  for  defendants. 
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Harobr  and  another  vs.  McCullough. 

Where  a  oraditor  at  the  reqaeatof  the  debtor  and  opoii  hie  ezpnee  pmniee  to  pay  the 
ezpeneee,  takes  a  joimey  to  the  lesidenee  of  the  latter  with  a  yievr  to  eettle  the 
demand,  and  afterwards  inolndes  eaeh  eipeaeee  in  a  eecority  taken  for  the  debt, 
snoh  eeeoritf  is  not  ttenrioiB. 

The  second  endoreee  and  holder  of  a  biU  had  obtained  judgment  againet  the  drawereb 
and  theeeoond  endoreer  who  was  liable  on  the  p^ier  paid  the  amoont  to  the  holder 
and  xeoeired  from  him  an  assignment  of  the  judgment ;  heid  that  this  wae  not  an 
extingoishment  of  the  debt  against  the  drawers  or  the  prior  endorser. 

The  drawers  were  an  ineoiporated  eompany  the  stockholders  of  which  were  person- 
aUy  liable  for  its  debts.  HeU  that  the  assignee  might  use  the  name  of  the  plaintiff 
in  the  judgment  in  an  action  to  enforee  the  liability  of  a  stockholder. 

Where  in  snob  action  the  eridence  to  shew  that  the  defendant  was  a  stockholder 
when  the  debt  was  contmeted  was  a  proiy  given  by  him  shortly  afterwards  to 
vote  at  the  ensoing  annual  election,  the  Ume  for  holding  which  was  less  than  thirty 
days  from  the  time  when  the  debt  was  contracted,  and  by  the  charter  the  stock- 
holders  oooM  only  vote  npon  slock  which  they  had  held  for  thirty  dayspreeedng 
the  election ;  held  that  the  eridence  was  prtma/ade  sufficient 

Stockholders  who  by  the  charter  are  **  jointly  and  eeverally  personally  liable  "  for  the 
debte  contmeted  by  the  corporatioQ  are  principal  debtore  and  not  eureties  lor  the 
corporation,  and  therefom  time  of  payment  given  to  the  corporation  by  a  creditor 
does  not  dischargea  stockholder  who  did  not  assent  to  thaextensaoo  and  who  is 
subsequently  proeecuted  on  account  of  his  individual  liability. 

Whether  in  a  suit  against  a  stockholder  to  enforee  his  individual  liability  another 
stockholder  is  a  competent  witness  for  the  defendant,  piere.    Per  BaoNSON,  C.  J. 

The  defendant  was  sued  as  a  stockholder  in  the  Rossie  Ga- 
lena Company,  and  the  action  was  tried  in  July,  1844,  at  the 
St  Lawrence  circuit,  before  Willard,  0.  Judge.  On  the  22d 
of  January,  1839,  the  plaintifb  sold  fo  the  Rossie  Galena  Com- 
pany 76  barrels  of  pork  and  30  bushels  of  beans  for  $1642,60, 
to  be  paid  for  in  cash.  But  being  then  unable  to  pay,  the  com* 
pany  on  the  24th  of  January  gave  the  plaintifis  a  note  for  the 
amount  payable  in  twenty  days  at  the  JeffiBison  County  Bank. 
The  notAras  protested  for  non-payment,  and  taken  up  by  the 
plaintifl^  After  several  communications  on  the  subject  of  the 
debt  had  passed  between  the  company  and  the  plaintifb,  the 
company  requested  the  plaintiflb,  who  resided  in  Jefferson  county, 
to  go  to  Ogdensburgh,  where  the  company  transacted  its  busi- 
ness^ for  the  purpose  of  effecting  a  settlement  of  the  claim»  and 
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the  company  expressly  agreed  and  promised  to  pay  the  plaintifSi 
for  their  trouble  and  expenises  in  n^uiking  the  joq;r^sy.  Accord- 
ingly one  of  the  plcdntifis  went  to  Ogdensburgh,  when  the  mat- 
ter was  arranged  by  the  company's  giving  the  plaintiffi  a  bill 
ci  exchange  drawn  by  the  cpinpany  on  Barzillai  Ransom^  New* 
York,  for  $1600,  which  was  dated  Marph  29^  1839,  aod  made 
payable  to  tb^  oidsr  of  John  X  QUbert  three  montfas  after  date; 
and  the  bill  was  endorsed  by  Gilbert  the  payee,  and  by  George 
W.  Shepard.  Hie  amomit  of  the  bill  was  made  up  of  the  ori- 
g^al  debt  and  interest  on  it  until  the  bill  would  mature^  the 
efqpense  of  piptesting  the  note,  whieh  the  piaintift  had  paid,  and 
the  sum  of  $7,60  for  the  e^qpenses  of  the  journey  of  one  of  the 
plaintiff  to  and  from  Ogdensburgh. 

The  draft  was  protested  at  maturity  in  July  for  nourpayment, 
and  due  uotice  was  given  to  the  drawers  and  endomeon.  TYie 
pkintiffi  afterwards  sued  the  company,  and  recovered  a  judg- 
ment on  the  bill,  which  was  docketed  June  17, 1340.  An  exe- 
cution was  issued  on  the  judgment,  and  returned  ntdla  bona. 
The  plaintiflS^  then  sued  Gilbert  &,  Shepaid,  the  endorsers  of  the 
bill^  who  had  been  duly  charged.  Shepard  thereupon  paid  the 
plaintiff  the  balance  remaining  due  on  the  judgment — a  part 
haying  been  previously  pe^id  by  the  company — and  took  an 
assignment  of  the  judgment,  with  authority  to  use  the  plaintifb' 
names  to  ^collect  the  debt.  The  assignment  wat  made  and  dated 
September  10,^  1840.  On  die  16th  of  July^  194S^  Sfaepaid 
assigooi  the  judgment  to  Stephen  Storm.  HkiB  suit  was  after- 
wards  brought  in  the  name  oi  the  plaintifir  fi»r  the  benefit  of 
Stoim^  the  ass^ee« 

To  ptova  the  defendant  a  stockholder  in  the  company,  the 
0ttintif&  gave  in  evadeoce  a  written  proxy  or  power  of  attorney 
whidi  that  dfeiendaiit  on  the  28th  day  of  January,  1639,  gave  to 
Me  Ransom,  authorizing  i|tm  to  vote  on  Ae  defisndutls  slock 
at^an  electkmofdirBOtorsof  the  company  lobe  hitd  in  February 
fiiUowi&gk  To  this  was  annexed  the  dtfiand»ntteaffidavit^  made 
en  the  same  day,  jthat  the  stock  was  not  hypothecated,  &c. 

The  defendant  moved  for  «  nonsuit  on  the  following  grounds : 
t*  The  UU  of  exchange  on  which  the  suit  is  brought  is  void  for 
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mary,  becaose  ^i50  ibr  Hie  tniTBHiaf  ezpitins.  of  0119  of  the 
plahitifi  iiom  Jeffenoa  ooa&ty  to  O^kntbois^  w«m  incliidsd 
mthebUl. 

SE  The  payment  of  the  debt  to  the  pkuntifi  by  Sbepaid  ex« 
tingtUBhed 'the  jtidgment -against. the  eompany^  and  the  bill  of 
exchange  on  wbioh  the  judgment  waa  reoovaied;  and  this  suit 
cannot  be  maintained  in  tb&nameof  ^plaimtMrfor  the  fasnefit 
of  Stomii  the  asaignee. 

'  3.  The  debt  ibr  whieh.tbe  biH  traa  given  vn^  contraeted  on 
the  SM  January,  1839 ;  and  it  deea  net  appear  that  the  defen- 
dant was  a  stockholder  until  the  88di  day  of  that  mondi«    And 

4  The  defendantas  a  stockiiolder  is  a  sumty,  and  he  is  die-/ 
charged  by  the  time  which  was  given  to  the  company — first|by 
taking  the  2&day  note ;  and,  seeoad,  by  taking  the  bill  of  eacr 
ehange  atlhree  months. 

The  motion  for  a  nonsuit  was  overruled  and  the  defendant 
excepted. 

The  defendant  oftred  to  prove  that  the  bill  nUgfatbava  been 
ocdlected  of  the  company  if  the  plaintMi  had  prosecuted  the  com* 
pany  sooner  Aan  fliey  did.  The  judge  decided  that  that  would 
ecmstitute  no  defence^  unlesa  the  defendant  had  requested  the 
plaintiffi  to  proceed  against  &e  cosspany*    Bz!eeptieiir 

The  defendant  called  lohn  X  Gilbeii  aea  witness  to  prove 
Ifaat  certain  lead  had  been  tumed-out  to  apply  ^n  this  draft.  It 
was  admitted  that  Gblbert  waa  a  steckfaoider ;  and<  the  judge 
ngactedhimas  an  interested  witness.  Eacoeption.  The  lead 
in  question  was  afterwards  allowed  by  thediteccion  of  the  judge 
as  a  payment  on  the  bill.  Verdjet  for  the  plalntift  ■  for  the 
balance  f  14QS,6<(.  The  defendant  moves  tbt  a  new  trial  on  a 
biU  of  exoepcions« 

R  Dmwin  Smithy  ftr  the  defeodaiA 

Am  a  Jimu9f  for  the  plaiatillk 

B9  Hu  Gourij  Bronson,  Gh.  J.    We  aie  leferred  te  HUKoms 
^  Bbnoe,  (7  Pmfe,  681,)  as  an  authority  to  pKtn  the  biS  voM 
ToL.  II.*  16 
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for  usury.  But  in  that  case  one  half  of  the  expenses  of  Ihe  cred- 
itor's journey  were  included  in  the  mortgage^  when  the  journey 
had  not  been  made  at  the  request  of  the  debtor,  nor  upon  any 
promise  to  pay  the  expenses;  while  here  the  journey  tras 
made  at  the  request  of  the  company,  and  upon  its  express  under- 
taking to  pay  die  expenses.  The  $7,60  might  have  been  recov 
ered  from  the  company  although  no  arrangement  in  relation  to 
the  original  debt  had  been  made.  It  was  so  much  money  paid, 
laid  out  and  expended  for  the  company  upon  request ;  and  was 
as  much  a  debt  as  was  the  original  demand.  There  was  no  usury. 

Shepard  paid  the  plaintiflb  and  took  up  the  bill  as  endorser. 
Clearly  that  did  not  extinguish  the  bill  as  against  the  drawers, 
or  against  Gilbert,  who  was  a  prior  endorser.  Shepard  might 
have  sued  either  of  those  parties  on  the  bill.  But  as  a  judgment 
had  already  been  recovered  against  the  company  on  the  bill, 
Shepard  took  an  assignment  of  the  judgment,  with  authority  to 
use  the  names  of  the  plaintiffs  for  his  own  benefit.  There  was 
nothing  objectionable  in  the  transaction.  It  was  a  sale,  and  not 
a  satisfaction  of  the  judgment ;  and  I  see  no  reason  why  Shep- 
ard, or  Storm,  the  last  assignee,  should  not  be  allowed  to  use 
the  plaintifl^  names,  with  their  consent,  for  enforcing  payment, 
either  against  the  ocMnpany  or  the  stockholders. 

Those  stockholders  cmly  are  liable  who  were  such  at  the  time 
the  debt  was  contracted.  {Moas  y.  Oakley^  2  HiU^  266.)  In 
this  case  the  original  debt  was  contracted  qq  the  22d  of  January, 
1839,  when  the  provisions  were  sold  to  the  company ;  and  it 
does  not  expressly  ajqsear  that  the  defendant  was  a  stockholder 
until  the  making  of  his  proxy,  which  was  six  da]rs  after  the  sale. 
But  it  will  be  seen  fix>m  the  charter  that  the  annual  election  fiir 
directors  of  the  company  is  held  on  the  first  Monday  of  Febru- 
ary ;  and  that  the  stockholders  can  only  vote  upon  shares  which 
they  have  held  for  thuty  days  preceding  the  election.  {JStai. 
1837,  p.  446,  i  3.)  The  power  which  the  defendant  gave  to 
Bansom  to  vote  on  his  stock  at  the  February  election,  afforded 
presumptive  evidence  that  the  defendant  had  either  then  held 
the  stock  for  thirty  days,  or  that  he  would  have  held  it  for  that 
period  by  the  time  the  day  for  the  election  arrived.    It  is  not  ts 
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be  presamed  that  the  defendant  intended  to  do  a  wrong  to  the 
other  stockholders,  by  voting  when  he  had  no  right  to  do  so. 
And  if  we  go  back  thirty  days  from  the  time  of  the  election,  it 
will  carry  us  to  a  date  anterior  to  the  contracting  of  this  debt 
The  plaintifl^  made  ont  a  prima  facie  case  for  charging  the  de- 
fendant as  a  stockholder,  and  the  motion  for  a  nonsuit  upon  that 
point  was  properly  overruled.  ^^^ 

The  charter  makes  the  stockholders  '<  jointly  and  severally, 
personally  liable  for  the  payment  of  all  debts  or  demands 
Gontmcted  by  the  said  corporation."  ( §  9.)  But  they  cannot 
be  sued  until  a  judgment  has  been  recovered  against  the 
corporation,  and  an  execution  has  been  returned  unsatisfied, 
(i  10.)  As  between  themselves,  we  have  regarded  the  stock- . 
holders  as  standing  in  the  character  of  partners.  (Moss  v. 
Oakley f  2  HiU,  266 ;  Baileif  v.  Bancker,  3  id.  188.)  But  in 
reference  to  creditors,  they  have  been  spoken  of  as  guarantors 
or  sureties  of  the  company.  {Moss  v.  McOulhugh,  6  Hilly 
131.)  If  they  are  to  be  regarded  in  all  respects  as  sureties,  | 
then  it  is  quite  clear  that  the  defendant  has  been  discharged  by 
the  acts  of  the  plaintiflEB,  who  have  twice  given  time  to  the  com- 
pany without  his  consent  But  I  think  the  stockholders  in  their 
individual,  as  well  as  their  cbrporate  capacity,  are  principal 
debtors.  Although  they  have  been  incorporated  with  many  of 
the  privileges  usually  granted  to  men  associated  in  that  form, 
yet  the  privilege  of.  exemption  from  personal  liability  for  the 
debts  of  the  company  has  been  denied  to  them,  and  their  personal 
liability  has  been  expressly  declared.  They  are  thus  placed, 
in  relation  to  the  creditors  of  the  company,  upon  the  same 
footing  as  though  they  were  an  unincorporated  association,  or 
partnership.  That  is  the  view  which  was  taken  of  the 
question  under  a  charter  of  the  same  nature  in  Allen  v.  SewaUj 
(2  Wend.  327,)  and  although  that  judgment  was  reversed, 
(6  id.  336,)  yet  upon  this  point  the  members  of  the  court  of 
enors  who  delivered  opinions  agreed,  substantially,  in  the 
doctrine  which  had  been  laid  down  by  this  court  And  in 
Moss  V.  Oakletf  we  considered  the  stockholders  liable  in  the 
same  manner  as  though  they  had  gone  on  with  the  business 
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a|i.a]»,UBipcjagiy<»ted  nftioftkt^  which  ig  iKifattig  but  a  paiU 
Q^rship.  Ju^  this  ^loielrinB  was  .i»iictical^  applied  in  Baibjf 
Vt  Aindk^r,  where  weheld  that  one  member  of  the  aaaociatioii 
oc  partoecship  could  iUOt^ue  another  fine,  a  debt^  dne  fiom  the 
compuny*  Iconsidier  the  legielatureas  saying  to  thooe  who 
applied  for  the  charter^  '^  you  may  hare  .axorpoKata  capacity  finr 
the  convenience  of  transacting  busmese^  and  the  Jncihty  of- 
trapjifeni^g.youipresp^tiyeiiii^ereat^Ja  the  joint  conoem;  but 

'  yoiA^M^  romm  liab]^  to  the  creditora  ofthe.  associatioa  in 
the  sapie  manner,  su^stantiaUyy  as  though  you.  had  not.besa 
iz^rpofffiAed.''    In  one  respect  the.  burden^  was  made  mom 

)  oneroid?  than  it  wpukl  have  be^  in.gomg  on  without  acharter ; 
for  the  cppartners  are  sef^aUfj.  as.  well  as.  jointly  liable.    Bui 

n'  tl^t  does,  not  affect  the  principle^  Nor  isJt  affeoted  by  another 
provision,  which  lightens  the  burden,  by  saving  the  stock- 
holders from  an  action  until  the  creditox  has.  ailempled  to* 
collect  the  money  from  the  corporation  by  proceeding  to  a 

f  judgment  and  execution.  The  stejckholders  axe  dsbtots  from 
the  begiuningy  although  the  creditor  has  no  r^nedy  against- 
them  until  be  has  first  tried  to  coUect  firom  the  copapany.    This. 

/  is  no  mf>i»  than  applying  an  equitable  principle,  which  requjios 
that  tb^  debts. should  ha,  paid  from  the  joint  funds,  of.the 
aasoeiates,  mther  thw  fWrn  the  aepamte  property  of  any  one  of 
them*    I  thp&k  the  defendant  was. answerable  te^  the  plaiqtifii. 
as  a  prinqipid  debtor;  and  consequently  that  ha  was.  not. 
dischi^rged  .by  giving  ti^iie  to  the  cmnpanyp 

Ae  the  defendant  i^  not  to  .be.  regarded  as  a  surety,  it  fiallowa. 
that  the  offer  tfn, prove  that  the.  debt:  might  have  been  ooUeoted* 
from  the  company  ^as.  pscuperly  overruled.  Indeed,  if  the 
defendant'  had  hem  strktly  ar  surety,  the  otEsr  amounted  ta 
nothing,  without  coupLmg  Wiilh  it  an  o&r  to  show  that,  du^ 
plainti^  h^  been  requested  to  ptpoeed  against  thecod^MUiy. 

In  Piero$y.  Keameik  (5  £S^  89.)    Gilbert^  a  stoeUmUeL 
WM  callepl  hy;the  plainUff  in  a  suit  agc^nst  another  stockholder^* 
and  we^  held  hiaa  incompetent  on  the  authority  of  MirfMaci; 
r^WMj  (16  Msi.  89.)    Gilbert  has  now  been  called  by  the 
ftefendtn^  and  been  rejected  as  also  incompetent  on  that  side* 
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It  18  hardly  tsio^ble  Aat  bcMi  6f  <hese  deeisi^m  tfeMdd  be 
tight  Bat  I  am  glad  to  finfd  "Oiat  it  is  not  >  tiov '  n^essary  to 
ent^  tipon  the  diteiission  of  this  T^xed  qnditioa.  Gilbert  was 
called  for  the  sole  purpose  of  lowing  by  him  that  ^6  taltte 
of  certain  lead  ought  to  be  applied  in  part  satls&ction  of  this 
debt ;  and  if  he  was  improperiy  rcjeetdd,  the '  error  was 
subsequently  cured  by  allowing  the  lead  in  part  payment  of 
the  debt 

New  trial  denied. 


CotEQuavE  Ts.  BftfiEtr  md  others. 

A  ntt  HiuMt  the  «ni8t0«i  of  a  Mhool  dletriot  to  reoover  teacher's  vafM  doee  not 
abate  and  is  not  disoootinned  bgr  the  expiration  of  the  defendants*  term  of  office 
and  the  ehbice  oToUier  persons  to  sacoeed  them. 

If,  where  the  enttis  in  a  ]astic6*s  ooort,  th«Sr  toccessois  Tohintariiy  i^ypMr  tad  eoa- 
MBt  to  be  flBtellnledaa  4iBfendimta,  sneh  suhBiituliua  shmdd  be  ande  and  the 
•int  sbovld  proceed  against  them.    Fa-  Buiawmi^  X 

Bot  a  jnstioe  of  the  peace  has  no  power  to  compel  the  suhstitntkn  of  new  parties  in 
a  sdit  befon  hhn,  the  prorision  uk^  R.8.  474,  §  100,  not  being  appEcable  to  jns- 
tioe^ ootnts. 

liters  the  aew  ttostees  do  twt  aipply  to  be  tibrtitaled,  the  smt  against  the  old  oQtB 
aheoldpioaeed;  aadifaMoofeiyishadithisraMeotilledWbeattswBdtheaiiioait 
in  their  ofioial  aeooimts. 

Error  to  the  Chenango  C:  P.  Col^ove  sued  Breed  and 
the  other  defendants  in  error  before  a  jttstib^  of  die  peace  and  de- 
clared against  them  as  the  trustees  of  scbtool  tiistrict  No.  10  in 
the  town  of  Lincklaen,  for  the  services  of  his  son  as  a  teacher 
of  the  common  school  in  that  district.  The  defendants  pleaded 
the  general  issue  and  the  cause  was  adjoumed  to  a  ftitare  day 
at  the  instance  of  the  defbtidtots.    On  the  aidjouMied  day  the 

^^paHies  apipeared  and  the  defendants  tbidl^  the  ;|u8tii3e  to  dis- 
tnrss  the  suit  on  the  ground  that  «ince  the  adjouronitot  their 
office  of  ti^^tees^  had  expired,  that  the  aAmial  district  school 

^ineeffing  ht^d  been  h^ld  and  that  other  pet^sons  had  hefen  chosen 
in  their  vl\io^\    The  plaintiff  admit!^'  the^  -feets  stated 
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but  insisted  that  the  defendants  were  still  liable.  The  justice 
however  sustained  the  motion  and  rendered  judgment  in  favof  of 
the  defendants  for  their  costs.  The  common  pleas  affirmed  this 
judgment  and  the  plaintiff  brought  error  to  this  court 

/  Wait^  for  the  plaintiff  in  error. 

jR.  O.  Reynolds^  for  the  defendants  in  error. 

By  the  Court,  Beardslet,  J.'  The  justice  erred  in  did 
missing  the  cause  and  rendering  judgment  against  the  plaintiff 
on  the  groimd  that  the  official  term  of  the  defendants  had  ex- 
pired, and  other  persons  had  been  chosen  in  their  stead.  Upon 
this  the  statute  is  direct,  for  it  declares  that  '^  no  suit  commenced 
by  or  against  any  officers  named  in  this  article''  (and  trustees  of 
school  districts  are  of  the  number)  *'  shall  be  abated  or  discon- 
'  tinued  by  the  death  of  such  officers,  their  removal  from,  or  resig- 
nation of  their  offices,  or  the  expiration  of  their  term  pf  office ; 
but  the  court  in  which  any  such  action  shall  be  pending,  shall 
substitute  the  names  of  the  successors  in  such  office,  upon  the 
a^pplication  of  such  successors,  or  of  the  adverse  party."  (2  R 
S,  474,  §  100.)  If  the  successors  of  these  defendants  had  applied 
to  be  substituted  as  defendants  in  the  suit,  that  should  have  been 
done ;  but  no  such  application  appears  to  have  been  made  on 
their  part,  nor  did  the  plaintiff  apply  to  compel  such  substitu- 
tion. Had  he  done  so,  I  think  the  application  would  have  been 
unavailing ;  for  that  branch  of  the  statute  which  authorizes  the 
adverse  party  to  apply  for  and  compel  a  substitution  of  new  par* 
ties  is  inapplicable  to  a  justice's  court.  Although  the  defendants 
in  cases  of  this  descripticm  are  prosecuted  officially,  still  the 
judgment  when  recovered  binds  them  personally.  {Id.  476,  i 
108.)  Such  a  judgment  can  in  no  case  be  legally  renderedi 
until  the  court  has  acquired  jurisdiction  over  the  persons  of  the 
defendants.  If  they  appear  and  consent  to  be  substituted  in 
that  character,  that  gives  the  justice  jurisdiction  over  them ;  but 
1  am  not  aware  of  any  mode  by  which  the  new  trustees  of  a 
school  district  can  be  compulsorily  required  to  aj^iear  as  defen 
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daats  in  an  action  pending  against  their  predecessors,  before  a 
justice  of  the  peace.  As  this  has  not  been  provided  for,  that 
clause  of  the  section  which  authorizes  the  adverse  party  to  apply 
for  a  substitution,  cannot  be  extended  to  cases  pending  in  the 
justice's  court.  In  the  present  case  the  new  trustees  made  no 
request  to  be  substituted,  and  the  plaintiff  could  not  compel 
them  to  become  defendants.  The  suit  therefore  should  have 
proceeded,  and  if  a  good  cause  of  action  was  shown  the  plaintiff 
should  have  had  judgment  in  his  favor.  In  that  event  the 
judgment  must  have  been  paid,  and  the  defendants  reimbursed 
as  provided  by  the  statute.  (}  106,  supra.)  The  judgment  of 
the  common  pleas  and  that  of  the  justice  should  be  reversed. 

Ordered  accordingly. 


The  People,  ex.  reL  The  Overseers  of  the  Poor  of  Has- 
tings, vs,  Stowell. 

If  the  tepoted  father  of  a  bastard  child  agfainst  whom  an  order  oi  filiation  haa 
been  made,  ahall  not  pay  the  amount  certified  for  the  coats  of  appiehendin|^  him 
and  of  the  order  of  filiation,  the  josticea  maj  issue  a  warrant  for  his  oommitment, 
Ukn^  he  has  execnted  a  bond  porsuant  to  f  14  of  the  statute  "  cooceming  the 
support  of  bastards." 

V^here  such  bond  has  been  given,  but  the  costs  are  not  paid,  the  warrant  should 
difect  the  father  to  be  safely  kept  until  discharged  by  Che  court  of  general 
sions  or  uMtU  he  ahmUpajf  ike  cosft. 


Cebtiorari  to  a  supreme  court  commissioner  to  remove 
proceedings  on  hobeas  corpua.  The  writ  of  habeas  corpus 
was  directed  to  a  constable  of  the  county  of  Osw^o^  who 
biought  Stowell  before  the  commissioner,  and  returned  that  he 
had  him  in  custody  by  virtue  of  a  warrant  of  two  justices  of 
the  peace  of  said  county,  a  copy  of  which  was  annexed  to  the 
writ  and  return.  The  w&rrant  of  the  justices  was  dated  Jan- 
uary 3, 1846,  and  recited  an  order  of  filiation  which  had  that 
day  been  made  by  tfie  justices,  by  which  Stowell  was  adjudged 


_J 


}gQ         cAsas  m  ima  «dpbebmb  court. 

-'■■■  i        '■ ■...nil        ■■■II— mill.  I     .  ■ ■    I    -  ■  m,    m,  .  in  i  ',     mmJ^L^m^ 

to  be  the  reputed  inther  ^{  «  eliuBd  likely  lo  be  bom  a  baetttrd, 
t>f  Mriiicb  S.  J.  T.  was  pregnant,  and  by  whieh  oi*der  Stowell 
was  reqtrittsd  to  pay  certain  smns  of  money  for  ibe  support  of 
the  child  and  the  snstenance  of  the  mother,  Ac ;  and  the  lea- 
sohable  costs  of  apprehending  and  securing  said  Stowell  andtif 
the  order  of  iGiliation  were  certified  at  $43,11 ;  of  which  order 
notice  was  immediately  given  to  Stowell,  and  he  was  tequired 
topaythecostsandenter  inloa  bond  in  the  sum  of  ♦lOOO  in 
pursuance  of  the  statute  in  such  case  made  and  pvotided :  'and 
after  further  recitii^  Aat  Stowell  had  neglected  to  paif  the  said 
cmUj  the  officer  was  commanded  to  lake  Stowell  and  convey 
and  deliter  him  to  the  keeper  of  the  common  jail  of  die  connty, 
who  was  required  to  receive  said  Stowell  into  his  custody  in 
said  jail,  and  him  there  safely  keep  until  he  should  be  dis- 
charged by  the  court  of  general  sessions  of  the  peace  of  the 
county,  or  until  he  sl]iould  pay  the  costs.  ^ 

It  was  admitted  by  the  counsel  who  appeared  before  the 
commissioner  to  oppose  the  discharge,  that  before  the  warrant 
was  iissued,  StoWell  had  duly  appealed  from  the  order  of  the 
justices  to  the  general  sessions,  by  executing  and  delivering  to 
the  justices  a  bond  for  that  purpose  in  pursuance  of  the  statute.  «. 
But  the  counsel  contended  that  he  was  also  bound  to.  pay 
iheeosls. 

Ilie  commissioner  discharged  Stowell  from  custody  under 
the  warrant  upon  two  grounds:  ^r^/,  because  he  had  exe- 
cuted a  bond  for  the  appeal  in  pursuance  of  the  statute,  and  to 
the  satisfaction  of  the  justices ;  upon  the  execution  of  which 
the  statute  says  the  person  shall  be  discharged :  and  second^  the 
fnSMmus  requires  the  jailer  to  keep  him  tintil  he  shall  be 
^diioharged  by  the  court,  or  tmtjl  he  shall  pajf  the  costs,  instead 
oi^  UBdil  he  fihall=  extcHie  a  bond^  as  the  statute  directs  it  to  be. 

It  R  TJ/f^r,  fer  the  overseers  of  the  poor,  cited  Edwards 
TVmi/.  361,  Sd  erf.;  Barbour  Or.  Law^  G68,  9. 

Jamis  OromMe^foTStMfSl. 


ALBANY,  JANUARY,  1846.  ^29 

The  Peopb  v.  Stovell. 

Bff  the  Omrtj  Bronson,  Ch.  J.  The  statute  provides  in 
express  terms,  that  the  person  adjudged  to  be  the  reputed  father 
sh&II,  upon  noticd'of  the  order,  immediately  ;>ay  the  amount 
certified  for  the  costs  of  apprehending  him,  and  of  the  order  of 
filiation ;  and  shall  enter  into  a  bond  with  one  of  ttro  specified 
conditions.  And  further,  that  if  he  refuse  or  neglect  to  execute 
a  bond,  or  to  pap  the  costs^  he  shall  be  committed  by  the  jus- 
tices. (1  jR.  S.  646,  §}  14, 16.)  It  is  true  that  the  16th  section 
commences  by  saying,  that  "  upon  snch  bond  being  executed 
to  the  satisfaction  of  the  justices,  they  shall  discharge  such  per- 
son from  his  arrest;"  and  it  concludes  by  declaring  that  when 
committed  to  prison  he  shall  remain  there  until  discharged  by 
the  court  of  general  sessions,  "  or  until  he  shall  execute  such 
bond :"  and  in  neither  of  those  places  is  any  thing  said  about 
costs.  But  every  statute  must,  if  possible,  be  so  construed  that 
there  will  be  harmony  in  all  its  provisions ;  and  that  can  be 
done  in  thjs  case.  The  words  ^  such  bond,"  in  both  places 
where  they  o^cur,  must  be  understood  of  a  bond  preceded  or 
accompanied  by  the  payment  of  costs.  This  reading,  while  it 
does  no  violence  to  the  language  of  the  statute,  will  give  effect 
to  the  manifest  intention  of  the  legislature.  The  party  may  be 
committed  either  for  the  want  of  a  bond,  or  for  the  non-payment 
of  costs,  as  well  as  where  there  is  neither  bond,  nor  the  pay- 
ment of  costs. 

As  the  party  may  be  committed  on  different  grounds,  and  as 
the  statute  does  not  prescribe  the  form  of  the  warrant  of  com- 
mitment, I  see  no  reason  why  it  may  not  be  adapted  to  tlie 
nature  of  the  case,  as  was  done  in  this  instance. 


Proceedings  reversed. 
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Cornell  vs.  Todd  and  another. 

Several  writtao  inBtrnments  ezeeuted  at  the  same  time,  between  the  same  partiee 
and  relating  to  the  same  subject  matter,  should  be  coostrued  together  as  forming 
parts  of  a  single  contract  or  conveyance. 

Bot  identity  as  to  the  parties  and  the  date  alone  is  not  sooogh :  the  nde  4oes  not 
apply  unless  the  papers  appear  on  their  face  or  are  shown  by  competent  extrinsie 
evidence  to  relate  to  the  same  tmnsaction. 

Aceordingly,  where  a  party  derived  title  to  two  adjoining  parcels  of  land  by  a  sepa* 
rate  conveyance  for  each  parcel  from  the  same  grantor  and  bearing  the  same  date, 
but  which  did  not  refer  to  each  other ;  and  by  one  of  the  oonveyanees  a  piece  of 
land  which  was  parcel  of  the  premises  eonveyed  by  the  other  deed  was  in  tenu 
excepted ;  held  that  each  conveyance  must  stand  by  itself,  and  that  the  excep* 
tkm  not  being  for  a  part  of  the  thing  granted  by  the  deed  in  which  it  was  con- 
tained, was  void. 

Error  to  Washington  C.  P.  Cornell  brought  trespass  in 
the  court  below  against  John  &  David  Todd,  for  breaking  and 
entering  his  dwelling  house  in  Argyle,  Washington  coimty; 
and  the  question  was  on  the  title  to  the  locus  in  quo.  The 
plaintiff  gave  in  evidence  a  warranty  deed  from  Archibald  Bob^ 
son  and  his  wife  to  the  plaintiff  and  his  brother  Sidney  Comelli 
dated  •April  18, 1829,  and  recorded  on  the  12th  of  May  follow- 
ing, by  which,  for  the  consideration  of  $250,  Robertson  and 
wife  conveyed  to  the  Cornells  in  fee  a  piece  of  land  in  the 
northwest  corner  of  farm  lot  number  88,  in  said  town  of  Argyll 
which  piece  was  described  by  metes  and  bounds,  and  contained 
ten  acres.  On  the  north  and  west  the  ten  acre  piece  was 
bounded  by  the  lines  of  the  lot,  on  the  east  it  was  bounded  by 
a  highway  running  northerly  and  southerly,  and  on  the  south 
by  a  line  parallel  to  the  north  line  of  the  lot  On  the  east  end 
of  the  ten  acre  piece,  fronting  the  highway,  stood  the  house  in 
question.  Robertson  had  been  in  possession  of  the  property 
several  years  before  he  conveyed  to  the  Cornells.  At  the  time 
of  the  conveyance  Elizabeth  McGivern  occupied  the  two  front 
rooms  in  the  house  and  a  part  of  the  land  about  the  house.  The 
two  Cornells  occupied  the  ten  acre  piece  of  land,  with  the 
exception  of  about  an  acre  where  the  house  stood,  from  the  date 
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of  (he  deed  until  about  the  year  1837 ;  since  which  time  the 
plaiotiff  lias  had  the  exclusive  possession.  Mrs.  McGivern 
dfed  in  the  summer  of  1841.  In  November  following  Daniel 
McGiTorn  gave  up  the  possession  to  the  plaintiff,  who  entered 
and  listened  up  the  house.  In  the  spring  of  1842,  the  defend* 
ants  broke  and  entered  the  housej  which  was  the  trespass  com* 
plained  of. 

The  defendants  gave  in  evidence  a  warranty  deed  firom  said 
Robertson  and  wife  to  the  two  Cornells,  dated  April  18,  1829, 
and  recorded  the  12th  of  May  following,  by  which,  for  the 
consideration  of  $2260,  Robertson  and  wife  conveyed  to  the 
Cornells  in  fee,  a  pert  of  the  said  farm  lot  number  88,  described 
by  metes  and  bounds,  and  containing  110  acres  and  89  perches 
of  land.  This  was  bounded  on  the  north  and  west  by  the  ten 
acre  piece  of  land ;  but  did  not  include  any  part  of  it.  After 
describing  the  property  conveyed,  there  was  an  exception  as 
follows : — "  Excepting  and  reserving^  to  the  party  of  the  first 
part  a  certain  piece  or  parcel  of  land,  commencing  at  the  south 
bounds  of  Samuel  Donaldson's  Fand  on  the  east  side  of  the 
highway,  and  runs  south  five  degrees,  west  two  chains  and  fifty 
links;  thence  north  eighty-five  degrees  west  four  chains  and 
seventy  links ;  then  north  five  degrees  east  two  chains  and  fifiy 
links ;  then  south  eighty-five  d^rees  east  four  chains  and 
seventy  links  to  the  place  of  beginning,  containing  one  acre  and 
twenty-eight  rods  of  land.  Also  excepting  and  reserving  the 
right  of  Elizabeth  McGivern  to  the  two  front  rooms  of  said 
house,  situated  on  the  before  mentioned  and  excepted  acre  and 
twenty-eight  rods  of  land,  during  the  time  she  shall  continue  to 
occupy  them,  or  when  her  right  becomes  extinct,  then  said 
right  to  become  the  right  of  the  parties  of  the  second  part ;" 
[the  Cornells.}  The  description  of  the  excepted  acre  and 
twenty-eight  rods  of  land,  includes  a  small  piece  of  the  110 
acres  granted  by  the  deed ;  and  also  about  an  acre  of  the  ten 
acre  lot,  on  which  acre  stands  the  dwelling  house  in  question. 
But  the  acre  is  not  any  part  of  the  land  described  in  the  grant- 
ing part  of  the  deed. 

The  defendants  insisted  that  there  had  been  a  mistake,  and 
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the  exception  had  been  inserted  in  the  wrong  deed.  But  that 
both  deeds  should  be  taken  as  one  conveyance,  so  as  to  giya 
effect  to  the  exception.  The  court  decided  that  the  two  deeds 
should  be  taken,  construed,  received  and  allowed  as  one  deed 
or  conveyance ;  and  that  the  exception  in  the  deed  given  in 
evidence  by  the  defendants  should  apply  to  the  premises  con- 
veyed by  the  deed  given  in  evidence  by  the  plaintiff:  that  it 
was  a  good  and  valid  reservation  of  the  fee  to  the  acre  and  28 
rods  of  land,  and  that  the  title  to  the  same  never  passed  to  the 
plaintiff.  The  court  further  held  that  the  plaintiff  had  no  right 
to  the  two  front  rooms  in  the  house,  and  could  not  recover  for 
the  injury  to  that  part  of  the  property.  A  nonsuit  was  ordered, 
and  the  plaintiff  brings  error  on  a  bill  of  exceptions^ 

O.  Clark,  for  plaintiff  in  error. 

/.  W.  Thtrnvpsofiy  for  defendants  in  error. 

By  the  Court,  Bronson,  €h.  J.  The  case  is  shortly  this : 
Robertson,  being  the  owner  of  a  laige  tract  of  land,  conveyed 
to  the  plaintiff  and  his  brother,  by  metes  and  bounds,  a  piece 
containing  ten  acres,  which  included  the  dwelling  house  in 
question ;  and  the  deed  contained  no  exception  or  reservation 
whatever.  By  another  deed  of  the  same  date  Robertson  con- 
veyed to  the  same  parsons,  by  metes  and  bounds,  a  farm 
containing  one  hundred  and  ten  acres  of  land,  adjoining  on  two 
sides  the  ten  acre  piece,  but  not  including  any  part  of  it.  There 
is  an  exception  in  this  deed  of  one  acre  and  28  rods  of  land, 
whiclij  according  to  the  description  of  it  in  the  deed,  lies  partly 
within  the  farm  of  110  acres,  and  partly  within  the  ten  acre 
piece  of  land,  including  the  bouse  in  question.  So  far  as  the 
excepted  parcel  lies  within  the  boundaries  of  the  farm,  the  ex- 
ception is  well  enough ;  it  being  a  part  of  the  thing  granted. 
But  so  far  as  that  parcel  extends  into  the  ten  acre  piece  of 
land,  the  exception  is  void,  for  the  reason  that  it  is  no  part  of 
the  thing  granted.  {Shep.  Tatich,  77.)  To  make  an  exception 
extend  to  a  thing  not  within  the  grant,  would  be  an  absurdity. 
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To  obviate  this  difficulty  the  defendants  insist,  that  the  two 
deeds  should  be  construed  together  as  one  conye3rance;  and 
then  the  exception,  being  of  a  part  of  the  whole  of  120  acres  granted 
by  both  deeds  will  be  good.  It  is  undoubtedly  true,  that  several 
deeds  or  other  writings  executed  between  the  same  parties,  at 
the  same  time,  and  relating  to  the  same  subject  matter,  and  so 
constituting  parts  of  one  transaction,  should  be  read  and  con- 
strued together  as  forming  parts  of  one  assurance  or  agreement 
{Jackson  v.  Dutishagh^  1  John.  Cos.  91;  Stow  v.  77/?,  16 
John.  458 ;  Jackson  v.  Mc Kenny,  3  Wend.  233 ;  Hull  v. 
Adams,  1  Hill,  601;  Cowen  ^  HUPs  Notes  to  Phil.  Ev. 
1421,  2.)  It  is  not  necessary  that  the  instruments  should  in 
terms  refer  to  each  other,  if  in  point  of  fact  they  are  parts  of  a 
fingle  transaction.  But  until  it  appears  that  they  are  such,  either 
from  the  writings  themseves,  or  by  extrinsic  evidence,  the  case 
is  not  brought  within  the  rule.  Now  here,  there  is  no  reference 
in  either  of  the  two  deeds  to  the  other ;  nor  is  there  any  extrin- 
sic evidence,  if  such  would  have  been  admissible,  that  they 
were  both  parts  of  one  act.  They  are  between  the  same  par- 
ties and  have  the  same  date :  but  it  is  not  inferable  from  those 
]Sicts  alone,  ttiat  they  are  parts  of  a  single  transaction.  It  may 
very  well  be  that  the  same  parties  should  have  several  transac* 
tions  in  one  day,  and  of  the  same  general  nature ;  and  yet  that 
each  syce  should  be  distinct  from  and  wholly  independent  of  the 
other. 

But  there  is  something:  more  than  the  want  of  a  connectinsr 
link  between  these  two  deeds.  They  do  not  relate  to  the  same 
subject  matter.  It  is  true  that  they  are  both  conveyances  of 
land ;  but  the  parcels  are  separate  and  distinct;  and  each  deed 
stands  upon  its  own  independent  consideration.  This  is  a  deci- 
sive feature  in  the  cose.  Where  two  deeds,  neither  refer  to  each 
other,  nor  relate  to  the  same  subject  matter,  I  am  not  aware  of 
any  principle  upon  which  one  can  be  made  to  qualify,  or  in  any 
way  affect  the  legal  construction  of  the  other.  No  extrinsic 
evidence  could  help  out  the  defendants'  case;  for  whatever 
might  be  proved,  it  would  still  remain  tnie,  that  the  deeds 
ItiemseLves  neither  refer  the  one  to  the  other,  nor  do  they  relate 
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to  the  same  subject  matter;   and  parol  evidence  cannot  be 
allowed  to  control  the  legal  effect  or  operation  of  a  deed. 

The  defendants  may  have  been  right  in  the  suggestion  which 
they  made  on  the  trial,  that  there  had  been  a  mistake,  by  insert- 
ing the  exception  in  the  deed  for  the  farm,  instead  of  the  deed 
for  the  ten  acres.  But  if  that  be  so,  the  mistake  cannot  be  cor« 
rected  here.  The  defendants  must  go  into  a  court  of  equity 
and  have  the  deeds  reformed  there.  Proving  that  the  parties 
intended  the  deeds  should  be  different  from  what  they  really 
are,  will  not  alter  them,  nor  change  their  legal  operation.  They 
must  be  reformed  and  made  what  the  parties  intended  they 
should  be.  And  besides,  though  it  is  probable  there  has  been 
a  mistake,  it  is  quite  possible  that  it  is  of  a  different  char- 
acter from  the  one  which  has  been  suggested.  The  mistake 
may  have  been  in  the  vlescription  of  the  land  intended  to  be 
excepted,  so  that  a  part  of  it  falls  within  the  ten  acres;  when 
it  should  have  been  described  as  lying  wholly  within  the  farm. 
Then  the  exception  is  in  the  right  deed.  But  if  there  has  been 
no  error  in  the  description  of  the  land  intended  to  be  excepted^ 
then  there  is  probably  more  than  one  mistake  to  be  corrected. 
In  addition  to  transferring  the  exception  from  one  deed  to  the 
other,  it  may  be  necessary  to  qualify  the  terms  in  which  the 
exception  is  made.  Ader  excepting  the  land  on  which  the 
house  stands,  and  of  course  the  house  itself,  there  is  a  further 
exception  of  the  temporary  right  of  Mrs.  McGivern  in  the  two 
front  rooms  of  the  house.  This  is  an  idle  and  unmeaning  pro- 
vision if  the  fee  of  the  land  on  which  the  house  stands  had 
already  been  excepted  from  the  operation  of  the  grant.  And 
further,  it  was  provided  that  the  right  of  Mrs.  McGivern  should 
ultimately  become  the  right  of  the  grantees  in  the  deed.  This 
goes  very  far  to  show,  that  it  could  not  have  been  intended  to 
except  the  whole  interest  in  the  land  where  the  house  stands. 

But  whatever  errors  there  may  be  in  the  deeds,  and  which- 
ever  party  may  be  prejudiced  by  them,  the  conveyances  am  only 
be  reformed  by  going  into  a  court  of  equity.  We  must  take 
them  as  they  now  read ;  and  then  it  is  clear  that  the  plaintiff 
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owns  the  whole  of  the  ten  acre  piece  of  land,  and  the  defen- 
dants were  trespassers  when  they  broke  and  entered  the  house. 

jQc|j[ment  reversed. 


Clark,  suryivor,  &c.  vs.  Rawson. 

in  the  body  of  a  written  contmet  it  wat  stated  to  be  mado  betiwan  B.  &  d  and 
by  ita  tenra  Cwaa  to  deliver  certain  property  to  R^  bot  it  was  agned  by  C.  Ml 
H. ;  ktid^  that  both  C.  and  H.  were  contracting  parties  with  R. 

Error  to  Jefferson  C.  P.  Rawson  sued  Clark  ^  Hinds 
before  a  justice  of  the  peace,  and  declared-  on  the  following 
written  contract : 

''  Memorandum  of  an  agreement  between  Edmund  Rawson 

of  the  one  part,  and  Wm.  J.  Clark  of  the  other  part:  said 

Clark  agrees  to  deliver  to  said  Rawson's  saw  mill  in  Wilna, 

on  or  before  the  first  day  of  April  next,  pine  timber  enough  in 

the  log  to  make  42  thousand  sawed  shingles,  calculated  to 

take  about  seven  thousand  feet  board  measure ;  .said  timber  is 

to  be  of  good  quality,  and  suitable  to  make  good  sawed 

shingles;  the  same  being  for  twenty -one  thousand  shingles. 

Dated  Wilna  Dec.  21, 1842. 

Wm.  J.  Clark, 

•    Jason  Hinds." 

It  was  proved  that  both  of  the  defendants  signed  the  agree- 
ment at  the  same  time ;  and  that  prior  to  that  time  Clark  had 
had  the  21  thousand  shingles  from  the  plaintiff.  The  jury 
found  a  verdict  for  the  defendants,  on  which  the  justice 
Tendered  judgment  On  certiorari  the  C.  P.  reversed  the 
jik^ment ;  and  the  defendants  now  bring  error. 

D.  X  Wagery  for  plaintiffs  in  error. 

0.  M.  Bucklin^  for  defendant  in  error. 
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By  the  Courts  Bronson,  Ch.  J.  In  the  body  of  the  iiKtnuneiili 
Clark  alone  is  mentioned  as  the  contracting  party :  but  it  is  evi- 
dent from  the  names  subscribed  to  it  without  resorting  to  the 
extrinsic  evidence,  that  Hinds  also  intended  to  bind  himself  as 
a  joint  contractor  with  Clark ;  and  the  intention  of  the  parties, 
when  it  can  be  gathered  from  the  writing,  and  is  not  contrary 
to  law,  must  be  carried  into  effect. 

A  consideration  for  the  promise  is  plainly  expressed  by  the 
words, "  the  same  being  for  twenty-one  thousand  shingles." 

The  defendants  rely  on  the  statute  of  frauds ;  and  it  may, 
perhaps,  be  inferred  from  the  face  of  the  instrument  that  Hinds 
was  a  surety  for  Clark.  But  that  is  no  answer  to  the  action ; 
for  tbougti  Hinds  was  a  surety,  his  contract  was  in  writing, 
and  a  consideration  was  plainly  expressed.  Parks  v.  Brinker- 
hof,  (2  Hillf  663,)  is  an  authority  for  plaintiff  on  all  the  points 
in  the  case. 

Judgment  affirmed. 


Baker  vs.  Robbins. 


A  party  who  vpon  the  sale  of  goods  receives  from  the  purchaser  a  pfomissoiy  note 
made  by  a  third  person  in  payment,  and  afterwards  sues  the  purchaser  for  good* 
sold,  on  account  of  fraudulent  representations  made  by  him  as  to  the  solvency  of 
the  maker,  by  which  he  was  induced  to  receive  the  note,  must  i^  order  to  recover, 
shew  that  be  leCumed  or  tendered  the  note  to  the  defendant  before  suit  brought 

If  he  have  recovered  judgment  against  the  maker  he  must  tender  an  assignment  of  tt 

Error  to  the  Monroe  common  pleas.  The  suit  was  com* 
menced  in  a  justice's  court  where  the  plaintiff  recovered ;  and 
the  defendant  appealed.  On  the  trial  the  plaintiff  under  a  deola- 
ration  containing  the  common  counts  established  a  cause  of  ac- 
tion in  assumpsit,  for  work,  labor  and  materials,  and  for  goods 
sold  to  the  amount  of  $60.  The  defendant  proved  that  shortly 
after  the  plaintiff's  debt  accrued  he  delivered  to  the  plainliff  t>vo 
promissory  notes  made  by  third  persons  and  payable  to  the  de- 
fendant or  bearer,  for  sums  amounting  in  the  aggregate  to.^ji50^ 
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and  also  a  set-off  of  $4,94.  It  appeared  that  after  th^e  notes 
were  thus  transferred  to  the  plaintiff  judgments  had  been  recov- 
ered upon  them  against  the  makers,  and  that  executions  had 
been  returned  nulla  bona  except  as  to  $9,25  collected  upon  one 
of  them.  One^  of  these  judgments  was  in  favor  of  a  party  to 
whom  the  plaintiff  had  transferred  one  of  the  notes  with  hi£ 
guaranty,  and  it  was  proved  that  he  had  taken  it  back.  The 
agreement  to  take  it  back  was  made  before  this  suit  was  com* 
menced,  but  it  was  actually  returned  and'  the  demand  upon 
account  of  which  it  was  transferred  was  otherwise  adjusted 
while  this  suit  was  pending.  Evidence  was  then  given  by  the 
defendant  tending  to  shew  that  the  property  and  services  which 
constituted  the  plaintiff's  demand  had  been  furnished  and  ren- 
dered to  the  defendant  under  an  agreement  by  which  the  plain- 
tiff was  to  receive  these  notes  in  payment ;  and  the  plaintiff  proved 
certain  facts  tending  to  shew  that  he  received  the  notes  from  the 
defendant  under  a  false  and  fraudulent  representation  on  his 
part  as  to  the  solvency  of  the  makers.  The  plaintiff  on  the  trial 
tendered  to  the  defendant  assignments  to  him  of  the  two  judg- 
ments executed  in  due  form.  The  defendant  claimed  to  be 
allowed  the  amount  of  the  notes  on  various  grounds ;  and  insisted 
that  if  the  jury  should  find  that  they  were  delivered  in  payment 
of  the  plaintiff's  demand  even  under  fraudulent  representations 
on  the  part  of  the  defendant,  still  the  plaintiff  could  not  rescind 
the  contract  and  recover  for  the  goods  and  services  because  he 
had  not  returned  the  notes  or  assigned  the  judgments  before  suit 
brought.  The  conrt  among  other  things  charged  the  jury  that 
if  the  plaintiff  received  the  notes  in  payment  of  his  demand  the 
amount  of  them  should  be  deducted  unless  it  appeared  that  he  was 
induced  so  to  receive  them  or  either  of  them  by  false  representa- 
tions made  by  the  defendant ;  but  in  that  case  tlie  jury  were 
instructed  to  allow  only  the  amount  which  had  been  paid  upon 
them,  and  they  were  advised  that  if  there  was  fraud  it  was  not 
nocessary  that  the  plaintiff  should  have  returned  the  notes  or 
assigned  the  judgments  before  bringing  this  suit  The  defen- 
dant excepted  and  the  jury  found  a  verdict  for  the  plaintiff  for 
Vol.  IL*  18 
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$45^4,  upon  which  the  court  gave  judgment    The  defendant 
took  a  bill  of  exceptions. 

S.  Boughton,  for  the  plaintiff  in  error. 

E.  Mather  Jr.^  for  the  defendant  in  error. 

By  the  Qrnrt,  Bearbslet,  J.  Assuming  the  existence  of  a 
special  ogreement  by  which  the  plaintiff,  when  he  delivered  the 
property  and  rendered  the  service^  agreed  to  receive  the  note* 
in  question  in  part  payment,  still,  on  rescinding  the  contract  hn 
might  recover,  as  for  goods  sold,  &.c.  the  full  amount  agreed  to 
be  paid  and  which  remained  unsatisfied.  And  if  the  plaintiff 
had  been  defrauded  in  regard  to  the  notes,  he  had  an  undoubted 
right  to  avoid  his  agreement  to  receive  them  in  part  pa3rment 
(  Willson  V.  Foree,  6  John.  110.)  But  in  order  to  do  this,  he 
was  bound  to  return  or  offisr  to  return  what  he  had  received  on 
the  contract ;  and  until  this  was  done  the  agreement  upon  which 
the  notes  were  transferred  to  him  remained  in  full  force.  The 
contract  although  fraudulent  was  not  ipso  facto  void ;  it  was 
only  voidable  by  a  prompt  return  of  whatever  had  been  received 
upon  it.  In  this  case  the  plaintiff  could  not  be  allowed  to  retain 
the  notes  and  the  judgments  rendered  thereon,  and  at  the  same 
time  recover  the  full  price  agreed  to  be  paid  for  the  property  and 
services.  The  court  in  this  part  of  the  case  did  not  proceed  on 
the  ground  that  the  notes  and  judgments  were  of  no  value  what* 
ever ;  and  in  holding  and  charging  the  jury  that  the  agreement 
on  which  the  notes  had  been  received  might  be  trelited  as  a 
nullity,  without  making  return  of  the  notes  or  assigning  the 
judgments,  they  conomitted  an  error.  {Masson  v.  Boveif  1 
DeniOf  69.    See  also  Pierce  v.  Drake^  16  Jokn.  476.) 

Judgment  reversed. 
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CoLviLLE  VS.  Besly  and  otherSi 

A  pcuiy  entitled  to  reacind  a  contmct  on  acooant  of  failnre  of  consideration  oroon- 
performance  by  the  other  party  must,  in  order  to  enable  him  to  brtn^  a  general 
action  for  money  which  he  has  paid  on  account  of  it,  rcatoie  or  tender  what  ha 
hu  received  in  part  peribrmance. 

But  where  the  thing  delivered  as  part  porformancc  was  not  what  was  contracted 
for,  hot  a  different  thing,  he  may  bring  such  action  without  a  ro-dciivery  or 
tender  of  what  was  so  delivered. 

Accordingly  where  the  defendant  had  sold  and  agreed  to  deliver  to  the  plaintiff  a 
promissory  note  held  by  the  defendant  as  endorsee,  the  makers  of  which  had  been 
discharged  under  the  bankrupt  act,  but  the  endoner  upon  which  was  liable^  and 
the  defendant  after  the  contract  settled  the  note  with  the  endorser  ami  cancelled 
the  endoreenunt  and  then  sent  the  note  to  the  plaintiff ;  held  that  the  latter  could 
maintain  assumpsit  for  money  bad  and  received  to  recover  what  he  had  paid  on 
account  of  the  contract,  without  returning  or  offering  to  return  the  note. 

The  plaintiff  gave  the  defendant  a  negotiable  nole>  which  the  latter  traasrerred  to  a 
honm  fide  holder ;  held,  that  tlie  plaintiff,  who  had  become  entitled  to  rescind 
the  contract  on  account  of  which  the  note  was  given,  could  recover  from  the 
defendant  the  amount  of  it  in  an  action  for  money  had  and  received. 

Assumpsit  for  money  had  and  received,  tried  at  the  Chau* 
tauqae  circuit  in  July,  1844,  before  Datton,  C.  Judge. 

The  defendants  were  merchants  in  the  city  of  New- York,  and 
at  the  time  of  the  transactions  hereafter  referred  to  were  the 
holders  of  two  promissory  notes  dated  17th  September,  1841, 
for  the  payment  of.  $664,72  each,  made  by  Nelson  &,  Caven 
and  endorsed  by  William  J.  Nelson  and  payable  respectively  at 
eight  and  nine  months  from  date.  They  were  given  for  goods 
sold  by  the  defendants  to  the  makers,  who  soon  after  failed  and 
assigned  their  property  amounting  to  about  $3000  to  W.  J. 
Nelson  ta secure  him  for  his  endorsement  of  these  notes  and  of 
another  note  for  $300,  and  they  afterwards  applied  for  and 
obtained  discharges  under  the  bankrupt  act  of  the  United 
States.  About  the  6th  of  March,  1843,  Besly,  one  of  the  defen* 
dants,  came  to  Cattaraugus  county  where  the  makers  and  endorser 
resided,  and  applied  to  J.  Nelson,  one  of  the  makers,  respecting 
die  demand,  at  whose  suggestion  the  plaintiff  offered  to  purchase 
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the  two  notes,  for  which  he  proposed  to  give  his  own  nc*e  on 
time  for  six  hundred  dollars.  Besly  asked  a  larger  sum  which 
was  declined,  and  the  parties  separated ;  but  the  plaintiff  on  the 
suggestion  of  another  person  that  Besly  might  ultimately  lipjtoe 
to  his  terms,  made  and  left  his  note  payable  |\p  the  defenc(atl^ 
for  $600  at  six  months  with  J.  Nelson,  i^  Jhstructed  him  to 
let  Besly  have  it  upon  his  signing  a  receiplwbich  the  plaintiff 
drew  up  and  also  left  with  Nelson,  which  acknowledged  the 
receipt  of  the  note  for  $600  and  contained  an  agreement  to 
transmit  hint  the  two  notes  as  soon  as  he,  Besly,  returned  to  New 
York.  Besly  renewed  the  negotiation  with  J.  Nelson  a  day  or 
two  afterwards  and  sought  to  obtain  the  plaintiff's  note  on  other 
terms  than  those  which  were  contained  in  the  receipt,  which 
was  shown  him;  and  finally  induced  Nelson  to  deliver  it  to 
him^  upon  his  signing  in  the  name  of  the  defendants  a  paper 
acknowledging  that  he  had  received  the  plaintiff's  note  from 
Nelson  and  had  also  received  a  conditional  agreement  from  R 
Chamberlain  to  pay  $200  more  "  in  compromise  of  the  notes 
held  by  [the  defendants,  which  were  described]  which  notes  are 
to  be  sent  to  J.  Nelson  immediately  on  the  return*  of  O.  Besly 
to  New- York."  This  agreement  is  dated  March  10th,  1843. 
Nelson  was  to  deliver  the  two  notes  to  the  plaintiff  when  he 
should  rex^eive  them. 

The  foregoing  is  the  account  given  by  J.  Nelson,  who  was  a 
witness  for  the  plaintiff,  of  the  negotiation  by  means  of  which 
the  defendants  obtained  the  plaintiff's  note.  A  witness  for  the 
defendants  who  was  present  at  some  of  the  interviews,  under- 
stood that  the  attempt  was  to  compromise  the  notes  of  Nelson  & 
Caven  for  the  purpose  of  relieving  the  endorser,  and  not  to  pur* 
chase  them. 

W.  J.  Nelson,  the  endorser,  was  absent  in  Europe  or  on  his 
way  home,  when  this  transaction  took  place  in  Cattaraugus 
county.  He  arrived  at  the  city  of  New-York  on  his  return  voy- 
age in  March,  1843,  just  after  Besly  had  returned  from  the  wc^t 
Ttie  defendants  immediately  commenced  a  suit  against  him  aa 
endorser  on  these  notes,  after  which  he  had  an  interview  with 
diem  in  which,  according  to  his  testimony,  they  denied  having 
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matle  any  arrangement  of  the  notes  and  concealed  what  had  been 
done  in  Cattaraugus  county ;  though  the  defendants'  attorney 
who  was  present  swore  that  the  fact  was  slated  that  Besly  had  ob* 
tallied  "  security ''  on  the  two  notes  to  the  amount  of  $600.  Nel- 
son, the  endorser,  on  that  occasion  turned  out  to  the  defendants 
scrip  for  stock  in  the  New- York  and  Erie  railroad,  valued  at 
$1000,  in  discharge  of  his  liability  as  endorser  on  the  two  notes 
and  to  settle  the  suit,  and  the  endorsements  were  cancelled  by  eras- 
ing the  name  of  the  endorser  with  a  pen.  The  defendants  then 
sent  the  notes  thus  mutilated  to  J.  Nelson  in  a  letter,  dated  the 
24th  March,  1843,  and  he  immediately  delivered  them  to  the 
plaintiflF,  together  with  the  receipt  executed  by  Besly  in  the 
name  of  the  defendants.  After  this,  but  at  what  time  particu- 
larly does  not  appear,  the  plaintiff  was  in  New-York  and  there 
demanded  of  Besly  his  note  which  the  defendants  had  thus 
obtained,  who  said  he  had  not  got  it,  that  he  had  disposed  of  it 
and  had  got  his  pay  for  it.     • 

The  defendants'  counsel  moved  for  a  nonsuit,  which  was 
denied.  He  ul  timately  insisted  upon  the  following  points  which 
he  desired  the  judge  to  affirm  in  his  charge.  (1)  That  the 
arrangement  made  between  Besly  in  behalf  of  the  defendants 
and  Nelson,  upon  which  the  plaintiff's  note  was  obtained,  was 
valid  and  binding  upon  the  plaintiff,  not  being,  as  he  insisted, 
substantially  variant  from  that  which  the  plaintiff  authorized 
Nelson  to  make:  (2)  That  if  the  plaintiff  was  entitled  to 
regard  the  note  as  improperly  obtained  by  Besly  from  Nelson, 
or  to  rescind^  the  contract  because  the  two  notes  were  not 
promptly  sent  to  him  unchanged  in  respect  to  the  endorser's 
liability,  h^  ought  to  have  acted  promptly  on  that  view  of  the 
ease  and  to  have  disavowed  the  acts  of  J.  Nelson,  and  to  have 
xetumed  the  two  notes  to  the  defendants  as  soon  as  he  received 
liiem ;  that  by  omitting  to  do  so  he  had  elected  to  be  bound  by 
Che  contract,  and  that  at  all  events  he  was  }>recluded  from  ntiaii^ 
t&ining  this  action  upon  the  common  counts,  because  he  had  not 
restored  the  two  notes  which  he  had  received  on  account  of  the 
eonCract;  but  if  entitled  to  recover  at  all  he  should  htfve 
declared  specially  for  a  breach  of  the  agreement*    He  claimed 
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that  the  judge  ought  to  determine  as  matter  of  law  that  4he 
plaintiff  was  too  late  in  electing  to  consider  the  contmct  rescin)!- 
ed  by  the  non-performance  of  the  defendants. 

The  judge  charged  the  jury  that  the  suit  could  only  be  main* 
tained  on  the  ground  of  the  disaffirmance  or  the  recision  of  the 
contract,  and  that  to  authorize  a  recovery  the  jury  must  find 
that  the  two  notes  when  sent  to  the  plaintiff  were  without  value. 
The  other  matters  were  submitted  to  the  jury  as  questions  of 
fact  upon  the  evidence.  Verdict  for  the  plaintiff  for  $660^16. 
The  defendants  move  for  a  new  trial  on  a  case. 

N.  Hill  Jr.^  for  the  plaintiff 

J.  L,  WkitCy  for  the  defendanta 

By  the  Courts  Jewett,  J.  This  is  4m  action  for  money  had 
and  received  by  the  defendants  to  the  use  of  the  plaintiff.  It  is 
denominated  an  equitable  action,  and  is  less  restricted  by  tech- 
nical rules  than  most  others.  It  aims  at  the  mere  justice  of  the 
case,  and  looks  entirely  to  the  question  whether  the  defendants 
hold  money  which  in  equity  and  good  conscience  belongs  to 
the  plaintiff  It  is  an  appropriate  action  to  recover  back  money 
paid  upon  a-  consideration  which  happens  to  fail ;  as  where 
money  has  been  paid  by  one  party  in  contemplation  of  some 
act  to  be  done  by  the  other,  which  is  the  consideration  of  the 
payment,  and  the  thing  stipulated  to  be  done  is  not  performed. 
(  Wheeler  v.  Board,  12  John.  Rep,  363 ;  Chit,  on  Cent.  ed. 
1842,  622 ;  Rew  v.  Barber,  3  Cowen,  280.) 

That  the  consideration  for  which  the  plaintiff  made  and  de- 
livered his  note  for  six  hundred  dollars  to  the  defendants  has 
wholly  failed,  there  is  not,  as  I  think,  the  least  room  to  ^oubt 
In  consideration  of  receiving  that  note  the  defendants  agreed 
to  sell  the  plaintiff  the  two  notes  held  by  them,  and  on  the  re- 
turn of  B^sly  to  New-York  immediately  to  transmit  them  to  the 
plaintiff.  The  defendants  instead  of  performing  their  under- 
taking, after  it  had  been  made  claimed  the  interest  in  the  notes 
and  actually  sued  W.  J.  Nelson  as  the  endorser  of  them ;  and  in 
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eon^idemtion  of  his  assigning^  to  them  certain  rail-road  stock 
valued  at  $1000,  discharged  him  from  his  liability  as  endorser 
by  erasing  his  name  from  the  notes ;  and  then,  having  waited 
nearly  two  weeks  from  the  time  of  making  the  agreement  trans- 
mitted the  notes  through  the  mail  to  the  plaintiff,  the  endorse- 
ments being  thus  cancelled.  The  notes  sent  were  not  the  notes 
purchased  by  the  plaintiff.  As  well  might  the  defendants  say 
that  sending  the  plaintiff  any  other  notes  against  Nelison  & 
Caven  or  indeed  against  any  other  persons,  would  be  a  perform- 
ance of  their  undertaking. 

In  my  opinion  the  sending  these  notes  to  the  plaintiff  did  not 
cast  upon  him  the  necessity  of  returning  or  offering  them  to  the 
defendants  as  upon  a  recision  of  a  contract,  to  entitle  him  to  this 
action  to  recover  the  consideration  which  he  had  paid.  If  send- 
ing these  notes  with  the  cancelled  endorsements  was  an  act  in 
part  performance  of  their  contract  with  the  plaintiff,  then  on 
their  failure  to  perform  the  remainder  of  that  agreement,  the  plain- 
tiff could  not  sustain  the  action  for  money  had  and  received 
antil  he  returned  or  offered  to  return  the  notes  thus  sent  to  him. 
{Thornton  v.  Wynn,  12  Wheat.  R.  189;  Chit,  on  Contr.  741.) 

It  was  proved  that  the  defendants  had  sold  the  plaintiff's  note 
and  received  pay  for  it ;  and  as  no  question  was  made  on  the 
trial,  but  that  it  had  been  transferred  to  an  innocent  holder,  be- 
fore maturity  and  before  this  suit  was  brought,  so  as  to  entitle 
such  holder  to  recover  against  the  plaintiff,  such  facts  may  be 
here  properly  assumed.  The  question  then  arises  whether  the 
giving  of  the  note  by  the  plaintiff  to  the  defendants  and  their 
transfer  of  it  to  a  bona  fide  holder  for  value  paid  to  them  before 
this  suit  was  brought  was  equivalent  to  the  payment  of  money? 
This  question  is  not  free  from  diflSculty.  I  do  not  find  that  the 
precise  point  has  been  decided  by  this  court.  It  was  consid- 
ered by  Savage,  Ch.  J.  in  Reed  v.  Van  Ostrand,  (1  Wend,  424,) 
though  the  question  was  not  directly  involved  in  the  case.  The 
question  there  was,  whether  the  maker  of  seveml  promissory 
notes  negotiable  in  terms,  given  for  the  purchase  money  of  a 
patent  right  to  which  the  purchaser  got  no  title,  could  sustain 
an  action  against  the  payee  as  for  money  had  and  reeceived,  the 
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notes  not  having  been  paid  by  the  maker  or  transferred  by  tli« 
payee,  the  vendor  of  the  patent  It  was  held  that  as  bctweeit 
maker  and  payee,  the  giving  of  a  note  was  nofthe  payment  of 
money,  which  would  authorize  a  recovery  in  that  action  on 
failure  of  the  consideration.  The  chief  justice  said,  that  *'  had 
the  notes  in  question  been  given  to  a  third  person  in  payment 
and  discharge  of  a  debt  due  by  the  defendants  to  such  third 
person,  then  the  case  would  have  come  within  the  previous 
decisions."  He  added,  that  if  one  of  the  notes  which  fell  due 
before  the  sUit  was  brought  ''  had  been  transferred  and  paid,  or 
even  transferred  to  an  innocent  endorsee,  before  suit  brought, 
there  would  be  a  strong  analogy  to  decided  cases."  The  case 
at  bar  in  this  branch  of  it  is  precisely  that  suggested  by  the 
learned  chief  justice,  and  it  seems  to  me  that  the  distinction 
suggested  is  striking  and  sound,  and  that  in  the  cases  sup- 
posed by  him  the  action  for  money  had  and  received  will 
lie,  where  the  consideration  of  the  note  so  given  to  a  third  per- 
son or  transferred  to  an  innocent  holder  has  failed.  The  case 
of  Chapman  v.  Shaw,  (6  Greenh  Rep,  69,)  is  in  some  of  its 
features  like  the  one  at  bar.  There  a  note  had  been  made  by 
the  plaintiff  to  the  defendant  payable  in  twelve  months  as  the 
consideration  for  a  written  engagement  of  the  defendant  to  con- 
vey  certain  goods  to  the  plaintiff  at  a  future  day,  which  note  the 
defendant  forthwith  endorsed  and  sold  for  its  amount  in  money, 
after  which  the  original  contract  was  rescinded.  It  was  held  , 
that  the  maker,  the  plaintiff,  might  recover  the  amount  of  the 
payee,  the  defendant,  though  the  twelve  months  had  not  elapsed. 
Some  stress,  however,  was  placed  by  the  court  on  the  fact  that 
the  defendant  had  repeatedly  said  the  plaintiff^s  claim  was  just 
Upon  the  whole,  I  am  of  opinion  that  the  action  was 
mistained. 

New  trial  denied. 
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A  note  ^Ten  by  one  who  keeps  a  saw  mill  and  lumber  yard,  for  an  amount  "  pay- 
able in  lumber  at  cash  price  when  called  for/'  without  mentioning  day  or  place 
of  payment,  is  payable  on  demand  at  the  mill  yard. 

A  special  demand  must  be  made  there  before  suit  brought 

Bat  a  personal  demand  of  the  maker  elsewhere  would  be  good  oniesB  met  by  an  oAr 
to  pay  at  the  yard.  In  such  case  the  ladder  would  be  bound  to  go  to  the  yard  to 
receive  payment    Per  Bcakdslvt,  J. 

Ademai^^  at  the  mill  yard  is  sufficient,  though  neither  the  maker  nor  any  one 
aathorized  to  make  the  payment  be  found  there. 

If  upon  such  demand  the  maker  be  absent,  it  may  be  made  of  any  one  in  diaige ; 
and  if  there  be  no  such  person  it  may  be  made  publicly. 

The  maker  of  such  an  engagement  is  bound  to  be  at  the  place  of  payment  at  all 
reasonable  hours  prepared  to  perform  the  agreement. 

Error  to  the  Onondaga  C.  P.  Churchill  sued  Rice  before  a 
justice  of  the  peace  and  recovered  judgment.  The  defendant 
appealed.  The  action  was  assumpsit  on  an  agreement  in  wri- 
ting ill  the  following  words :  **  For  Talue  received  I  promise  to 
pay  Alexander  M.  Churchill  or  bearer  fifty  dollars  in  lumber  «t 
cash  price,  when  called  for.  Spafford,  Sept.  8, 1842.  William 
Rice."     The  plea  was  the  general  issue. 

On  the  trial  in  the  C.  P.  the  execution  of  the  note  was  admil» 
ted.  The  plaintiff  proved  that  in  September,  1843,  a  person 
sent  as  an  agent  by  the  holder  of  the  note  took  it  to  the  house 
of  the  defendant,  who  was  not  at  home.  He  then  went  to  the 
defendant's  saw  mill,  about  one  hundred  rods  off,  and  found 
there  the  defendant's  son  at  work  at  a  wheel,  who  said  his  father 
was  at  work  in  a  wheat  field  a  mile  or  two  distant.  Tlie  mill 
was  not  running.  The  agent  shewed  the  note  to  the  defendant^ 
son  and  requested  that  it  might  be  paid  in  lumber,  and  asked  for 
some  lumber  from  a  particular  pile  which  was  pointed  out  He 
proposed  that  the  whole  amount  required  to  pay  the  note  might 
be  measured  out  so  that  it  might  be  laid  aside  to  be  taken  away 
as  the  holder  pleased.  The  defendant's  counsel  objected  to  evi- 
dence of  what  the  son  said  in  answer  to  this  application,  but  the 
objection  was  overruled  and  the  defendant  excepted.    It  was 
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proved  that  the  son  at  first  said  that  the  pile  belonged  to  another 
person  and  that  the  agent  could  not  take  any  of  it,  but  afterwards 
he  was  allowed  to  and  did  take  some  lumber  from  it.  The  ageni 
at  that  time  took  away  a  load  of  himber,  and  demanded  the 
whole  that  was  payable  on  the  note.  It  appeared  that  the  de- 
fendant kept  his  lumber  at  ttie  mill  yard,  that  the  son  had  some- 
times worked  at  the  mill,  and  sometimes  worked  out,  and  that 
the  defendant  worked  some  at  farming.  The  defendant's  counsel 
moved  for  a  nonsuit,  insisting  that  a  sufficient  demand  had  not 
been  proved,  but  the  motion  was  denied  and  the  defendant 
excepted. 

The  defendant  then  gave  evidence  respecting  the  interview 
between  his  son  and  the  agent  at  the  mill,  to  the  effect  that  pay- 
ment of  the  whole  amount  was  not  demanded,  but  that  the  agent 
said  that  the  owner  of  the  note  would  come  after  the  lumber  in 
two  or  three  days  and  wanted  the  defendant  to  be  there.  The 
defendant  proved  that  this  had  been  mentioned  to  him  and  that  he 
had  remained  about  the  mill  several  days  afterwards,  but  no  one 
came  for  the  lumber ;  but  that  subsequently  the  holder  of  the 
note,  who  lived  about  ^ight  miles  distant,  came  for  the  lumber 
and  saw  the  defendant's  son  at  the  mill  and  demanded  the  lum- 
ber, but  it  was  not  turned  out  or  measured,  nor  was  it  ever  set 
apart  for  the  holder.  The  son  swore  he  was  not  in  charge  of 
the  mill  nor  of  the  lumber,  and  was  not  authorized  to  let  the 
lumber  go  in  payment  of  his  father's  debts  or  otherwise.  It  ap- 
peared that  the  defendant  had  lumber  enough  at  the  mill  at  this 
time  to  have  paid  the  note. 

The'  court  charged  the  jury  that  a  demand  of  payment  was 
necessary  before  action  brought,  and  that  it  must  be  made  at  the 
place  where  the  defendant  transacted  his  lumber  business,  but 
that  as  the  defendant  was  a  farmer  as  well  as  a  manufacturer  of 
lumber,  he  was  not  bound  to  be  at  his  lumber  yard  constantly, 
and  that  a  demand  there  would  not  be  good  unless  he  or  his  au« 
thorized  agent  was  there ;  that  the  first  demand  proved  was  not  suf- 
ficient, especially  if  it  was  then  understood  that  the  holder  of  the 
note  was  to  call  again ;  but  that  if  the  agent  who  first  called  for 
the  lumber  gave  notice  to  the  defendant's  son  that  the  lumber  was 
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wanted  and  would  be  called  for  soon,  and  the  son  gave  notice 
of  this  to  the  defendant,  it  was  then  the  duty  of  the  latter  to 
have  the  lumber  ready;  and  if  after  this  the  holder  again 
called  for  the  lumber  and  none  was  ready,  the  defendant  was  in 
default  and  the  plaintiff  was  entitled  to  recover.  The  defen* 
dant's  counsel  excepted  to  the  charge,  and  the  jury  rendered 
their  verdict  for  the  plaintiff,  upon  which  the  court  gave  judg- 
ment   A  bill  of  exceptions  was  signed. 

Gardner  ^  Burdickj  for  the  plaintiff  in  error. 

W*  Hi  Jeweit^  for  the  defendant  in  error. 

By  the  Court,  Beardsley,  J.  This  agreement  was  not  for 
the  delivery  of  specific  articles  of  property,  but  for  the  payment 
of  a  certain  sum  in  lumber  at  cash  price.  No  time  or  place  of 
payment  is  mentioned  in  the  contract,  nor  does  it  indicate  what 
description  of  lumber  was  demandable  by  the  holder  of  the 
note  or  might  be  turned  out  by  the  maker  in  satisfaction  of  his 
engagement.  On  such  a  contract  payment  must  be  demanded 
before  an  action  will  lie  upon  it  In  LohdeU  v.  Hopkins,  (6 
Cowen,  616,)  Chief  Justice  Savage  said,  "  the  note  unexplained 
amounts  to  a  note  payable  in  specific  articles,  without  time  or 
place ;  and  the  want  of  time  renders  it  payable  on  demands  On 
such  a  note  a  special  demand  is  necessary."  For  this  he  refers 
to  various  authorities,  to  which  may  be  added  the  case  of  Vance 
r.  Bloomer,  (20  Wend.  196.)  These  show  the  general  law  on 
the  subject;  but  in  the  case  now  before  the  court,  the  express 
words  of  the  contract  made  a  demand  necessary,  for  the  lumber 
was  to  be  paid  "  when  called  for." 

The  defendant  owned  a  saw  mill  and  his  lumber  was  kept  at 
the  mill  yard;  that  was  therefore  the  place  at  which  this  note 
was  payable.  It  was  like  the  note  of  a  merchant  payable  in 
goods,  or  of  a  mechanic  payable  in  his  work,  in  which  cases  the 
law  implies  that  the  store  of  the  former  or  the  shop  of  the  latter 
18  the  place  of  payment  agreed  upon  by  the  parties.    {Chip,  en 
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<3iMt.  28,  29,  30,  49 ;  Barker  v.  Jones^  8  M  Hamp.  R.  413 ; 
Lchddl  V.  Hopkins^  and  Vance  v.  Bloomer^  svpra.) 

A  personal  demand  of  the  defendant  at  his  mill  yard  would 
undoubtedly  have  been  suiBcient  And  even  had  it  been  made 
elsewhere,  that  would  hare  been  enough  unless  Ihe  defendant 
met  the  demand  by  an  offer  to  make  the  payment  at  his  mill 
yanrd.  if  this  was  proffered  on  such  demand  being  made,  tbe 
holder  of  the  note  would  be  bound  to  repair  to  that  place  to  re- 
ceive the  lumber.  (Higgins  v.  Emmons.  5  Conn,  R.  76 ;  Scott 
V.  Crane^  1  id..W6.)  \ 

But  a  personal  demand  was  not  necessary  in  this  case.  The 
lumber  was  payable  at  the  ddisudant*^  mill  yard,  and  the  cred- 
itor must  go  to  that  place  to  receive  it.  He  was  not,  however, 
bound  to  go  there  more  thxin  once,  nor  to  remain  until  the  de- 
fendant was  foimd  at  the  saixie  place.  One  who  enters  into 
SQcfa  an  en^t^ment  as  Ifais,  inust  at  all  Teasonable  hours  be  at 
the  place  of  payment,  and  pre}iiiTed  to  pei&rm  his  contmct  If 
tile  debtor  is  not  there,  m  demand  may  be  made  of  way  one  in 
chtiige  for  him ;  and  if  no  sudi  person  can  be  found,  a  pubUo 
demand  at  that  place,  at  a  Teasouable  time,  will  duffice.  {Ma:s0m 
V.  BriggSj  16  Mass,  R.  453 ;  Higgins  v.  Emmons,  6  Gmn. 
R.79]  5  Cowe7i,  518,  note  ;  Chip,  an  Cont.  28  to  3D.) 

It  may  be  conceded,  for  the  point  is  not  in  this  case  material, 
that  the  demand  first  made  of  tbe  defendant's  son  was  insuffi- 
cient, it  being  understood  that  the  holder  of  the  note  would  call 
again  for  the  lumber.  That  call  was  soon  after  made,  for  the 
holder  came  from  his  residence,  a  distance  of  seven  or  eight 
mileB,  and  not  finding  the  defendant  at  the  mill,  his  son,  who 
was  there,  was  requested  fo  turn  out  the  lumber.  This  was  ikH 
done,  and  as  the  contract  was  thus  violated  ihe  ^tion  was  wcH 
lHX>ught  and  the  pibintiff  exititled  to  recover.  It  is  not  pretended 
that  the  second  demand  was  at  an  unseasonable  time,  or  in  any 
respect  objectionaUe,  if  one  ooukL  be  made  when  fhe  defen* 
dant  was  not  present  in  person  or  by  an  authorised  agent  Tbe 
defendant  had  engaged,  in  effect,  to  make  tbe  payment  ait  hie 
temiber  yard,  Knd  tbntdt  should  be  done  when  demanded.  The 
time  to  make  the  payment  was  not  fixed  by  the  contract|  and  it 
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■y^  be  demanded  wy  dftf  which  tie  koldev  pleased.  It  vw 
Hba  bfntnesft  of  the  disfeDdani  tp  be  ready>  et  all  reaaotiobb 
hflOEs,  to  answer  the  demand  of  poyment^  for  he  bad  no  riglM  la 
«qpect  tlial  amccessive  oalla  woidd  be  laade  to  suit  his  coi>va-> 
Bience.  The  duty  to  makje  the  poyment  le^tod  on  him,  aod  he 
was  botrad  to  porfbriB}  il  wheneiier  a  demaiid  ^naa  made  at  (be 
ponf»r  place. 

These  wa^s  no  emor  in  aUowtng  ^videtioe  toi  be  gmn  of  what 
the  ddfeadant^s  son  said,  when  the  lumber  xm»  first  demanded 
of  hioEL  He  Bs&ised  to  deHver  the  lumbec^  and  what  be  said 
was  a  port  of  the  aot  of  sefiisal.  l^  was  received  for  tS^  pur* 
ttwe*  and  was  dearly  adtniasiUe 

Jtdgmem  affismed 
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ito  Bdmumm  oontoiaed  b  an  und^timrtd  instnmMnt  is  net  bind^ip  npen  the  partj^ 
wh9^  kvoA  vod  in^  Me  attached  to  it 

The  plaiiitifr  in  an  action  fop  work,  Ubor  and  aenieea^  reHed  along  with  other  ei> 
^eoee  upon  a  tealed  npto  found  anionic  the  papere  of  t|ie  dafendant^a  inteatate^ 
tat  which  bad  not  been  deKvvred,  hj  which  he  in  tertM  i^romiied  to  pay  th# 
flMnttff  $SI(M  *  iet  Taliw  reeeivad  and  jually  and  troly  dee  her  ibr  aarvioca» 
vsadered  me  dming;  my  iltnen.'*  H^  vary  alight  evideoef  as  an  admlaaten  of 
the  fact  atated ;  and  the  other  proof  in  the  cause  ahowing  that  nothing  wat.  ihMV 
doe  the  plain^ff,  held  further  that  she  waa  not  antittod  to.  recover. 

MoT^osr  by  de&ndaat  to  set  aside  the  report  of  a  sole  leferes. 
The  action  was.  assumpsit  for  the  work,  labor  and  seiricea  of 
the  phaintUF  in  the  family  of  the  intestate  during  his  lifo  tima 
^fhe  plaintiff  was  the  sister  of  Jones  ^  intestate,  and  in  June,, 
18S9,  she  was  a  widowy  with  one  daoghter  aged  two  or  thme. 
yean^  and  resided  at  Petersburg  in  Virginia.  Her  husband  had 
been  dead  about  six  months.  She  had  one  hundred  dollara  in 
Booney^  and  no  odier  estata  Jonea  resided  and  waa  in  business 
■a  the  city  of  New* York :  he  invited  the  plaintiff  to  come  and 
nanke  hts  house  her  home.  The  plaintiff  went  there  with  her 
daugiilec  in  June,  1829,  and  remained  in  the  fomily  of  het 
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brother  until  he  broke  up  housekeeping  in  May,  1843 — nearly 
14  years.  Mrs.  Jones  died  in  1838,  and  Jones  himself  died 
suddenly  in  December,  1843,  During  all  the  time  the  plaintiff 
was  in  the  family  of  her  brother  she  assisted  generally  in  the 
affiiirs  of  the  family — rendering  such  services  as  are  usually 
rendered  by  a  housekeeper.  She  was  partidilaTly  kind  and 
attentive  to  her  brother,  who  had  had  an  attack  of  paralysis  in 
1827,  from  which  he  had  not  entirely  recovered ;  though  he 
was  well  enough  to  be  engaged  in  active  business.  After  the 
plaintiff  went  to  live  with  her  brother  he  had  an  attack  of 
inflammatory  rheumatism,  which  laste'd  three  weeks.  He  had 
no  other  sickness  of  any  importance.  There  was  no  proof  of 
an  agreement  to  pay  wages ;  nor  that  the  plaintiff  expected  to 
receive  any.  A  great  deal  of  evidence  was  given  in  relation  to 
the  nature  of  her  services ;  and  their  value  was  estimated  by 
the  witnesses  at  from  $8  to  $12  a  month.  Jones  furnished  her 
with  clothing,  the  value  of  which  was  estimated  by  the  wit- 
nesses at  from  $100  to  $150  per  year.  Jones  also  boarded, 
clothed  and  paid  the  school  bills  of  the  plaintiff's  daughter. 
The  daughter's  clothing  was  estimated  by  the  witnesses  at  from 
$40  to  $50  per  year ;  and  her  board  at  different  oges  from  $50  to 
$125  a  year.  Various  school  bills  which  Jones  had  paid  for 
the  daughter  from  1838  to  1841,  were  given  in  evidence^ 
amounting  to  $160  and  upwards.  How  much  he  had  paid  at 
other  times  did  not  appear. 

On  the  1st  of  May,  1840,  Jones  executed  a  sealed  note  as 
follows : — "  $2000.  One  day  after  date  I  promise  to  pay  to  my 
sister,  Mrs.  Elizabeth  Robinson  or  order,  the  sum  of  two  thou- 
sand dollars,  for  value  received  and  justly  and  indy  due  her 
fwr  services  ^rendered  me  during  my  illness*  Witness  my 
hand  and  seal  this  first  day  of  May  one  thousand  eight  hundred 
and  forty.  Isaac  Jones,    [l.  s.} 

In  presence  of  W.  M.  Gaifrtry.'' 

The  subscribing  witness,  Gawtry,  was  at  the  time  the  partner 
in  business  of  Jones.  Gawtry  testified  that  he  drew  the  note 
from  the  dictation  of  Jones,  who  said  at  'the  time  i7  was  fmr 
services  rendered,    Afler  Jones  had  signed  the  note  he  sealed 
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it  ap  in  an  envelope,  which  he  marked  <^  private,"  and  deposited 
it  in  his  iron  chest,  where  it  was  found  after  his  death — it  never 
having  been  delivered,  nor  did  it  appear  that  its  existence  was 
known  to  any  one  but  Jones  and  Gawtry. 

Miss  Susan  Rosette,  a  witness  for  the  plaintiff,  testified  that 
Jones  said  the  plaintiff's  services  ^  were  invaluable  to  him,  at 
times.  He  said  she  had  been  with  him  a  long  time.  He  did 
not  feel  that  she  was  paid  for  her  services.  He  wished  an  esti- 
mate made.  He  asked  me  what  I  thought  was  just.  I  said  he 
could  judge  as  well  as  any  one.  He  said  he  wished  to  make 
her  a  compensation.  He  said  he  paid  his  cook  $6  a  month : 
that  Mrs.  Robinson  was  his  housekeeper  and  nurse.  In  estimor 
ting  he  spoke  ^f  $10  per  month.  He  mentioned  the  sum  of 
two  thousand  dollars^  and  saidy  '  she  is  my  sister.^  This,  1 
think,  was  in  1840  or  1841."  The  witness  said  she  should 
think  the  plaintiff's  services  worth  $10  a  mondi :  that  the  board 
of  her  daughter  was  worth  from  eight  to  twelve  shillings  a 
week.  On  cross-tsxamination  the  witness  was  asked,  '^  Did  Mr. 
Jones  in  that  conversation  say  that  Mrs.  Robinson  had  no 
means  for  her  future  support,  or  anything  to  that  effect?" 
The  witness  answered — "  He  did  make  remarks  to  this  effect. 
He  said  she  was  his  sister,  and  he  was  anxious  for  her.  He 
spoke  of  taking  papers  from  her  that  he  had  given  her  for  a 
place  at  Bridgeport,  Connecticut  He  sat  with  his  pencil  in 
his  hand  and  made  an  estimate  what  her  work  would  come  to, 
and  made  that  remark  when  he  left  the  house.  I  think  he  sat 
in  this  way,  and  made  a  motion  so,  and  said, '  about  $2000  for 
Mrs.  Robitison,  SusanJ*^ 

The  referee  reported  that  $2000  was  due  the  plaintiff.  He 
l^ve  a  written  opinion,  placing  his  decision  wholly  on  the 
admission  contained  in  the  sealed  note,  and  the  testimony  of 
Gawtry  and  Miss  Rosette  as  to  the  verbal  admissions  of  Jones. 
Independently  of  those  admissions,  he  was  of  opinion  that  the 
plaintiff  went  to  her  brother's  on  an  invitation  to  make  his 
house  her  home;  that  she  rendered  services,  and  Jones  fur- 
nished her  and  her  daughter  with  clothing,  and  paid  school 
bilia  and  other  expenses,  with  put  any  supposition  either  by  the 
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plaintiff  or  Jones,  that  an  account  was  to  be  kept  or  rendered 
on  either  side,  or  any  charge  to  be  made  by  either  against  the 
other.  But  the  referee  thought  he  was  bound  by  the  unquali* 
fied  admission  of  indebtedness ;  and  that  Jones  was  competent 
to  fix  the  amount^  as  he  did,  at  $8000.  The  referee  regarded 
this  as  amounting,  in  effect,  to  the  stating  of  an  account^ 
although  the  plaintiff  was  not  present 

J.  S.  Bosuarihf  tot  the  d^endant,  moved  to  set  aside  the 
leport 

&  L.  H.  Wardi  for  the  plaintiff. 

Bff  the  Court,  Bronson^  Ch.  J.  Jones,  the  intestate,  invited 
his  widowed  and  almost  destitute  sister  to  come  and  make  hift 
bouse  her  home.  The  plaintiff  accepted  the  invitation  and 
remained  with  her  brother  nearly  fourteen  lyears.  During  all 
that  time  the  brother  provided  in  a  suitable  manner  for  his  sister 
and  her  daughter ;  and  the  sister  made  such  returns  as  wers 
in  her  power,  by  rendering  herself  useful  in  the  &mily.  Nei* 
tlier  at  the  commencement  nor  in  the  progress  of  these  nmtut^ 
acts  of  kindness,  did  either  party  think  of  such  a  thing  as  a 
contract  of  hiring ;  or  that  any  l^al  obligation  existed,  or  was 
springing  up  between  them.  They  were  brought  and  kepi 
together  and  made  useful  to  each  other,  by  the  law  of  love,  and 
by  that  alone.  Such  is  the  conclusion  to  which  my  mind  baa 
been  irresistibly  drawn  by  a  careful  examination  of  bH  the  evi- 
dence in  the  case. 

There  is  some  reason  to  believe  that  the  intestate  was  under 
a  delusion  at  the  time  he  made  the  sealed  note.  He  was  care* 
ful  to  express  the  consideration  for  making  it ;  and  yet  he  has 
not  mentioned  the  only  consideration  which  is  now  relied  on; 
to  wit,  the  services  of  the  plaintiff  for  the  eleven  years  which 
bad  then  elapsed.  The  intestate  did  not  mention  services  gen^ 
erally,  but  '<  services  rendered  me  during  my  illness.^  Thia 
seems  to  point  to  the  paralytic  attack  which  the  intestate  had 
in  1827|  which  was  two  years  before  tlie  plaintiff  came  fran 
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Tirginia.  AltUough  thie  ix>(estai«  never  wholly  recoveied  from 
Ifaat  shock,  he  was  well  enough  to  he  actively  engaged  in  busi:- 
ness :  and  he  had  no  particular  illness  of  any  importance  while 
the  jdaiiitiff  was  in  the  family,  except  an  attack  of  inflammatory 
Aeumatism,  which  lasted  three  weeks.  At  this  time  a  man 
was  specially  employed  to  take  care  of  him;  and  his  mother^ 
in-law  was  also  in  attendance  night  and  day.  Although  tha 
flaintjfT  ui^doubtedly  hestowed  some  care  on  that  occasion,  it  w 
f  hardly  probable  that  the  intestate  meant  to  point  to  that  as  the 
consideration  for  an  undertaking  to  pay  two  thousand  dollars. 

But  if  we  suppose  that  the  intestate  intended  to  mention  ser* 
vices  genemlly  as  the  consideration  of  the  note,  the  instrument 
will  not  prove  much.  It  is  of  no  value  as  an  obligation,  for  tha 
reason  that  it  waa  never  delivered.  And  for  the  same  reason,  I 
think  it  of  little  or  no  value  as  an  admission.  In  point  of  form, 
the  instrument  contained  both  an  express  undertaking  to  pay  a. 
sum  of  money,  and  an  admission  that  the  money  was  justly 
due  for  services  rendered.  But  by  carefully  retaining  the  paper 
in  his  own  possession,  the  intestate  virtually  declared  that  it 
was  neither  to  bind  him  as  an  obligation,  nor  affect  him  as  an 
admission.  I  will  not  say  that  such  a  paper  must,  under  all 
possible  circumstances^  be  laid  entirely  out  of  view.  But  while 
it  confessedly  has  no  ibrce  as  a  contract,  it  cannot  be  right  to 
give  it,  under  the  name  of  an  admission,  all  the  eilect  of  |i 
binding  obligation. 

What  the  intestate  said  to  Gawtry  at  the  time  the  note  waa 
made,  is  no  more  than  is  expressed  in  the  note  itself.  He  said 
^  it  was  fiur  services  rendered."  But  he  did  not  say  that  he  waA 
onder  any  legal  obligation^  expressed  or  implied,  to  pay  for  those 
aervices.  And  it  is  entirely  clear  firctm  the  other  evidence  ia 
the  case  that  there  was  no  such  obligation.  The  testimony  of 
Itiss  Rosette,  which  is  deemed  so  iavorable  to  the  plaintifl^ 
does  not  show  an  existing  legal  duty  or  indebtedness  on  the 
part  of  the  intestata  He  did  not  say  that  he  had  ever  agreed 
to  pay  the  pbinttff  any  thing,  nor  that  her  services  had  been 
imidered  under  such  circumstances  tliat  the  law  would  imply  a 
premise  to  pay  for  them.    The  key  to  the  whole  matter  will 
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be  found  in  his  remark,  that  "  Mrs.  Robinson  has  no  means  for 
ber  future  support :  she  js  my  sister  and  I  am  anxious  for  her." 
And  after  making  an  estimate  *'he  mentioned  the  sum  of  two 
thousand  dollars  and  said" — not  that  this  was  a  debt  which  he 
owed — but,  "a-Ac  is  my  sister  J'  That 'was  e?idence  of  a  good 
heart,  but  not  the  acknowledgment  of  a  legal  obligation.  These 
confessions  must  not  be  separated  from  all  the  other  evidence 
m  the  case ;  but  the  whole  must  be  considered  together :  and 
<hen  it  is  clear  that  instead  of  regarding  bimself  as  a  debtor,  he 
was  debating  in  his  own  mind  whether  he  should  not  make  it 
gift  to  his  sister.  He  died  without  ever  having  settled  thai 
question.  He  went  so  far  as  to  sign  a  covenant  to  pay  her 
two  thousand  dollars ;  but  he  took  care  to  retain  the  instniment 
in  his  own  possession,  so  that  it  never  acquired  vitality.  Ha 
may  have  doubted  his  ability  to  make  the  gift,  or  deemed  it  a 
questionable  act  in  reference  to  the.  possible  claims  of  creditors, 
or  the  wants  of  his  own  family.  But  we  need  not  speculate 
about  wliat  was  passing  in  his  mind.  It  is  enough  that  he 
never  delivered  the  note. 

There  is  another  view  of  the  case  which  is  equally  fatal  to* 
the  plaintiff's  claim.  Let  it  be  granted  that  the  services  were 
performed  upon  a  contract  of  tiiring,  or  under  such  circumstan- 
ces that  a  promise  to  pay,  qiiantum  meruit^  may  bo  implied. 
Then  the  answer  to  the  action  is,  that  the  plaintiff  has  been 
fully  paid,  and  a  good  deal  more.  Her  services,  taking  the 
highest  estimate  of  her  own  witnesses,  were  only  worth  twelve 
dollars  a  month,  amounting  to  ||144  a  year.  And  she  has  been 
paid  for  her  clothing  and  the  .clothing,  board  and  school  bills 
of  her  daughter,  $250  a  year  at  the  least.  If  the  plaintiff 
chooses  to  forget  the  relation  of  brother  and  sister,  and  the  feel- 
ings of  mutual  kindness  under  which  both  parties  acted — if  she 
desires  to  place  herself  upon  the  footing  of  a  servant  laboring 
for  wages,  she  must  then  consent  to  have  the  account  between 
herself  and  the  intestate  fairly  stated  ;  and  that  will  show  her  a 
debtor  in  a  balance  of  about  fourteen  hundred  dollars. 

But  it  is  said  that  an  account  was  stated  by  the  intestatep 
and  a  balance  of  $2000  struck  in  the  plaintiff's  favor.    That  it 
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tajring  too  much.  The  intestate  made  an  estimate  of  the  value 
of  the  plaintiff's  services  without  at  all  taking  into  the  account 
the  compensation  which  she  had  received.  Indeed,  it  is  evident 
that  he  did  not  think  of  such  a  thing  as  the  adjustment  of  a 
balance  between  parties  under  legal  obligations  to  each  other. 
He  not  only  omitted  the  whole  of  one  side  of  the  account,  but 
he  fixed  on  a  sum  for  the  other  side  which  was  a  good  deal 
more  than  his  own  estimate  of  what  would  be  right  The  sum 
which  he  mentioned  as  a  proper  compensation  to  the  plaintiff 
was  $10  per  month,  which  for  the  eleven  years  that  had  then 
elapsed,  would  amount  to  only  $1320;  and  yet  he  settled  upon 
the  sum  of  $2000  for  the  plainfiff,  and  said,  "  She  is  my  sister." 
He  was  not  stating  an  account,  or  even  one  side  of  an  account ; 
but  balancing  in  his  own  mind  what  provision,  as  a  matter  of 
bounty,  he  should  make  for  his  sister. 

But  let  it  be  granted  that  the  intestate  admitted  not  only  that 
the  plaintiff's  services  were  worth  $2000,  but  that  a  balance  of 
that  amount  was  due  to  her,  still  it  was  nothing  more  than  evi- 
dence, which  must  go  for  what  it  is  worth.  It  was  not  a  con- 
clusive admission.  And  it  must  not  be  considered  alone,  but 
with  the  other  evidence  in  the  case.  And  if  we  look  at  all  the 
evidence,  it  is  entirely  clear  that  the  plaintiff  has  been  fully 
paid  for  her  services. 

We  see  no  ground  on  which  the  report  can  be  supported. 

Motion  granted. 


The  Bank  of  Salina  i;^.  Henry,  impleaded  with  Pierce. 

One  who  secures  to  himself  a  usorioas  premium  bj  retaining  more  than  lawful 

interest  out  of  the  amount  of  a  security  discounted  bj  him,  is  indictable  ior 

reeehing  usury  contrary  to  the  statute. 
l%erefore  a  witness  cannot  be  compelled  to  testify  to  the  fact  of  oaying*  taken  usury 

in  that  manner. 
ETidence  of  an  asurious  agreement  forms  a  link  in  the  chain  of  evidence  to  shew 

usury  actually  paid,  and  therefore  a  lender  cunnot  ih  a  witness  between  other  par* 
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tiea  be  oompcUed  to  testify  to.  raeh.  an  agrMment,  when  it  doea  not  affingQaJjwly 
appear  that  he  has  not  received  the  08017. 

Where  a  derendant  eoed  on  a  note  set  up  osury  in  a  notice  which  he  verified  accor- 
dini:  to  the  statote,  asd  then  called  one  C,  net  the  plaintiff  ei  Uie  reeord,  but  wte 
be  claimed  ww  the  plaintiff  in  inter^U  bj  whom  he  oflBned  lo  prove  the  oeoiy ; 
hM  that  C.  was  not  boand;  to  testify  ootil  it  was  firsi  proved  that  he  was  gaeh 
plaintiff  in  interest 

Where  the  defendants'  coonsel  in  opening  the  defence  stated  that  a  teller  of  the 
piaintifis  who  were  a  banking  corporation  had  discoonted  the  note  sued  on  for  « 
tuorbua  preminm»  with  koowledgo  that  it  had  been  ofieved.  to  the  bank  fiar  diaooijit 
and  bad  been  reftiaed,  and  U|en  called  the  teller  as  a  wiloess  to  prove  these  iaet^ 
held  that  he  was  privileged  from  testifying  on  the  groond  that  his  testimony  would 
tend  to  sabject  him  to  a  forfeiture  of  twice  the  amount  of  the  ]oaji»  under  the  pro- 
visions of  I IL  8.  595,  i  28. 

Il  i»  not  ai>  answer  to  the  witness'  olain  ef  privilege  that  the  statote  of  limilatioiia 
km  vm  agiaiiyst  the  o&nce^  unless  it  affiimatively  sppcar  that  no  ppoceedinga  to 
^force  a  penalty  were  oonwiencod  within  tilu>  period  of  limitation^ 

Assumpsit,  tried  before  Mossley,  C  Judge,,  in  April,  1844. 
The  acUoD  was  on  a  promissory  note  made  by  th^  defendants- 
Henry  signing  as  a  surety  for  Pierce — dated  April  20,  1838; 
payable  to  the  plaintifis  63  days  after  date.  The  defendant 
Henry  pleaded  the  general  issue,  and  gave  notice  of  the  defence 
of  usury,  verifying  the  notice  by  affidavit  pursuant  to  the  usurj^ 
statute  of  1837.  After  the  plaintiffs  had  made  out  their  case 
and  rested,  the  counsel  for  the  defendant  stated  that  the  defence 
was  usury ;  that  the  note  was  made  to  b®  discounted  by  the 
plaintiffs'  bank  for  the  benefit  of  the  defendant  Pierce,  and  was 
by  him  presented  to  the  bank  for  discount ;  that  the  bank  refused 
to  discount  it,  which  was  known  to  Elisha  Chapman^  who  was 
then  the  teller  of  the  bank  ;  that  afterwards,  Chapman,  with  full 
knowledge  that  the  note  bad  been  presented  at  the  bank  and 
refused,  discounted  the  same ;  and  in  so  doing  deducted  $10 
from  the  face  of  the  note,  under  a  corrupt  and  usurious  9%x^ 
ment  between  him  and  Pierce.  The  defendant  called  Chap- 
many  and  had  him  sworn  as  a  witness ;  and  proposed  to  prove 
by  him,  ufider  the  general  issue,  that  the  note  was  usurious  and 
iroid.  The  witness  objected  to  answering  on  the  ground  Aat 
his  answer  would  form  a  link  in  a  chain  of  testimony  to  cenyict 
him  of  a  misdemeanor ;  or  would  expose  him  to  a  penalty  or 
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forfeitdre — referring  to  the  usury  act  of  1837,  acd  to  1  R.  S.  596, 
(  28.  The  judge  sustained  the  objection,  and  the  defendant 
excepted. 

The  defendant  then  offenid  to  proTO  the  usury  by  the  witness 
finder  the  notice  served  with  the  plea^  on  the  ground  that  the 
witness  was  the  plaintiff  in  interest.  To  this  the  witness  objected 
on  the  grounds,  first  that  be  could  not  be  compelled  to  testify  to 
usury  under  the  notice  and  the  act  of  1837,  unless  it  should  fir&t 
appear  that  he  was  the  plaintiff  in  interest ;  and^secondf  that  the 
answers  would  subject  him  to  a  penalty  or  forfeiture  under  the 
/{.&  previously  referred  to.  Objection  ststained;  and  defen- 
dant excepted.  The  defendant  then  offered  to  prove  by  the 
witness  himself  that  he  was  the  party  in  interest.  This  was 
also  rejected  ;  and  an  exception  taken.  The  same  questions 
were  made  in  other  forms.  Verdict  for  plaintiffs.  The  defen- 
dant moves  for  a  new  trial  on  a  bill  of  exceptions. 

P.  M.  Haight,  for  the  defandatit. 

€r.  F.  Camstock^  for  the  plaintifib. 

J5y  the  Court,  Bronsox,  Ch.  J.  The  receiving  of  usury  is 
a  misdemeanor:  {Stat,  of  1837,  p.  487,  §  6;)  and  the  witness 
Chapman  was  requested  to  givte  evidence  which  would  either 
have  charged,  or  tended  to  charge  himself  with  that  offence. 
5n  opening  the  defence,  the  counsel  proposed  to  show,  among 
other  things,  that  the  witness  ^<  discounted  the  said  note,  and  in 
M  doing  deducied  $10  from  the  face  thereof,  under  a  corrupt 
nnd  usurious  agreement  between  him  and  the  said  Pierce."  As 
Ihe  note  had  only  63  days  to  mn,  the  transaction  was  dearly 
lisuiibus:  and  as  the  witness  << discounted"  the  note,  and  '^de- 
ducted "  the  ten  dollars,  I  do  not  see  why  the  case  does  not 
odtfie  within  the  very  words  of  the  Statute,  tvhich  makes  it  a 
tliisdemeanor  ''  to  receive  any  greater  interest,  dtseaunt,  or  eon^ 
irideraticn"  than  the  law  allows.  The  witness  has  got  the 
ftxebtthre  interest  or  discount  in  his  pocket  It  is  tha  Same 
Mngi  in  substance,  as  though  he  had  first  paid  the  whole  fiM 
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of  tlie  note,  and  Pierce  had  then  handed  back  the  ten  dollars. 
But  if  there  can  be  any  doubt  of  the  soundness  of  this  positioUi 
it  is  enough  that  proof  of  the  illegal  agreement  and  discount 
might  furnish  a  link  in  a  chain  of  evidence  to  show  the  usury 
actually  paid  ;  and  so  that  the  offence  was  fully  consummated. 
A  witness  is  not  bound  to  give  evidence  tending  to  criminate 
himself,  or  which  will  forma  link  in  a  chainof  proof  leading  to 
that  result  The  precise  point  was  adjudged  in  Burns  v.  Kemp- 
skaUf  (24  Wend.  360,)  and  that  decision  was  affirmed  by  the 
court  of  errors.  (4  JERll,  468.)  Cloyes  v.  Thayer^  (3  HUl^  664,) 
is  Another  case  to  the  same  effect.  Those  cases  are  in  one 
respect  stronger  than  the  one  now  before  us ;  for  they  arose  upon 
notes  which  had  been  discounted  prior  to  the  usury  law  of  1837, 
when  the  taking  of  usury  only  subjected  the  party  to  a  penalty 
or  forfeiture ;  whereas  now  the  taking  of  usury  is  a  criminal 
offence. 

When  the  offer  was  to  prove  the  defence  under  the  general 
issue.  Chapman  was  called  as  a  mere  witness,  and  not  as  plain- 
tiff under  the  usury  law  of  1837 ;  (§§  2, 8 ;)  and  consequently 
the  statute  would  afford  him  no  protection.  What  he  might 
say  could,  like  any  other  confession,  be  given  in  evidence  against 
him  on  an  indictment  for  usury.  It  is  clear  therefore,  that  he 
could  not  be  compelled  to  answer  when  called  as  a  witness 
merely,  and  not  as  plaintiff. 

The  defendant  then  proposed  to  prove  the  usury  under  the 
notice  annexed  to  the  plea,  and  called  upon  Chapman  to  answer 
as  the  plaintiff  in  interest :  and  the  statute  has  been  so  extended 
by  construction  that  it  now  reaches  the  plaintiff  in  interest,  as 
well  as  the  plaintiff  on  record.  {Henry  v.  Bank  of  Salina^  6 
Hillj  623.)  But  Chapman  objects,  that  before  he  can  be  com* 
polled  to  answer  and  criminate  himself,  it  must  first  appear  that 
he  is  the  plaintiff  in  interest ;  and  I  think  the  objection  unan- 
swerable. He  is  not  the  plaintiff  in  form,  nor  does  it  appear 
that  he  is  so  in  fact ;  and  in  that  state  of  the  case,  the  statute 
neither  authorisses  his  being  called  as  a  witness,  compels  him  to 
answer,  nor  protects  him  against  the  consequences  of  criminatii^ 
himsel£    Thisre  is  no  escape  from  this  difficulty.    When  one 
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18  called  who  does  not  appear  to  be  the  plaintifl^  either  in  form 
or*in  fact,  the  statute  has  nothing  to  do  with  the  case :  he  stands 
k9  a  mere  witness ;  and  when  he  sustains  that  character  alone, 
ho  cannot,  as  we  have  already  seen,  be  compelled  to  answer. 
As  a  mere  witness,  and  nothing  more.  Chapman  was  privileged 
from  answering :  and  as  tliere  was  no  proof  th^t  he  sustained 
any  other  character,  there  was  no  authority  for  requiring  him  to 
speak.  There  is,  I  think,  no  way  to  avoid  the  difficulty  short 
of  an  amendment  to  the  statute;  and  that  we  have  not  the 
power  to  make. 

There  is  also  another  ground  on  which  the  witness  was  priv- 
ileged from  testifying.  The  defendant  proposed  to  show,  that 
Chapman  was  the  teller  of  the  bank,  and  that  he  discounted  the 
iiote  after  it  had  been  offered  to  the  bank  for  discount  and  re- 
(tased,  he  having  full  knowledge  of  that  fact.  That  was  an  offence 
tbr  which  he  would  forfeit  twice  the  amount  of  the  loan.  (1 
i/J.  S.  695,  §  28.)  And  I  need  only  refer  to  the  case  of  Burns  v. 
Kempshall,  (24  Wend.  360,  and  4  Hillj  468,  in  error,)  for  an 
Illustration  and  confirmation  of  the  well  established  principle, 
that  a  witness  is  not  obliged  to  speak  where  the  answer  will 
uubject,  or  may  tend  to  subject  him  to  a  penalty  or  forfeiture. 
The  forfeiture  in  that  case  only  extended  to  the  usurious  interest; 
while  here  it  is  twice  the  amount  of  the  loan. 

The  usury  law  of  1837  would  not  protect  the  witness  against 
the  consequences  of  his  testimony  for  two  reasons:  first,  he 
would  not,  as  we  have  already  seen,  answer  as  plaintiff;  and 
second,  the  statute  only  provides  that  the  testimony  given  by  the 
plaintiff  shall  not  be  used  against  him  "before  any  grand  jury, 
or  on  the  trial  of. any  indictment."  (§8.)  The  forfeiture  of 
twice  the  amount  of  the  loan  is  not  enforced  by  indictment,  but 
by  action ;  and  the  testimony  might,  like  any  other  admission, 
be  used  against  the  witness  in  an  action  to  recover  the  money. 

But  it  is  said  that  the  statute  of  limitations  had  run,  (2  R,  S, 
481,  i  3,  and  p.  297,  §  29  ;  1  id.  383,  §  91 ;)  so  that  the  forfeiture 
could  not  now  be  enforced ;  and  when  the  witness  is  protected 
by  the  statute  of  limitations  he  must  answer.  (Close  r.  Olney^ 
1  DeniOj  319.)    But  it  should  appear  affirmatively  that  no  pro* 
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ceedings  had  been  commended,  so  that  the  statute  would  nffofd 
a  complete  protection.  ( U.  S.  v.  Smithy  4  Day^  121 ;  RoberU 
V.  Allatt,  1  Mood,  ij*  MoL  192.)  For  aught  that  appeai-s  hi 
this  case,  the  testimony  of  the  witness,  if  required  to  answer, 
might  be  effectually  used  against  him. 

And  further :  the  statute  of  limitations  was  not  even  mentioned 
on  the  trial ;  and  it  is  well  settled  that  a  party  cannot  take  an 
objection,  or  start  a  question  here,  which,  if  it  had  been  men* 
lioned  at  the  proper  time,  might  have  received  a  satisfactory 
answer.  If  this  question  had  been  made  on  the  trial,  it  might 
bare  been  shown  in  answer  to  it,  that  an  action  for  the  forfeiture 
had  been  commenced  in  due^time,  and  was  still  pending.  And 
besides,  the  burden  of  proof  did  not  lie  on  the  witness.  It  was 
the  business  of  the  party  who  called  him  to  show  that  the 
statute  would  afford  him  a  complete  protection. 

New  trial  denied.  ^ 


Gale  vs.  Mead  and  Seely. 


A  dbtrict  school  tax  is  valid  though  it  be  assessed  and  the  tax  list  therefor  be  made 
out  by  the  trustees  after  the  expiration  of  one  nxinth  from  the  time  of  holding  the 
district  meeting  at  which  it  was  voted,  the  provision  requiring  these  acts  to  be 
I       done  within  one  month,  being  directory  merely. 

Error  to  Monroe  C.  P.  Gale  sued  Mead  and  Seely  before  a 
justice  of  the  peace,  and  declared  in  trover  for  certain  goods. 
The  defendants  were  two  of  tlie  trustees  of  school  district 
No.  3  in  Glarkson,  Monroe  county.  On  the  16th  of  Septemberi 
1840,  a  district  meeting  voted  a  tax  of  $100  to  finish  the  school 
house  which  the  district  was  then  building.  On  the  5th  cf 
November  following,  the  trustees  made  a  tax  list  and  warrant  for 
the  collection  of  the  tax,  and  delivered  the  same  to  the  coliectoc 
On  the  6th  of  October  of  the  same  year  the  district  voted  a 
Airther  tax  of  ||15 ;  anfd  on  the  7th  of  November  following  the 
tfysteet  made  a  tax  list  and  warrant  for  the  collection  of  dial 
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tax,  and  delivered  the  same  to  the  collector.    By  virtue  of  the 
two  warrants  the  collector  took  the  property  in  question.    The . 
justice  gave  judgment  for  the' defendants,  which,  on  certiorari^ 
the  C.  P.  affirmed.    The  plaintiff  brings  error. 

&  Ba^ghionj  for  plaintiff  in  error. 

H?  RSeldertj  for  defendants  in  error; 

By  the  Courts  Bronson  C.  J.    A  district  tax  should  be 
assessed,  and  the  tax  list  made  out  by  the  trustees^  within  one 
month  aAer  the  meeting  at  which  the  tax  was  voted.    (1  R.  & 
483,  }82.)    Neither  of  the  tax  lists  in  this  case  was  made  out « 
in  season.    But  there  are  no  negative  words  in  the  statute,  sucbf 
as- would  necessarily  make  it  imperative;  and  in  such  a  case,, 
for  the  benefit  of  the  public, -the  act  may  be  done  after  the  time 
has  elapsed  ^^  the  statute,  as  to  time,  being  regarded  as  directory 
only.    Pond  v.  Negus^  (3  Mass,  230,)  is  a  case  directly  in 
point;  and  we  have  approved  of  that  decision.    {The  People' 
V.  AUerij  6  Wend.  486.    And' see  Rew  v.  Sponrow^  2  Sir. 
1123 ;  Striker  vi  Kdhj,  7  HUtj  9.)    The  plaintiff  relies  on  the 
case  of  Gale  v.  Mead,  (4  M/Z,  109 ;)  but  there  the  tax  list  was 
made  out  before  the  tax  had 'been  finally  vtDted;  and  conse*> 
quently  the  principle  which  has  b^en  mentioned  could  not  be 
applied.    Had  it  appeared  in  this  case  that  there  was  a  change 
in  the  taxable  persons  or  property  m  the*  district  between  the 
expiration  of  the  month  and  the  time  the  tax  list  was  made  out, 
a  different  question  would  have  been  presented.    Biit  it  does^ 
not  appear  that  there  was  any  such  change,  or^that  the  plaintiff 
in  any  way  injtired  by  the  delays 

Judgment  affirmed. 
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Mather  vs.  Perrt. 

fn  an  interview  between  the  plaintiff,  the  defendant  and  one  H,  it  was  agreed  by 
parol  between  the  three,  that  H.  shoold  do  certain  work  for  the  defendant  for 
which  the  plaintiff  should  pay  H.  in  goods,  and  that  the  defendant  should  pay 
the  amount  to  the  plaintiff  in  lomber.  The  work  having  been  done,  held,  in  a 
suit  by  the  plaintiff  on  the  defendant's  promise  that  it  was  made  upon  a  good 
consideration  and  was  binding. 

And  alio  that  it  need  not  be  in  wriUng  within  the  statute  of  frauds. 

Error  to  Cayuga  C.  P.  Mather  sued  Perry  before  a  justice ; 
and  on  a. trial  by  jury  the  case  was  this :  the  defendant  wanted 
one  Hewitt  to  make  some  machine  frames,  and  to  pay  Hewitt 

« 

for  them  in  lumber.  Hewitt  preferred  being  paid  in  goods  out 
of  the  plaintiff's  store.  The  defendant  and  Hewitt  then  went 
to  the  plaintiff's  store,  and  it  was  there  agreed  between  the 
three  that  Hewitt  should  make  the  machine  frames :  that  when 
the  frames  were  made,  the  defendant  should  pay  the  plaintiff  for 
making  them  in  hemlock  fence  boards ;  and  that  the  plaintiff 
should  pay  Hewitt  for  making  the  frames  in  goods.  Hewitt, 
who  was  the  witness  to  prove  the  contract,  said,  in  one  part  of 
his  testimony,  that  a  part  of  his  pay  from  the  plaintiff  was  to  go 
on  what  he  then  owed  the  plaintiff,  and  the  residue  was  to  be 
paid  in  goods.  In  a  subsequent  part  of  his  testimony,  he  said 
that  nothing  of  this  kind  was  said  at  the  time  the  contract  was 
completed.  Hewitt  did  the  work,  and  the  plaintiff  demanded 
payment,  which  was  refused.  The  jury  found  a  verdict  for 
the  plaintiff  for  $11,  the  value  of  work,  for  which  the  justice 
rendered  judgment.  On  certiorari  the  C.  P.  reversed  the 
judgment ;  and  the  plaintiff  now  brings  error. 

P.  Gr.  Clark^  for  the  plaintiff  in  error,  cited  4  Cowen,  432 ;  9 
irf.639;  10  Wend.i61i  Bid.  277;  7  John.  463;  8irf.376; 
10  id.  412. 

Jared  M.  Smithy  for  the  defendant  in  error,  cited  20  TFcndL 
201  i.  Coweris  Tr.  277, 8 ;  8  John.  253. 
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By  the  Courts  Bronson,  Ch.  J.  The  defendant  makes  twc 
objections  to  the  recovery  before  the  justice — ^first,  that  his 
promise  was  without  consideration ;  and  second,  that  it  was  a 
promise  to  pay  the  debt  of  Hewitt,  and  void  within  the  statute 
of  frauds  because  it  was  not  in  writing. 

So  far  as  relates  to  consideration,  the  defendant's  under- 
taking can  be  supported  upon  two  grounds ;  first,  as  a  case  of 
mutual  promises,  where  the  undertaking  of  one  party  is  the 
consideration  for  the  undertaking  of  the  other:  and  second,  as 
the  more  simple  case  of  a  promise  by  the  defendant  to  pay  for 
services  to' be  performed  at  his  request.  It  only  differs  from 
Che  common  case  of  a  promise  to  pay  for  services  to  be  rendered 
on  request,  in  the  fact  that  the  payment  was  to  be  made  to  a 
different  man  from  the  one  who  actually  did  the  labor.  That 
fact  does  not  affect  the  question  of  consideration.  Whether  the 
))ayment  should  be  mode  to  one  man  or  to  another,  the  defend- 
ant promised  nothing  more  than  an  equivalent  for  what  he  was 
Co  receive,  and  what  he  has  in  fact  received.  If  the  defendant's 
promise  had  been  to  pay  in  money  instead  of  boards,  I  see  no 
reason  why  the  plaintiff  might  not  have  recovered  on  the 
common  count  for  work,  labor  and  services.  True  the  plaintiff 
did  not  perform  the  labor  with  his  own  hands ;  but  he  performed 
it  by  the  hands  of  another — ^Hewitt — which  is  the  same  thing 
in  legal  effect.  Qui  facit  per  cdium^  facit  per  se.  For  the 
purpose  of  doing  this  work,  Hewitt  was  the  servant  or  hired 
man  of  the  plaintiff. 

This  view  of  the  case  is  also  a  full  answer  to  the  objection 
on  the  statute  of  frauds.  The  plaintifl^  by  his  servant,  has 
made  machine  frames  for  the  defendant  on  his  promise  to  pay 
for  them  when  made.  The  defendant  did  not  agree  to  pay 
Hewitt's  debt  to  the  plaintiff,  nor  to  pay  the  plaintiff  for  goods  to 
be- delivered  to  Hewitt;  but  his  engagement  was,  to  pay  the 
plaintiff  for  work  which  he,  by  Hewitt,  should  do  for  the 
defendant.  As  between  the  parties  to  this  suit,  it  was  wholly 
unimportant  whether  the  plaintiff  had  paid  Hewitt  before  he 
did  the  work,  or  whether  he  was  to  pay  him  afterwards  ;  nor 
was  it  of  any  consequence  whether  Hewitt  ever  got  his  pay. 
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That  was  amalter  between  him. and  the  plaintiff j.ancl  ^^th 
wh^h  the  defendant  had  no  concern. 

Upon  the  defendant's  interpretation  of  the,  contract  he  ia  not 
obliged  to  pay  any. body.  He.  neyer  agreed  Xq  pay  Hewitt; 
and  his  promise  to  pay  the  plaintiff  was  void^within  tbe^tatuto 
of  frauds;  and  so  he  has  got  .the  work  for  nothing.  The  law 
interprets  contracts  in  a  much  mo^e  just  ^qd  equitable  manner. 
T{^  judgment  of  the  C.  P.  m^st  be  reversed;  and  that  of  the 
justice  afEn^ed. 

Ordered  accordingly. 


'Qjr^BjfHt*  Edwxrds*: 


III  eondQctingr  the  ptoceedingi  upon  a  distren  for  nnt»  fire  full  daji  mmt  elapse 
after  the  day  on  which  notice  of  the  dialieBB  ii  gtven  before  an  appraisal  of  the » 
gV^^a  call  be  nmde  or. noUoeof  mle  givev,    Tbevfiire  where  nolice  of  the  diatieaj 
wae.^ven  on  the  ninth,  hsu>  tbatlhe  appfaieal  could  not  take  place hefoie  lbe« 
fifteenth  of  the  same  month.  ^ 

Bbt  where  the  appraisal  is  made  too  soon,'or  any  other  irregalarity  oecnrs  after  a  dis- 
tress legally  made,  the  prooeedinge  are  not  voidi  and  (rerpact  wiU  not  fie  against 
the  perty  making  the  distxen;  but  only  earn  Ibr  the  special  damagea  sostained : 
by  the  party  aggoeTed. 

And  that  action  can.  only  be  sustained  ^gfinst  the  party  who  persoimlfy  prby  ^, 
agent  commits  the  irregular  act 

Snob  action  cannot  be  maintained  against  the  agent  of  the  landlord  who  issued  the 
warrant  in  the  .landlord'a  name. and.  directed  the  oflteer  to  take  the  plainf'f^ 
property  and  who  attended  the  sale  and  reedyed  the  rent  collected  by  the  dist; ^a 
but  had  no  agency  in  or  actual  knowledge  of  the  uregularity. 

Where  the  irregularity  consisted  in  making  the  appraisal  and  the  sale  one  day  before 
the  time  prescribed  by  law,  and  there  was  no  proof  of  special  damages,  keldf  that 
onl||  nominal  damages  were  ^eoovarabla*    jPeir  Jewarrv  J.' 

Case,  tried  at  the  Oswegp  circui!;  ia  JunP)  1844y  ,bdfi>n9r 
Gridley,  C.  Judge.  The.  actiopt  .was  brpugbt  to  recover  dam*, 
ages  on  account  of  alleged  irregularitjiesjn  conducting^  a  distjDefBV/ 
of  certain  personal  property, which  tb^  pjaintiff. claimed  a^inoKl^- 
ga^e,  whi^h  was  .distrained:  and, sold  for  rent  due.ta^Genitrt 
Smith,  by  virtue  of  a  distress  .w^rr^nt  issued  and  sigii^Jby-^i> 
defendant  as  the  ag^nt  of.  S^iillju 
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The  ]^laintift's  interest  in  the  property  as  the  holder  of  achat* 
'lal  mortgage  which 'had  been  duly  recorded;  the  demise  by 
Smith  of  the  Osw^o  Hotel,  the  premises  upon  which  the  prop- 
erty was  seized ;  the  fact  that  rent  was  in  arrear ;  the  authority 
of  the  defendant  to  act  as  the  agent  of  Smith  and  the  regularity 
•of  the  distress  warrant  and  affidavit  annexed  were  severally 
•proved  or  admitted.    The  warrant  was  (dated  March  9th,  1844, 
and  was  on  that  day  delivered  to  a  constable  of  the  town  of 
Scriba,  in  which  theidemised  premises  were  situated,  who  was 
one  of  the  officers  to  whom  it  was  directed  and  who  on  the  * 
-'Same  day  distrained  a  quantity  of  furniture  in  the  hot6],  anci 
served  the  notice  and  inventory  required  by  the  statute.    On 
the  14th  day  of  the  same  month  he  caused  the  property  to  be 
appraised,  and  affixed  notices  for  a  sale  thereof  on  the  ensuing 
19tli  day  of  March,  on  which  day  he  sold  the  'same  at  auction. 
The  defendantpetsonally  delivered  the  warrant  to  the  constable 
and  directed  him  to  distrain  the  property  in  question.    He  gave 
no  directions  as  to  the  manner  of  executing  the  warrant  and  di'd 
•no  other  act  until  the  day  of  sale,  when  he  attended  and  bid 
upon  some  articles  but  did  not  purchase  any,  the  whole  being 
struck  off  to  other  persons.    He  received  the  proceeds  of  the 
sale  to  the  amount  which  was  due  for  rent,  which  was  paid  to 
-him  by  the.purchaser,  and  signed  a  receipt  to  the  officer  in  the 
name  of  Smith,  the  landlord. 

The  irreglilarities  conjplained  of,  and  which  were  relieii  ofa 
at  the  circuit,  were  1.  That  one  of  the  notices  of  sale  was  affixed 
on  the  itmiile  of  the  door  of  the  sitting  room  of  the  hotel,  which 
.it  was  insisted  vrcA  not  a  ''conspicuous  part  of  the  demised 
ipremises;''  anid  2.  That  the  sale  was  made  sooner  than  the  law 
authorized  a  distress  for  rent  to  be  sold. 

The  defendant's  counsel  moved  for  a  nonsuit,  alleging  that  no 
irregularity  had  been  proved ;  but  if  this  were  otherwise,  thdt 
the  defendant  was  tiot  privy  to  it,  and  therefore  was  not  respon- 
•sible  in  this  action,  l^he  judge  directed  a  nonsuit,  holding  th£(t 
the  notice  upoti  the  .premises  was  properly  posted.  He  said  he 
was  inclined  to  the  opinion  that  the  sale  Was  at  an  earlier  day 
tian  the  statute  authorized,  but  held  that  the  defendant  being 


166  <;asks  in  the  supreme  court. 

Butts  9.  Edwards. 

r    -  -  '  •  — - 

merely  the  agent  of  the  landlord  to  collect  the  rent,  and  not 
having  himself  committed  the  irregularity,  was  not  responsible. 
The  plaintiff  excepted,  and  now  moves  for  a  new  trial  on  a  bill 
of  exceptions. 

iV.  Bennett,  for  the  plaintiff.  The  distress  was  irrcgiilarry 
conducted ;  1st,  in  respect  to  the  notice  upon  the  premises ;  and 
2d,  in  selling  within  ten  days  from  the  time  of  giving  notice  of 
the  distress.  (2  R.  S.  504,  §§  24  to  26 ;  3  Chitty's  Geiu  Pr. 
109 ;  Commercial  Bank  of  Oswego  v.  Ives,  2  Hill,  356,  and 
note  {b). 

The  defendant  is  responsible  upon  the  facts  in  this  case.  (2 
R.  S.  504,  i  28 ;  Cojinah  v.  Hale,  23  Wend.  462;  Marquissee 
V.  Ormston,  15  id.  368.) 

It  is  settled  by  many  cases  that  alt  who  unlawfully  interfere 
with  or  attempt  to  exercise  a  control  over  the  property  of  another, 
whether  as  a  principal  party  or  an  accessary,  are  liable  to  tho 
owner. 

D.  Cady,  for  the  defendant  cited  Columbia  Turnpike  Road 
v.  Haywood,  (10  Wetid.  422 ;  1  Cowen's  Tr.  264 ;)  Charles  y 
Stanshury,  (3  John.  261.) 

By  the  Court,  Jewett,  J,  The  statute  makes  it  the  duty  of 
the  officer  making  a  distress  for  rent,  immediately  thereafter  to 
give  notice  thereof  with  the  cause  of  such  distress,  the  amount 
of  rent  due,  and  an  inventory  of  the  articles  taken,  by  leaving 
the  same  with  the  tenant ;  and  if  at  the  expiration  of  five  days 
from  the  day  of  the  service  of  such  notice,  the  amount  of  rent 
due,  together  with  the  costs  of  the  distress  shall  not  be  paid  and 
the  goods  shall  not  be  replevied,  the  officer  is  to  procure  an 
appraisal  to  be  made  in  the  manner-  particularly  pointed  out  by 
the  sUitute.  He  is  then  to  give  five  days  public  notice  of  the 
sale,  and  one  of  the  notices  is  to  be  afilxed  on  a  conspicuous  part 
of  the  demised  premises;  and  at  the  time  and  place  appointed 
he  is  to  sell  the  property  at  auction,  pay  the  rent  and  Uie  costi 
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and  charges,  and  return  the  surplus,  if  any,  to  the  owner  of  the 
goods.    (2  R.  S.  §4  24  to  28.) 

The  28th  section  declares  that,  ".When  any  distress, shall  be 
made  for  rent  justly  due,  and  any  irregularity  or  unlawful  act 
shall  be  afterwards  done  by  the  party  distraining  or  his  agent, 
the  distress  shall  not  therefore  be  deemed  unlawful,  nor  the 
party  making  it  a  trespasser  from  the  beginning ;  but  the  party 
aggrieved  may  maintain  an  action  of  trespass  or  of  trespass  on 
the  case,  and  may  recover  full  satisfaction  for  the  special  dam* 
ages  he  may  have  sustained  by  such  irregularity,  or  such  un- 
lawful act,  with  full  costs  of  suit  and  no  more,''  &c. 

The  distress  in  this  case  was  regularly  made,  but  the  notice 
of  sale  was  given  one  day  too  soon.  Five  days  from  the  time 
of  making  the  distress  and  serving  the  notice  thereof  did  not 
expire  until  after  the  14th  of  March.  The  appraisal  could  not 
regularly  have  been  made  until  five  days  had  expired  from  the 
day  of  serving  notice  of  the  distress.  The  earliest  day  therefore 
for  the  appraisal  and  for  giving  notice  of  sale  was  the  16th  day 
of  March.  ( TTie  Commercial  Bank  of  Oswego  v.  Ives,  2  Hill^ 
35S,  356  and  notes.) 

The  more  important  question  is  whether  the  defendant  under 
the  facts  proved  is  responsible.  At  common  law,  if  there  were 
any  irregularity  in  conducting  the  proceedings  upon  a  distress 
for  rent  legally  made,  the  parties  became  trespassers  ah  initio. 
(8  Coke^  146.)  That  rule  is  altered  by  the  provision  above  re- 
ferred to,  which  is  substantially  like  the  10th  section  of  the  act 
of  6th  April,  1813.  (1  R.  L.  436,  and  11  Geo.  2,  ch,  19,  §  19.) 
It  declares  that  for  such  irregularity  the  party  aggrieved  may 
maintain  an  action  of  trespass  or  of  trespass  on  the  case,  and 
may  recover  full  satisfaction  for  the  special  damages. 

Under  the  English  statute  it  has  been  held  that  trover  would 
not  lie  where  goods  had  been  irregularly  sold  after  a  legal  dis* 
tress.  ( Wallace  v.  King,  1  Hen.  Bl.  13 ;  Broom  v.  Rice,  2  Str. 
673.)  And  so  it  was  held,  that  if  a  distress  was  regular  in  other 
respects  trespass  could  not  be  maintained  for  an  omission  tn 
appraise  under  the  act  referred  to.  (Messing  v.  Kemble,  2 
Campb.  116.)    But  case  was  held  to  lie  for  such  irregularity 
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{Aivmell  V.  Crocker,  1  Mood.  ^  MaVc.  172,)  Woodiall,  in  bk 
treatise  of  the  law  of  landlord  and  tenant  (erf.  1816,j>.  616)«iys, 
^<  The  true  construction  of  the  pip  vision  in  11  G^o.  2,  ch,  19,  \ 
)19,  is  that  the  party  must  bring  tre^casy  if  the  irregiilarity  be 
in^the  nature  of  an  act  of  trespass,  and  cose.if  ,it  be  in  itself  the 
.^object  matter  of  an  action  on  .the  case."  In  Margui^tee  v. 
^Ormston^  (15  Wend,  368))  it  was  held  that  trespass  might  be 
•sustained  against  the  landlord  where  theplaintiff's  property  had 
.been  taken  and  eold  under  a  distress  warranttfor  rent,  issued  by 
.the  defendant,  when  the  affidavit  was  d4^fecti-¥e,^u3  it  shewed 
that  the  landlord  had  omitted  an  essential  condition,  and  there- 
ffore  had  no  right  to  distrain ;  but  it  was  conceded  that  for  an 
f  irregularity  in  the  proceedings,  when  the  right  existed,  case 
!WouId>be  the  only  prpper  action. 

That  an  action  on  ithe  cAse  mqy  be  sustained  for  the  injury 
^complained  of  thereican  be  no  doubt ;  but  I  am  of  opinion  that 
it  capnot  be  sustained  against  the  defendant  under  the  evidenee 
•given  in  this  ca$e.  To  render  the  defendant  liable  in  this  pac- 
tion it  was. necessary  to  show  that  he  had  omitted  to  do  sooie 
act  which  he  ought  to  have  done,  or  had  done  it  improperly,  or 
,had  done  some  act  which  he  ought  not  to  have  done,  by  which 
'\fW^  resulted  to  the  plaintiff.  It  is  conceded  ^hat  the  < distress 
wasTe^uIarly  n^ade,  for  rents  justly  due,  andthat  the  particular 
,goods  taken  were  liable  to  ^zure-for  that  <;ause.  But  it  is  said 
Jbat  the.  defendant  by  bidding  at:  the  .sale  and , receiving  the  pio- 
fceeds  in  satisfaction  cf  the  rent,  was  accessory  to  the  irregolority 
(oromlawful  aot  of  the  officer,  and  was  therefore  in  the  eye  of  tb^ 
Jaw  guilty  in  his  own  person  of  the  wrong  imputable  to  such 
ip$cer.  The  counsel  for  the  plaintiff  has  referred  to  several 
cases  to  sustain  the  undeniable  proposition,  that  one  who  directs, 
iai4^,  or  counsels  the  commission  of  a  XoxX^  or  afterwards  adopts 
the  act,  is  a  principal,  and  as  such  liable.  AmoQg  these,  Con- 
/nah  Y.  ffale  (23  Wend.A&i,)  is  much  relied  on.  *In  that  caat^ 
ftbe  defendant  directed  the  officer  to  make  a  distress  upon  -the 
plaintiff's  properXy,  which  was  not  liable  to  be  distmined,  and 
.trover  was  held  to  lie.  But  that  is  not  the  case  at  bar.  If  the 
4i9trc^  in  this  case  had  been  unlawful,  either  for  the  want 4]f^ 
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fSpflSeient  warrant  or  a  proper  affiifavit,  orfbr  any  otlier  ouue, 
therdefendont  woaldihave  been  liable lintreapaas  or; trover-. upon 
ttbe  evidence  here  given  that  the  officer  acted  by  his  directions. 
>But;the  seizure  was  regular  and  lawful,  and; although < an  inrega- 
:  larity  has  occurred  in  the  subsequent  proceedings  which  upon 
conunon  law  principles  would  render  all  concerned  in  the  taking 
of  the  property  trespassers  from  the  (beginning,  the  statutetinter- 
;po6ee  a  shield  to  protect  them  from  thaticonseqiience.  tit- at  the 
same  time  extends  60  the.party  aggrieved  a  remedy:for:tlie  epe- 
ciiil  damages  which  he  may 'ha'*''*  -^ufibred  from  the  i  irregular 
4ict  But  it  does<net  dedare  against  whom  the. action  for  such 
i^)ecial  damages  shall  be  brought  To  i ascertain! this,  therefore, 
resort  must  be  had  to  the  general  Tides  of  law;  and  by > these 
we  are  instructed  that  in  actions  in  form  exdelicto^  theiperson 
committing  the  injury  either  by  himaelf  or- agent  must  in,  genie- 
ral  foe  defendant. 

The  injury  complained  of  in  this  case  was  the  cons^uence 
of  the  omission  of  an  act  which  the  officer,  not  the  defendant, 
was  by  law  required  to  perform.    The  defendant  is  not  showr 
to  be  guilty  either  of  a  nonfeasance  or  misfeasance  in  person  or 
by  his  agent,  nor  does  it  appear  that  he  even  had  any  know- 
ledge or  information  that  the  officer  had  omitted  any  duty  or 
had  proceeded  in  any  respect  illegally.    It  is  urged  that  as  he 
Jcnew  the  time  when.the«eizure  was  made  and  the  day  of  sale,'he 
'most  necessarily  have  known  4hdt  ten  days  had  not  intervened ; 
and  that  his  receiving  the  proceeds  of  sale  with  such  •knowledge 
of  the  irregitlarity  constituted  him  a  wrongdoer  by  adoption. 
I  cannot  assent  to  the  soundness  of  this  reasoning.    Suppose 
4he  owner  x(f  the  goods  [had  consented  ^tfaat  Ihe  nonstable  might 
-sell  Aipon  the  notice  actually  ^given,  -or  without  any  notice 
lor  appraisal  having  been  tnade,  is  there  any  doubt  but  (that  the 
^officer  as  between  bim  and  thedwn^  would  ^be  justified:?    If 
rao^  the  defendant  had  a  right  lo  presume  sudh  consent.    The 
ilandhnrd  was  entitled  to  the  proceeds  of:  the  aale  notwithstanding 
tlie  want  of  >l<^al  notice,  and  the  defendant  as  his  agent  inourred 
•no  liability  l)y  receiving  s^h  proceeds  from  the  officer.    The 
.;  IL*  22 
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plaintiff's  injury  or  the  defendant's  liability  does  not  in  any 
.    respect  result  from  the  appropriation  of  the  avails  of  the  sale. 

The  liability  of  the  party  in  fault,  only  extends  to  make 
«  good  such  special  damages  as  the  owner  of  the  goods  sustained 
in  consequence  of  the  irregularity  or  unlawful  act.  It  does 
not  follow  that  by  such  sale  the  owner  sustained  any  leal 
injury.  It  may  well  have  been  that  no  loss  or  even  inconven- 
ience resulted  from  the  irregularity  complained  of.  It  is  a 
supposable  case  that  the  tenant  or  owner  of  the  goods  did  not 
design  to  pay  the  rent,  and  that  the  goods  brought  their  full 
value,  or  that  the  owner  consented  that  the  sale  should  tabs 
place  without  appraisal  or  formal  notice.  Under  such  circum- 
stances, the  party  aggrieved  would  at  most  be  entitled  t) 
nominal  damages,  (Avenell  v.  Crocker^  1  Mood.  ^  Malk. 
172.)    I  think  the. nonsuit  was  properly  granted, 


New  trial  denied. 


BuRDicK  vs.  McYanner. 

Where  a  chattel  mortgrage  contained  a  proTision  that  upon  defaolt  of  payment  of 
the  mortgage  debt  at  the  time  agreed  on,  the  mortgagee  might  lell  the  property  at 
anetion  or  private  tale,  and  pay  the  debt  and  expenses  oat  of  the  avails;  kM 
the  mortgagee's  title  became  absolate  at  law  upon  default  in  payment  woUMoMi 
mny  sale  being  made. 

Error  from  the  Oswego  common  pleas,  to  review  a  judg- 
ment of  that  court  affirming  a  judgment  rendered  before  a  jus- 
tice of  the  peace.  The  action  in  the  justice's  court  was  trover  for 
a  cow  brought  by  MeVanner  against  Burdick,  to  which  the  defeo* 
dant  pleaded  not  guilty.  The  cause  was  tried  by  a  jury.  On 
the  trial  the  defendant  admitted  the  taking  of  the  cow  and  that 
her  value  was  $18.  He  then  gave  in  evidence  a  chattel  mort- 
gage of  the  cow  executed  by  the  plaintiff  to  one  John  Parker, 
dated  June  Glh,  1843.    It  recited  tliat  the  mortgagor  owed  Far* 
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ker  $3,  to  secure  ike  payment  of  which  he  sold,  transferred 
and  delivered  the  cow  to  the  mortgagee :  provided  that  if  he, 
the  mortgagor,  should  pay  the  $3  and  interest  on  or  before  the 
1st  day  of  July,  1843,  the  transfer  should  be  void ;  but  in  case 
of  non-payment  at  that  time  the  mortgagee  was  to  have  full 
power  to  take  possession  of  the  cow  and  sell  her,  and  to  pay 
the  debt  out  of  the  proceeds.  If  the  mortgagee  should  at  any 
time  deem  himself  insecure,  he  was  authorized  to  take  and  sell 
the  animal  at  auction  or  private  sale,  and  pay  tlie  debt  and 
expenses  out  of  the  proceeds. 

Parker  on  the  8th  November  following  assigned  the  mortgage 
to  the  defendant.  The  taking  was  subsequent  to  the  assign- 
ment, and  the  suit  was  commenced  at  a  still  later  day  in  Novem- 
ber, 1843. 

It  was  then  admitted  that  shortly  after  the  defendant  had 
*  taken  the  cow  into  his  possession  and  before  the  commence- 
ment of  the  suit,  the  plaintiff  tendered  to  the  defendant  the  sum 
secured  by  the  mortgage,  with  interest  and  costs,  and  demanded 
the  cow,  but  the  defendant  refused  to  give  her  up.  The  jury 
gave  a  verdict  for  the  plaintiff  upon  which  the  justice  rendered 
judgment  The' defendant  brought  error  to  this  court  upon  the 
judgment  of  affirmance. 

• 

L.  Johnson^  for  the  plaintiff  in  error,  cited  8  John,  96 ;  7 
Cowen,  290;  9  Wend.  80;  II  id.  106;  12  id.  62;  23  lU  667; 
1  Bill,  473. 

A.  G.  Hull,  for  the  defendant  in  error,  maintained  that  where 
there  was,  as  in  this  case,  a  provision  in  a  mortgage  of  personal 
property  for  a  sale  and  satisfaction  of  the  debt  from  the  pro- 
ceeds, the  mortgaged  property  was  liable  to  be  redeemed  at  any 
time  before  such  sale  had  taken  place. 

By  the  Court,  Beardsley,  J.  By  the  mortgage  to  Parker, 
and  the  failure  to  pay  according  to  its  terms,  the  plaintiff  lost 
all  legal  right  to  the  cow,  an  absolute  title  to  her,  at  law,  being 
vested  in  the  mortgagee.   {Puller  v.  Acker,  1  Hill,  475 ;  Smith 
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V.  Aeker,  33  TFtfitrf.  667.;  Patehm  v.  Pierce,  12^rf.  62;  Cbw 
V.  B&ugfiim,  Hid.  109;  Langdm  v.  fic/c/,9  trf.  83.)  The 
•  assignment  tmnslered  iParket^  title,  which  was- then  complete^ 
to  the  defendant,  who  thereby  became  absolute  owner,  and  as 
such  might  at  any  time  take  the  cow  frokn  the  possession  of  the 
[{ribintiiff,  whose  only  rights  wens  those  of  a  naked  bailee. 

The  action  was  trorer,  whi<^h  cannot  be  maintained  without 
proving  propeily,  general  or  special,  in  the  plaidtiff.  (1  Chit. 
PI.  170,  7th  Am.  edi)  But  as  between  these  parties  this  plain- 
tiff had  neither.  At  law  he  had  no  title  whatever  against  the 
•defendant,  and  coald  only  redeem  in  equity,  a  right  which  in 
'this  case,  owing  to  the  small  value  of  the  property,  could  not 
be  enforced  in  the  court  of  chancery.  But  this  circumstance 
cannot  change  the  construction  of  the  mortgage,  nor  give  to  the 
plaintiff  a  right  orn  remedy  which  he  would  not  :have  if  the 
qfvoperty  was  of  greater  value. 

This  mortgage  expressly  authorized  the  mortgagee ^to  sell  the 
mortgaged  prpperty  and  thus  satisfy  the  debt  due  to  him ;  but  it 
did  notrequirehim  to  do  so  or' forfeit  his  rightsiili^r  themort 
gage.  A  power  to  sell  like  this  is  often  found  in  chattel  mort 
jgages,  but  it  has  never  been  supposed  to  extend  the  time  of 
payment  specified  in  the  mortgage,  nor  under  anyciroumstan 
ces  to  reinvest  the  mortgagor  with  title  to  the  property. 

Ofhe  judgments  were  erroneous. 


Judgments  reversed. 


WvtBELvR  /vs.  ^imcSR. 

It  if  not  a  sufBoiont  ezciise  for  the  omittion  of  a  profert  in  a  declaration  in  oov^ 
nant  that  the  deed  on  which  the  action  is  founded  was  at  the  time  of  its  ezecir 
tien  deHn^red  to  a  third  person  fer  the  hene6t  of  the  jwrdes. 
•It'lradid  hare  been  enoogh  if  the  deekratioa  had  arciTed  that  the  Heed  ftn^mm 
,in  the  hands  of  the  deposiiaiy,  and  lAot  tUpUaniiff  coMnUfndam  it  IS'lAt 
.mvrL    Skxblb.    Per  Bronson,  C.  J. 


f 
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Covenant  upon  •  a :  guaaraaty'  under,  sea^  oxecntcd' by.  tb«^ 
defendant  aud  annexed  to  articles-;  oft  agreenwiit  between  the 
plaintiff  aad  ona  T.  L.,  The  decktriUiondoea  not  contain  any 
jvcoferi^  but.  has  the  following  09  a  subatilute:  "trliich  said^ 
giiaraiity  and  agreement  offtl^  siiid  defendanV^^^  with  the 
seal^of  the  said  defendant,  the  date  whereof  is,  d&c.  was  then 
ani*  there  delivered)  with; tt^  said  agreement  so  as  aforesaid 
made  and  executed  between  the  said  plaintiff  and  the  said  T. 
L.  into  the  custody,  care  and  possession  of  T.  Burroughs  for 
the  benefit  of  the  said  parties  thereto,  and  which  said  covenant 
and  guaranty  was  and  is  as  follows,  to  wif 

Special  demurrer  for  the  want  of  a  profert*    Joinder. 

Mn  T%  Rei^noldSi  for  the  defendant: 

jBT.  Miller^  for  the  plaintiff. 

By  the  Courty  Bronson,  Ch.  J.  Thfe  excuse  of  the  pleader 
for  not  making  profert  of  the  deeds  on  which  the  action  is 
founded  is,  that  they  wereat  the  time  of  making  them  delivered 
into  the  possession  of  one  Burroughs  for  th«  benefit  of  the  par-* 
ti^  That  is  not  enough.  It  should  have  been  alleged,  atthes 
least,  that  the  deeds  still  remained  in  the  hands  of  Burrougfa?^ 
and  that  the  plaintiff  could  not  produce  them  to  the  court.  It 
is  a  good  excuse  for  not  making  profert  that  the  deed  has  been 
destroyed,  or  is  in  the  hands  of  the  opposite  party,  so  that  the 
party  pleading  the  deed  cannot  produce  it.  I  am  not  aware  that 
it  has  ever  been  held  sufficient  to  say  that  the  deed  is  in  the 
hands. of  a  third  perspn.  But  I  think  that  is  enough,  where 
the  pfirty  adds  that  he  cannot  produce  it.  In  W^Uev.  Man^ 
gQmery^  (2  St.  1198,)  ;the  b(md  on  wliich  the  sxiit  was  broti^t 
w^  in  tht>  hands  of  a -third  person,  and  the  court  made  on  order  ^ 
that  hCr  should  give  oyer  of  iW.  bond  Bat  he  was  aa  attorney j 
over  whom. the  couct  co>u<L  cxerdse  summary  authoril7y&  1m 
thiSr  case^  the  plamtiff  c>ay  have  no  means  o(\  obtaining ,  thid 
agjreement  from  Burroughs^  until  he  can  the  reqiiiredtopiodiioe,* 
it  .on  dL..subpo6na. duces  tecum.    To  say  th,9^^  the  party .camiefe^ 
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excuse  the  want  of  profert  in  such  a  case,  might  amount  to  a 
denial  of  all  remedy.  For  where  profert  is  properly  made, 
oyer  cannot  be  denied ;  and  a  demand  of  oyer  would  jiut  an 
end  to  the  plaintiiF's  suit.  But  the  plaintiff  must  amend,  am? 
either  make  profert  or  give  a  more  full  excuse  for  omitting  it. 

Judgment  for  the  defendant 


Shepard  vs.  Philbrick. 

The  purchaser  of  roortga|[red  premises  sold  parsnant  to  a  statute  forcelosore  is 
entitled  to  crops  sown  bj  the  nK>it{;a§ror  and  growing  on  the  land  at  the  time  of 
the  sale. 

S9  held  whero  one  who  had  porcbased  the  crop  before  the  foreclosure  on  execution 
against  the  mortgagor,  brought  trover  against  the  purchaser  under  the  sale  on 
foreclosure,  who  having  entered  had  harvested  and  carried  away  the  crops.  Set 
note  (6.) 

Error  to  the  Onondaga  C.  P.  to  review  a  judgment  of  that 
court  in  a  cause  arising  on  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace.  Philbrick  brought  trover  against  Shepard  for 
a  quantity  of  wheat  growing,  which  the  defendant,  as  alleged 
converted,  by  cutting  and  drawing  it  away. 

On  the  trial  in  the  C.  P.  the  following  facts  appeared  in  evi- 
dence. The  wheat  in  question  was  sown  by  one  Wright  upon 
land  then  in  his  poss^ession,  in  the  summer  or  autumn  of  1842. 
The  plaintiff  claimed  title  to  it  by  a  purchase  on  an  execution 
against  Wright  issued  by  a  justice  of  the  peace.  The  judg- 
ment was  duly  proved  and  the  execution  was  delivered  to  a 
constable  the  3d  day  of  August,  1842,  who  levied  on  the  wheat 
on  the  14th  day  of  October  following,  and  having  duly  adver 
tised,  sold  it  on  the  30th  of  the  same  month,  the  plaintiff  being 
the  purchaser  and  the  wheat  having  then  just  come  up. 

The  defendant  harvested  the  wheat  in  August,  1843.  His 
title  was  as  follows :  In  February,  1841,  Wright  mortgaged  tlie 
farm  on  which  the  wheat  grew  to  Green,  to  secure  $469,62;  by 
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ten  annual  instalments  with  annual  interest  On  the  30th 
March,  1843,  the  farm  was  sold  under  the  mortgage,  pursuant 
to  .advertisement,  according  to  the  statute,  and  Green  the  mort- 
gagee became  the  purchaser.  The  mortgage  had  been  duly 
yecorded,  andthe  proceedings  on  the  foreclosure  were  regular 
nnd  were  duly  proved.  On  the  6th  day  of  April,  1843,  Green 
sold  and  conveyed  the  farm  to  Park,  who  on  the  28th  day  of 
May  following  sold  and  conveyed  it  to  the  defendant,  who  went 
into  possession  in  the  spring  of  1843,  and  was  in  possession 
when  he  harvested  the  wheat. 

The  court  was  of  opinion  that  the  plaintiff's  was  the  prefer- 
able title,  and  so  charged  the  jury,  who  found  for  the  plaintiff 
$36,45  damages.  The  defendant  excepted  and  brought  error 
here. 

Gardner  ^  Burdick,  for  the  plaintiff  in  error. 

D.  Goti,  for  the  defendant  in  error. 

By  the  Court,  Jewett,  J.  A  growing  crop,  raised  annually 
liy  labor  and  cultivation  is,  as  it  respects  an  execution  against 
me  owner,  a  mere  chattel,  and  subject  as  such  to  be  taken  and 
•old  under  it.  (a)  A  purchaser  on  such  sale  acquires  the  rights 
and  interest  of  the  defendant  in  the  execution  to  the  crop,  with 
the  right  of  ingress,  egress  and  regress  for  the  purpose  of  gath- 
ering and  carrying  it  away.  (  Whipple  v.  Footy  2  John.  Rep. 
418  ;  Stewart  v.  Doughty,  9  id.  112.) 

The  title  and  interest  of  Wright  in  the  crop  of  wheat  in 
question  growing  upon  the  mortgaged  premises,  was  entirely 
subject  to  and  liable  to  be  divested  by  a  foreclosure  and  sale 
under  the  mortgage  to  Green.  The  crop  as  well  as  the  land 
mras  a  security  for  the  mortgage  debt ;  and  on  the  sale  of  the 
land  under  the  mortgage  passed  to  the  purchaser,  that  being  a 
paramount  title  to  Philbrick's  title  acquired  under  the  exe- 
cution. {Powell  on  Mortgages,  \st  Am.  ed.  from  Ath  Lond. 
ed.  207  to  210 ;  Lane  v.  King,  8  Wend.  584.) 


(a)  Oreen  y.  Armatrong,  I  DeniOf  550 
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Shepaxd  having,  aequdred  the  title  t6  the  mortjg^ed  premise^ 
which  oarried  with  it  a  title  to  the  crop  growiug^  and  having: 
acquired  actual  posaeesioo  of  the  premises,  showed  a  perfect  title 
to  the  wheat  in  controyersyas  wril  against  Wright  as- Phil. 
briek,  the  latter  having  mo  greater  right  or  interest!  in  the  crop 
than  the  former  would  <  ha^e  had,  if  it  had  not  been  sold  od 
execQtion  a^iost  htm  prior  t6  the  sale  under  the  mortgnge. 
Tbeie  must  be  a  ventre  da  fiara.  (6) 

Judgment  reversed. 

{k)  The  Etiglish  dootrineia  weH  flotUed  ia  eonfiwmity  with  the  point  here  decided, 
an  appears  from  the  ciCatioQs  from  Powell  on  Mortsragee.  See  also  Keech  v.  HaU^ 
{Dcug.  21.)  But  in  England  the  mortgagee  may  bring  ejectment  and  the  mort- 
gagor is  not  entitled  to  notice  to  quit  In  this  state  it  hits  been  long  settled  that  m  < 
notice  to  qnit  is  necessary ;  {Jackaon  ▼.  Laughhead,  2  John,  75 ;  Jackson  ▼.  FviUr^ 
4  ui  215 ;  Jackaon  v.  Hopkins,  18  id,  487  ;)  and  now  by  the  Revised  Statotes 
ejectment  cannot  be  maintained  at  all  until  foreclosure.  (voL  2,  312,  §  57.)  Id 
Lane  ▼.  Kingr,  referred  to  in  the  text,  the  growing  crops  were  raised  by  a  tewint  of 
the  mortgagor,  and  the  decision  was  placed  upon  the  ground  that  such  tenant  was 
not  in  priyity  with  the  mortgagee;  If  the  mortgagor,  before  forfeiture,  sliould  pot 
in  a  crop,  and  a  third  person  should  become  a  purchaser  of  such  crop,  also  before 
any  default  in  paying  the  mortgage  debt ;  and  before  the  crop  was  harvested  a  de 
fault  should  occur  and  the  mortgagee  should  obtain  possession  under  a  foreckmirs 
and  should  enter  and  take  the  crop*  a  question  would  'arise  which  perhaps  is  not 
here  decided }  ibr  in  the  principal  case  it  will  be  seen  that  a  forfeiture  must  have 
ocemred  before  the  wheat  in- question  was  sown.  There  must  have  been  a  default 
m  the  second  instalment  payable  in  February,  1842,  to  have  warranted  a 
a  foredoeore  in  Bfareh,  184S. 
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Thompson,  iind  otbers,  sup^ripteodeuts  of  the  ,poor  pf  FijOnk- 

liq  couixty,  «^*:^mixh. 

Ib  order  tci  render  the  eipenae  of  maittUiBing  tdl  the  poor  of  a  oomitj  m  obiMy 
.  dmi^pnmiAikt  to  3Jt.  <Sf.  620,  ^  d4»  the  boted  of  mp^rnmn  iniiit  not.  09]^ 

detennine  to  abolish  tho' distinction  l^tween  ooanty  and  town  poor^  but  nmatf-fiM 

meh  determination  with  the  eounty  clerk. 
Until  such  determination  be  filed  the  duties  of  the  officers  arising  out  of  sodi 

change  in  the  poor  system  do  not  attach. 
OcMiiequeotfy,  in  an  action  against  a  mend>er  of  the  bottrd  of  cMise  to.  reeo'^rtr  a 

penalty  for  not  paying  the  license  moneyto  theeoqntytreasnrerj  the  filing  bf  saeh 

determination  most  be  proved  or  thorpli^intiff  eaniv>t  recoyer. 
Such  filing  cannot  be  proved  by  parol  unless  it  be  first  shown  that  primary  evidence 

cannot  be  obtained. 
Ttie'fertfcecof  the  itssolotion  of  the  board  of  sopervisocs  on  the  t&mn  eUrkt,  h  not 

essential  .to  effect  a  phange  of  qrsteni,  the  protifion  ^^ipecUng  sooh  service  b^ing 

only  direetoiy.  , 

liRROR  to  the  Franklin  C.  P.  Thompson  and  the  other 
plaintiffs  in  error,  as  superintendents  of  the  poor,  sued  Smith, 
the  late  supervisor  of  the  town  of  Chateaugay,  before  a  justice 
of  the  peace  for  a  penalty  of  j|^50  for  an  alleged  violation  of  the 
statute  which  requires  the  commissioners  of  excise,  of  which 
the  supervisor  is  one,  to  pay  over  all  monies  received  by  them 
for  licenses  to  the  county  treasurer.  The  provision  is  limited 
to  those  counties  in  which  "  the  supervisors  shall  have  deter- 
mined to  abolish  the  distinction  between  town  and  county 
poor  f  and  a  penalty  of  $^0  is  imposed  upon  any  commissioner 
of  excise  who  shall  neglect  to  make  such  payment,  to  be  recov- 
ered in  the  name  of  the  superintendents  of  the  poor  of  the 
county.  (1  R.  &  619,  i  19.) 

The  plaintifis  having  recovered  before  the  justice,  the  causd 
was  tried  on  appeal  in  the  common  pleas  in  April,  1845.  The 
plaintifis  proved  a  resolution  of  the  board  of  supervisors  of  the 
county  passed  at  the  annual  meeting  in  November,  1830,  as 
follows :  ^^  Resolved,  that  the  distinction  between  tdwn  and 
county  poor  in  the  county  of  Franklin  be  and  is  hereby  abol- 
ished." It  was  not  shown  that  this  resolution  had  been  filed 
with  the  county  clerk.    The  defendant  was  proved  to  hare 
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been  the  supervisor  of  Chateaugny  in  the*years  1842  and  1843^ 
and  the  plaintiffs  showed  that  in  December,  1842,  he  paid  to 
the  treasurer  of  the  county  $30  as  excise  money  of  that  year^ 
and  a  like  sum  in  May,  1834,  for  the  excise  money  of  1833, 
and  that  these  sums  were  all  he  had  paid.  Evidence  was  theu 
given  tending  to  show  that  the  defendant  had  received  a  liGirger 
sum  than  the  amount  so  paid  over.  The  plaintiffs  having 
rested,  the  court,  on  the  motion  of  the  defendant's  counsel,  non- 
suited the  plaintiffs,  who  excepted. 

The  plaintiffs  theu  ^ked  to  give  further  evidence,  and 
offered  to  show  by  parol,  that  the  distinction  between  town  and 
county  poor  was  in  fact  abolished  in  1830,  and  that  since  that 
time  the  poor  of  that  county  had  been  a  county  charge,  and  that 
the  defendant  had  himself  been  a  superintendent  of  the  poor 
two  years  since  1830,  and  that  during  that  time  all  the  poor 
were  supported  by  the  county.  The  defendant's  counsel  objected 
to  the  giving  of  further  evidence  and  the  court  would  not  re- 
ceive it.  The  court  rendered  judgment  against  the  plaintiflb  for 
costs,  who  brought  error. 

X  HtUtony  for  the  plaintiff  in  error. 

A.  B,  Parmdeej  for  the  defendant  in  error. 

By  the  Courtj  BEAansLEYy  J.  The  distinction  between 
county  and  towt^  poor  is  not  abolished  by  the  mere  passage  of 
a  resolution  to  that  effect  by  the  board  of  supervisors.  This  is 
but  one  step  in  the  progress  of  the  work^  to  the  completion  of 
which  another  is  equally  requisite.  The  statute  authorizing 
the  board  of  supervisors  to  determine  to  make  this  change,  de- 
dares  that  <<  upon  theu*  filing  such  determmation,  duly  certified 
by  the  clerk  of  the  board,  with  the  county  clerk,  the  said  poof 
shall  be  maintained  and  the  expense  thereof  defrayed  in  the 
manner  prescribed  in  the  preceding  section  relative  to  the 
counties  of  Warren,  Washington,  Saratoga  and  Genesee."  (I . 
jR.  S.  620,  {  24.)  This  change  when  duly  made,  carries  with 
it  the  abrogation,  in  most  respects,  of  one  legal  system  for  the 
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support  of  the  poor  of  the  couhty,  and  effects  the  substitution 
of  another;  and  it  cannot  be  effected  by  any  thing  short  of  a 
substantial  compliance  with  all  the  requirements  of  the  statute 
on  the  subject.  For  this  purpose  the  board  certainly  must 
determine  to  abolish  the  distinction:  but  that  alone  will  not 
suffice,  for  it  is  indispensable  that  a  certified  copy  of  such  deter-  * 
mination  should  be  filed  with  the  county  clerk.  Then,  and  not 
before,  as  I  read  the  statute,  the  change  in  the  pauper  system  of 
the  county  takes  place.  The  filing  of  this  copy  is  not  a  matter 
of  indifference  which  may  be  performed  or  omitted  without 
touching  the  question  of  the  change  being  made  according  to 
the  determination  of  the  board.  Quitb  the  reverse :  it  is  a  vital 
element  in  effecting  that  change,  and  until  the  copy  has  been 
filed,  as  required,  the  pauper  system  of  the  county  remains 
wholly  unchanged.  The  copy  is  to  be  filed  by  the  board,  and 
not  by  their  clerk.  It  is  not  required  to  be  done  for  the  mere 
purpose  of  giving  publicity  to  the  determination  of  the  board, 
or  to  furnish  another  mode  of  proving  that  such  determination 
bad  been  made :  but  is  itself  the  last  act  in  working  out  the 
contemplated  change.  The  statute  is  express  that  ^^upon^  the 
copy  being  filed,  the  old  system  shall  be  ab61ished  and  the  new 
one  take  effect. 

By  the  25th  sectioi^  (1  R.  S.  620,)  **  when  the  supervisors  of 
any  county  shall  have  determined  to  abolish  the  distinction 
between  county  poor  and  town  poor,  the  clerk  of  the  board 
shall  serve  a  copy  of  the  resolution  making  such  determination, 
upon  the  clerk  of  each  town,  village  or  city  within  such  coun- 
ty," and  the  next  section  declares  that  "  after  such  resolution 
shall  be  served,  it  shall  be  the  duty  of  the  conmiissioners  of 
excise  in  the  several  towns  "  to  pay  over  the  excise  money  to 
die  county  treasurer.  The  sole  object  of  thus  serving  a  copy 
of  the  resolution  of  the  board,  would  seem  to  be  to  give  greater 
publicity  to  the  change  made  in  the  pauper  system  cf  the 
county,  and  not  to  impose  a  condition  precedent  to  the 
change  taking  place.  That  is  complete  in  all  its  consequences. 
although  the  clerk  of  the  board  may  omit  to  perform  this  duty; 
and  if  the  commissioners  of  excise  are  in  any  manner  notified 
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of  the  change,  it  is  their  duty  to  con&rm  to  it,,  although  .tho 
elork' of  the  board  may  hate  Culed  in  the  performance  of.lHi 
duty.  ^  to. him  the  statute  is  imperatiye  and  he.may  he  pun- 
ished for  its  violation ;  but  as  to  all  others  it  js  merely  directory, 
ibr  the  pauper  system  of  &e  county  is  effectually  changed 
whether  the  clerk may  have  performed  or  violated  his  duty. in 
this  respect 

.  The  plaintiff  therefore,  were  not  bound  to  prove  that  the  clerk 
of  the  board  had  given  due  notice,  to  the  clerk  of  the  town  of 
Chateaugay,  but  they  were  required  to  show  that  the  pauper 
system  of  the  county  had  been  legally  changed.  It  was  part  of 
their  cause  of  action ;  for  until  the  change  had  been  so  made.it 
was  not  the  defendant's  duty  to  pay  the  excise  money  he  might 
receive  to  the  treasurer  of  the  county.  {H.  19,  g6.)  The  passage 
of  the  resolution  by  the  board  of  $^pervisoIs  was  proved,  but 
the  plaintiffs  went.nofurtber,  ibr^no  evidence  of  any  description 
was  given  Ibat  a  copy,  had  been  filed  with  tlie  county  clerk. 
Parol  proof  of  the  fact  was  not  offered,  although  that  in  the 
first  instance  would  have  been  inadmissible;  for  the  law 
requires  that  the  best  evidence  of  which  the  nature  of  the 
cose  is  capable, -should  be  produced,  and  will  not  receive  an 
inferior  species  of  evidence  until  it  is  shown  that  the  higher 
grade  cannot  be  produced.  On  this  principle  parol  evidence  of 
a  record,  a  deed,  a  trading  license,  an  insolvent's  dischaige,  or 
the  like,  is  not  in  the  first  instance  admissible.  Even  parol 
proof  of  the  explicit  admission  of  the  party  against  whom  it  is 
offered,  will  not  in  such  cases  be. received  as  primary  evidence: 
he  may  have  mistaken  the  contents -of  the  record  or  other  wri* 
ti(ig,  or  the  witness  may  misstate  what  was  said.  Mere  oral 
evidence  of  what  is  in  writing,  can  never  be  as  satisfactory  as 
the  writing  itself  would  be.  (1  Phil  Ev.  217,  {  6,  and  Cawm 
^  SUP  a  Notes  there<m.) 

No  direct  evidence  was  given  on  the  trial  of  this  cause,  that 

a  copy  of  the  resolution  abolishing  the  distinction  between 

county  and  town  poor  had  been  filed  with  the  clerk  of  the 

'  county  of  Franklin ;  nor  was  any  evidence  given  tending  to  that 

result^  except  that  to  establish  the  official  character  of  the  jilaia* 
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tifls  as  superintendents  of  the  poor  of  that  county,  and  the  fact 
that  the  defendant  had  on  two  occasions  paid  excise  money  to 
the  county  treasurer.  These,  it  must  be  admitted,  would  fur- 
nish very  cogent  oTidence  of  the  fact,  if  a  foundation  had  been 
laid  for  the  admission  of  the  secondary  grade  of  proof.  But 
that  foundation  had  not  been  laid,  and  without  it  the  facts 
referred  to  proved  nothing  for  this  purpose. 

The  evidence  to  establish  these  facts  was  not  offered  to 
prove  that  the  pauper  system  of  the  county  had  been  changed, 
but  for  purposes  deemed  to  be  material  for  the  plaintifis  to 
establis|i.  No  inference  against  the  defendant  6an  therefore 
arise  from  his  failure  to  object  to  this  evidence.  It  was  proper 
for  some  purposes,  and  although  admitted  without  objection, 
that  cannot  make  it  effective  for  another  purpose  which  requires 
evidence  of  a  different  grade  and  character. 

As  the  plaintiff  fidled  to  prove  that  the  distinction  between 
county  and  town  poor  had  been  legally  abolished,  the  nonsuit 
was  correct 

If  the  evidence  offered  and  excluded,  afler  the  plaintiffs  had 
rested  the  cause  and  the  court  had  decided  to  grant  a  nonsuit, 
would  have  changed  the  case,  still  this  court  cannot  interfere. 
It  rested  in  the  discretion  of  the  common  pleas  to  grant  or  reject 
the  application,  and  the  exercise  of  that  discretion  is  a  matter 
which  cannot  be  reached  by  an  exception  and  writ  of  error. 

Judgment  aflhmed* 

BITD  OF  JANUARY  TBRlf. 
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Wheeler  and  others  vs.  McFarland. 

Aa  officer  vtcawnng  doable  eoiU  of  a  suit  bioogfat  against  him,  fat  an  act  done  by 
^iitoeof  hb  office,  which  enit  was  wholly  defended  by  a  party  in  interest  who 
had  given  him  a  bond  of  indemnity,  is  not  entitled  to  such  costs*  They  bekmg  to 
the  party  who  undertook  and  carried  on  the  defence. 

In  September,  1828,  the  defendant  was  sheriff  of  the  coanty 
of  Washington,  and  levied  upon  certain  personal  property  by 
virtue  of  a^./a.  in  favor  of  one  David  Vaughn.  The  plaintiffi 
thereupon  brought  this  action  of  replevin.  The  defendant  re- 
fused to  incur  any  risk  of  expense  in  the  defence  of  the  suit, 
and  never  did  any  thing  whatever  by  way  of  defending  it. 
Vaughn  undertook  the  defence,  and  gave  the  defendant  a  good 
and  sufficient  bond  of  indemnity.  Yaughn  employed  the  attor- 
ney and  counsel,  and  paid  them ;  and  he  conducted  and  paid 
all  the  expenses  of  the  defence  from  beginning  to  end.  The 
suit  lately  came  to  a  fined  end  by  a  judgment  in  favor  of  the  de- 
fendant for  damages  and  costs;  and  the  double  costs  allowed  to 
die  defendant  as  an  officer — or  in  other  words,  the  sum  beyond 
single  costs — was  $181,16.  An  execution  has  been  issued  on 
tho  judgment  to  the  present  sheriff  of  Washington,  who  has 
collected,  and  now  has  the  money  in  his  hands.    By  an  order 
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endorsed  on  the  execution  by  the  attorney,  the  sheriiT  was  di- 
rected to  retain  the  above  sum  in  his  hands  until  the  right  to  it 
should  be  settled  between  the  defendant  and  Vaughn. 

O.  Clark  and  the  defendant  McFarland  in  person  now 
moved  for  an  order  on  tb^  sheriff  to  pay  over  the  said  sum  of 
^181,1G  to  the  defendant.  Notice  of  the  motion  was  served  on 
the  sheriff,  the  attorney  who  defended  the  suit,  and  on  Taughn. 

M.  T.  RinnoUs  ^  W.  Hay,  for  Vaughn. 

By  the  Courts  Bronson,  Ch.  J:  The  case  of  McFarland  v. 
Crary,  (8  Coweiij  253,  and  6  Wend.  297,  in  error,)  is  in  point 
against  granting  this  motion.  In  that  case  double  costs  had 
been  adjudged  to  an  officer,  and  the  money  had  come  into  the 
hands  of  the  attorneys  who  conducted  the  defence.  The  officer 
'sued  the  attorney^  {6t  the  double  or  increased  costs ;  but  this 
court  lield  that  the  money  belonged  to  the  altomeys,  and.  gave 
judgment  against  the'  officer.  That  judgment  -was  affiHned*  by 
t!ie  court  of  errors.  So  fdr  as  can  be  gathered  fr6nl  thie  oplh- 
ions  delivered,  the  affirmance  did  not  proceed  upon  the  ground 
thuit  the  attorneys  Were  entitled  to  the  mon(sy^;  but  an  the  ground 
thdt  it  belotnged  tooneBiliingSi  who  had  indemnified  theoffleer^ 
oDd  carried  on  the  defended*  Btlt  Avhether  the  mdniey'bQloi^:ecl 
ta  the  attorneys  qr  to  Billings,  both  court3  '  we^  agiieqd  that  it 
did  not  belong  to  the  x>fficer.  That  pwi t  wa9  (directly  and  no« 
Cfossarily  adjudged.  Now  in  this  case  Taughn  iUkdieninified  iIm^ 
deJeadant,  retainidd  the  attorney^  and '  took  upon  hjai3«if  tb^ 
whole  burden  fyS  the  defence.  The  defendant  did  notiiiingf  and 
h»»  ^nil^red  nothings  aDd  feUowinjtij;  the  <  case  wUioh  hikks.  be«| 
m0vtio(ied|  it  js^cltor'that  ftie  costsr  dr>  liot  belong^  to  bini. 

Motion  i^*rii4^. 
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Fiutl  proeess  (e.  g,  a  ea/mL)  returnable  on  Sunday,  or  oal  of  term,  la'atncndilile* 
fiat  mnne  proceaa  againat  the  person  retnmabM  dot  of  ttmi  h  voiU '    Per  Droh'-' 
r,  C.  J. 


The  plaintifTwas  nonsuited  on  the  trial  of  an  action  of  eject- 
ment: he  made  a  bill  of  exceptions  which  was  settled  and 
signed;  but  not  having  obtained  an  order  to  stay  proceedings, 
the  defendant  perfected  a  judgment  for  costs;  An  alias  ca.  aa. 
was  issued  on  the  judgment  \$  the  sheriff  of  Oswego,  tested  the 
first  Monday,  and  made  returnable  the  eleventh  day  of  January 
last,  which  wasr  Sunday.  The  defendant's  attorney  fell  into 
the  error  by  consulting  a  counting  houise  almanac  in  which  the 
eleventh  day  of  January  was  put  down  as  being  Saturday. 
The  plaintiff  was  arrested  oa  the  ea.  «a.,  and  gave  bail  for  the 
jiul  limits* 

JL  Taber^  for  the  plaintifl^  moved  to  set  aside  therca;  sa.  for 
irregularity,  and  that  the  plaintiff  be  discharged  out  of  custody. 
He  said  that  the  writ,  being  returnable  on  Sunday,  was  void, 
Mid  was  not  amendable.  He  cited  Grah.  Pr,  118 ;  2ItS.  424y 
U 1  /o  3 ;  20  Jo/m.  140 ;  3  Basty  155 ;  4  Cawen,  49. 

JB.  W.  Peckham^  fir  the  defendant,  cited  6  Cowenj  50. 

By  the  Court,  Bronsok,  Ch.  J.  The  writ  was  irregular  in 
consequence  of  the  mistake  in  the  return  day;  but  il  is  amend<<^' 
able.  The  distinction  is  between  mesn6  and  final  process*. 
Mesne  process  against  the  body,  returnable  out  of  term,  ia 
void,  and  cannot  be  amended.  {Miller  v.  Oregory.^  4  Cowmf 
604.  And  see  Chandler  v.  Brecknell^  id.  49.)  But  final  pro- 
cess against  the  body,  retumaUe  out  of  term,  is  voidaUe  only, 
and  may  be  amended.  (Cramer  v.  Van  AUstyne,  9  John.  386.) 
The  legislalure  has  made  the^me'distnictioD.  (2V2:  S.  ASi^  \lto 
3.)  If  there:  wiere  nothing  >el8e  in  the  case,  tfafe  defendant  wouid 
baallowed  to  amend  on  payment  of  the  coats  of  the  moliott; 
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But  the  plaintiff  wants  relief;  and  on  grounds  which  it  is  unne- 
cessary to  mention,  the  ca,  sa.  will  be  set  aside,  and  the  limit 
bond  ordered  to  be  given  up,  on  the  plaintiff's  stipulating  not  to 
bring  any  action ;  and  the  costs  of  the  motion  will  be  left  to 
abide  the  event  of  the  suit 

Ordered  accordinjg^Iy 


Merritt  and  others  vs.  Gosman  and  another. 

Upon  a  jad^ent  by  default  in  debt  on  a  money  bond,  the  costi  are  not  limited 
to  hJUnd  mm  under  the  act  of  1844,  but  may  be  taxed  by  itemt. 

Wbera  the  defendant  deraura  and  the  plaintiff  amende  the  declaration  and  then 
ha*  judgment  by  default,  charges  for  counsel  fee,  brief  and  amended  declatatioQ 
are  not  taxable,  and  the  bill  of  costs  is  fifty,  and  the  copy  twenty-five  cents. 

Costs.  The  action  was  on  a  money  bond.  The  defendants 
demurred  to  the  declaration,  and  the  plaintiffs  thereupon 
amended  under  the  rule  allowing  amendments  as  of  course. 
The  defendants  did  not  plead  to  the  amended  declaration, 
and  the  plaintiffs  took  judgment  by  default  The  plaintifb 
taxed  their  costs  by  items,  instead  of  taxing  a  gross  sum  under 
the  act  of  1844.  Among  other  items  the  taxing  officer  allowed 
counsel  fee  $5,00,  brief  and  copies  $3,00,  drawing  and  copies  of 
the  amended  declaration,  and  other  charges  connected  with  the 
same  $6,75 :  drawing  bill  of  costs  $1,00,  and  2  copies  $1,00. 

S.  O.  Shepard,  for  the  defendants  moved  for  a  re-toxation. 
He  insisted  that  the  plaintiffs  were  only  entitled  to  a  gross  sum 
for  attorney  and  counsel  fees  under  the  act  of  1844.  But  if  the 
bill  could  be  taxed  by  items,  the  items  above  mentioned  were 
improperly  allowed. 

W.  J.  Hadleyt  for  the  plaintiffs. 

By  the  Courts  Broksok,  Ch.  X    The  bill  was  propeil 
taxed  by  items.    On  judgments  by  defitult  the  plaintiff  is  onlv 
restricted  to  a  gross  sum  for  attorney  and  counsel  fees  in  two 
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classes  of  cases ;  first,  where  the  damages  are  assessed  by  the 
clerk;  and  second,  where  they  are  assessed  upon  a  writ  of 
inquiry.  (Stat  1844,  p,  403, }  10.)  In  this  action,  tliere  was 
no  such  assessment  of  damages ;  and  consequently  the  case 
did  not  come  within  the  statute. 

But  there  were  some  improper  allowances.  As  no  issue  of 
law  or  fact  had  been  joined,  a  retaining  fee  of  counsel  should 
not  have  been  taxed ;  {Stat.  1840,  p.  327,  §  2 ;)  and  for  the 
same  reason,  the  charges  for  a  brief  were  improper.  (§  3.) 

The  plaintiffs  were  ifot  entitled  to  pay  for  botti  the  original 
and  the  amended  declaration.  That  is  charging  the  expenses 
of  their  own  error  in  pleading  upon  the  opposite  party.  The 
general  rule  authorized  them  to  amend  as  of  course,  and  without 
costs ;  but  it  did  not  give  them  costs. 

As  there  was  no  trial  or  argument,  the  drawing  of  the  bill  of 
costs  should  have  been  taxed  only  fifty  cents,  and  the  copies  at 
twenty-five  cents.  (§  3.) 

Motion  granted. 


Turner  and  others  vs.  Davis. 

A  Jnilge^t  order  to  compel  the  attomej  of  the  plajntiff  in  ejectment  to  prodaec  hit 
aotbority  for  using  the  plarotiff's  name,  mnst  direct  that  the  authority  b^ 
produced  to  ihg  t(ficer  granting  the  order,  and  itate  the  place  at  which  it  It 
required  to  be  presented. 

An  order  defective  in  these  respects  may  be  disregarded. 

In  ejectment  the  defendant  before  pleading  procured  and 
served  an  order  from  a  supreme  court  conunissioner,  that  the 
acting  attorney  for  the  plaintifis  "produce  his  authority  for 
conmiencing  this  action  in  the  names  of  the  plaintiffs  therein ;" 
and  st'iying  all  proceedings  until  the  authority  should  be  pro- 
duce^l.  No  time  or  place  was  mentioned  for  producing  the 
authority ;  nor  was  it  specified  to  whom  the  authority  should 
be  produced.  The  residence  of  the  commissioner  was  not 
mentioned ;  but  bis  ofiicial  title  was  given  as  "  Judge  of  Sar. 
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Co.  Courts  and  Counsellor  io  Sup.  Couit"  The  ptaintifil^ 
attorney  disregarded  the  order^  and  entered' judgment  by  default- 
for  "want  of  a  plea. 

/  C.  Hidbert,  for  tlie  defendant^  moved   to  set  aside  thb^ 
default  and  subsequent  proceedings  for  irregularity  {  and  if  that 
motion  failed,  he  then  asked  relief  on  an  affiduirit  of  meriti. 
He  cited  2  R.  S.  305,  §  17—21. 

C.  SievenSf  for  the'  plaintifd 

By  the  Court,  Brdnson;  Ch.  J.^  The  order  should  havis* 
been  that  the  attorney  produce  his  authority  to  the  oficetjimd, 
at  some  particular  place.  The  order  was  so  defective  that  I 
think  the  plain  tiffs'' attbttiey  was  justified  in  treating,  it  as  a 
nullity.    But  the  defendant  must  be  relieved '(»i  tenna. 

I  Ordered  accordingly. 


Bull  vs.  Ketchum. 

Id  eaaei  of  verdiqU  Tendered  before  and  therefore  unafieeted  by  Ibe  act  of  1844, 
allowing  interest  on  verdicts  to  be  taxed,  the  plaintiff  can  only  have  interest  Sck 
the  period  daring' which  he  has  beisn  delayed  in  obtaining  judgment  by  therndttof 
the  defendant. 

The  provision  allowing  a  defendant  who  has  jodgment  against  bim  on  the  wli6ltt 
record  the  costs  of  an  issue  fonnd  in  his  favor  **  in  cases  where  there  are  two  w 
more  distinct  causes  of  aotion  in  -eeparate  counts,**  (2  it  i9.  617,  (  2G,)  does  aol 
apply  where  the  different  counts  were  for  separate  sums  payable  by  the  same  oot* 
cnant  which  might  have  been  included  io  one  count 

^th»  defendant  is  not-  entitled  to  the '  oesia  of  sneeessfnlly  opposing  «  motioo  by  Ui» 
plaintiff  for  a  new  trial  oo  a  bill  ofexeeptiooi  where  aooh  plaintiff,  havinga  verdict 
icr  an  amount  soffioient  to  cany  oofts,moved  became  he  had  not  been  allowed  tm 
recover  a  further  sura  claimed  by  faioL 

The  pUdniiff  is  not  entitled  to  tax  the  6oets  of  soch  motiod.    Per  BaomoNj  G,  JU 

Costs  and  interest.    The  defendant  assigned  to  4hc  plaintiff^ 
«<bbnd  and  moTtgfige^  made  by  one  Welty,  and  covenanted  and 
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bound  himself  to  Uieiplaintiff  for  the  faithful  payiwnt  ftfid  -per- 
formance by  Wei  ty  of  the  conditions  and  terms  of  the  j^t^d 
jfimd  mortgage.  The  cpndition  of  Wei ty's. bond  was,  among 
other  things,  that  he  should  pay  Ketchum  (2000  with  interest} 
and  should  also  pay4he  ground  rent  on  the  mortgaged  premises. 
The  plaintiff  sued  on  the  defendant's  covenant;  and  in  the'fii|st 
count  of  his  declaration  alleged  for  bi^each^that  Wei  ty.  had  not 
paid  the  ground  rent ;  and  in  the  second  count  the  breactv  was, 
that  Welty  had  not  paid  the  $2000.  The  defendant  pleaded 
one  plea  only— 4ton  est  fcuitum — and  gave  notice  of  special 
matter.  On  the  trial  the  judge  decided  that  the  plaintHf  was 
only  entitled  to  recover  nominal  damages  on  the  first  couni; 
but  the  plaintiff  did  not  ask  for  such  damages,  and  the  judge 
thereupon  directed  the  jury  to  find  a  verdict  for  the  defendant 
on  thai  count ;  and  they  did  so.  On  the  second  count,  the  jury, 
in  pursuance  of  the  direction  of  the  judge,  found  a  verdict  for 
the  plaintiff  for  the  $2000  with  interest.  :Both  parties  were,  dis- 
satisfied with  the  ruling  of  the  judge,  and  stipulated  for  time  to 
make  cases  or  bills  of  exceptions.  The  defendant  made  a  bill 
of  exceptions  for  the  purpose  of  setting  aside  ibfi  verdict  on  the 
secoifd  count ;  but  soon  abandoned  it.  The  plaintiff  made  a 
case  for  the  purpose  of  obtaining  a  new  trial  on  the  first  coimt. 
The  case  was  argued,  and  a  new  trial  was  denied.  The  plain- 
tiff then  perfected  judgment,  and  in  his  bill  of  costs  taxed  the 
sum  of  $226,81  'for  interest  on  the  verdict  from  the  time  it  was 
rendered  to  the  time  of  the  judgment. 

M.  T.  Reynolds^  for  the  defendant,  moved  for  a  re-taxation 
of  costs,  on  account  of  the  allowance  of  interest.  He  also  asked 
oosts  for  the  defendant  on  the  issue  which  was  found  in  his 
favor:  and  for  the  defendant's  costs  in  opposing. the  plaintiff's 
motion  for  a  new  trial. 

*tA.  Wordeuj  for  the  plaintiff. 

By  the  Court,  Bronson,  Ch.  J.  The  law  of  1844  gives 
interest  on  the  verdict  from  the  time  it  was  obtained  to  the  time 
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of  the  judgment,  whichever  party  may  have  occasioned  the 
delay.  {Stat.  1844,  p.  608,  §  3.)  But  the  statute  does  not 
retroact ;  {Bailey  v.  TTie  Mayor  of  N.  Y.,  7  Hill,  146 ;)  and 
this  verdict  was  rendered  before  the  law  was  enacted.  At  the 
common  law,  the  plaintiff  is  only  entitled  to  tax  interest  on  the 
verdict  where  the  delay  in  obtaining  judgment  has  been  occa 
sioned  by  the  defendant ;  and  not  where  the  plaintiff  himself 
causes  the  delay.  ( Vredenbergh  v.  Hallctt,  1  John.  Cos.  27 , 
Williams  v.  Smithy  2  CaineSj  253 ;  The  People  v.  Gaine,  1 
John.  343 ;  Lord  v.  The  Mayor  of  N.  Y.,  3  Hill,  430,  note.) 
Here,  the  defendant  abandoned  his  bill  of  exceptions ;  and  the 
plaintiff  himself  produced  most  of  the  delay  between  the  ver< 
diet  and  judgment,  by  moving  for  a  new  trial  on  the  case  which 
he  made.  The  plaintiff  was  delayed  by  the  defendant's  bill  of 
exceptions  from  the  28th  of  March,  1844,  when  the  cause  was 
tried,  to  the  20th  of  June  following,  when  tlie  bill  of  exceptions 
was  abandoned.  During  that  period  the  plaintiff  is  entitled  to 
interest  on  the  verdict.  But  I  think  he  could  not  tax  interest 
after  that  time,  when  he  was  himself  the  sole  cause  of  the  delay. 
The  sum  taxed  for  interest  must  therefore  be  reduced  to  $38,70 

The  defendant  asks  costs  on  the  issue  which  was  foifhd  in  his 
favor  upon  the  first  count  of  the  declaration.  But  the  statute 
only  gives  the  defendant  costs  in  such  cases  "  when  there  are 
two  or  more  distinct  causes  of  action,  in  separate  counts." 
(2  R.  S.  617,  §  26.)  Here,  there  was  only  one  cause  of  action — the 
defendant's  covenant  that  Welty  should  pay  and  perform  the 
conditrons  of  the  bond  and  mortgage  which  was  assigned  to  the 
plaintiff.  The  two  counts  amounted  to  no  more  than  the 
assignment  of  two  breaches  of  the  covenant,  both  of  which  might 
have  been  assigned  in  a  single  count.  Aind  besides,  the  plaintiff 
was  strictly  entitled  to  a  verdict  on  the  first  count,  which  he 
waived  because  the  judge  ruled  against  allowing  any  more  than 
nominal  damages.  The  case  does  not  come  within  those  to 
which  we  are  referred.  {Seymour  v.  Bdlings,  12  Wend.  286 ; 
Crittenden  v.  Crittenden^  1  Hill^  359.)  This  motion  should 
be  denied. 

It  seems  to  be  reasonable  that  the  defendant  should  have  costs 
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for  opposing  the  unsuccessful  motioa  which  the  plaintiff  made 
for  a  new  trial ;  and  the  case  of  WUHams  v.  Smiihi  (2  CaineSj 
253,)  favors  the  claim.  But  the  title  to  costs  depends  upon  the 
statute ;  and  we  have  not  been  referred  to  any  provision  which 
gives  costs  in  such  a  case.  Although  the  plaintiff  recovered,  he 
was  not  entitled  to  costs  on  tlie  motion  for  a  new  trial,  and  he 
has  not  taxed  any. 

The  amount  allowed  for  interest  should  be  reduced  to  the 
sum  which  has  been  mentioned ;  and  the  defendant's  motion 
for  costs  should  be  denied 

Ordered  accordingly. 


ELKrNs  vs.  Athearn. 

H  motion  for  a  mandamuM  to  compel  the  judges  of  the  inferior  court  to  Taeate  a  rate 
opening  a  judgment  to  enable  a  defendant  to  plead  a  bankrupt  discharge  will  not 
be  entertained,  though  it  was  urged  that  the  order  interfered  with  Tested  rights. 

In  a  case  where  it  is  well  settled  that  this  court  has  not  jurisdiction  to  award  a 
mandamA,  it  will  not  be  granted  on  the  suggestion  that  the  party  appl/ing 
wishes  to  bring  error  to  the  court  for  the  correction  of  errors. 

Elkins,  on  the  13th  of  January,  1845,  recovered  a 
jadgment  against  Athearn  in  the  superior  court  of  the  city  of 
New- York  for  about  $4500  damages  and  costs,  in  an  action  of 
ussumpsit.  Elkins  on  the  same  day  assigned  the  judgment  to 
Beardsley  and  ChcUmers,  for  a  valuable  consideration.  After- 
fvards  the  superior  court,  on  the  defendant's  application,  opened 
the  judgment  upon  terms,  for  the  purpose  of  enabling  the 
defendant  to  plead  his  dischai^  in  bankruptcy.  Beardsley  and 
Chalmers,  the  assignees  of  the  judgment,  obtained  an  order  at 
the  last  December  special  term,  requiring  the  justices  of  the 
superior  court  to  show  cause  why  a  mandamus  should  not  issue 
commanding  them  to  vacate  the  order  which  had  been  made 
for  the  relief  of  Athearn.    And  now — 
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M.  Evarts  and  J.  .  Fan  Buren^  (attorney  gQnonly) 
moved  that  a  writ  of  mandamus  issue.  They  insisted  that  tho 
superior  court  had  no  right  to  make  such  an  order  after  the 
.judgment  had  been  assigned.  It  destroyed  the  vested  right 
of  (he  assignees. 

Bronson,  Ch.  J.  But  the  court  acted  judicially  in  making 
the  order,  and. whether  they  were  right  or  wrong,  it  is  settled 
that  judicial  errors  cannot  be  corrected  by  mandamus.  The 
writ  will  be  awarded  to  set  an  inferior  court  in  motion,  when  it 
has. refused  to  act;  but  not  for  the  purpose  of  requiring  the 
court  to  come  to  any  particular  decision,  nor  to  retrace  its  steps 
when  it  has  already  acted. 

Evarts.  Relief  has  been  granted  in^  this  form  since  tlie 
decision  of  the  court  of  errors  in  The  Judges  of  Oneida  y. 
The  People^  (18  Wend.  79,)  which  is  said  to  lay  down  a 
different  rule. 

The  Chief  Justice.  But  not  since  we  were  led  by  that 
decision  to  review  the  whole  subject  in  The  People  v.  The 
Judges  of  Dutchess^  {20  Wend.  658,)  where  it  was  finally 
settled  that  we  had  no  authority  to  control  the  judgments  or 
orders  of  other  courts  in  this  way.  Since  that  time  motions 
for  writs  of  mandamus  to  judges  and  judicial  officers  have 
often  been  made ;  but  they  have  been  denied.  I  have  already 
denied  two  or  three  such  motions  at  the  present  sitting. 

Evarts  mentioned  two  cases  where  alternative  writs  had  nol 
long  since  been  directed  .  to  judicial  officers  to  correct  Ihieir 
decisions. 

Ch;ief  Justice.  Those  writs  were  inadvertently  issued, 
and. they  have  already  been  quashed.  We  shall  not  depart 
from  the  established  doctrine  on  this  subject. 

Evarts.  Will  the  court  grant  the  writ  for  the  purpose  of 
enabling  us  to  put  the  question  on  record,  with  the  view  to  a 
writ  of  error  ? 


/ 
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Chief  Justice.  We  utterly  disclaim  any  siich  juiisdicti(^ 
l»  we  are  reqi]K|sted  to  e^xcise ;  and  Uie  question  is  too  well 
settled  to  be  open  for  debate. 

Motion  denied,  (a) 

A.  Ori^  VBS  to  hftTe  shown  cause;  \pit  the  motion  was 
disposed  of  without  hearing  him. 

(a)  See  in  additioo  to  the  anthoritiei  ated  in  the  above  mentioned  casei,  and 
holding  the  oame  dootxine,  Gt&it  y.  7^  County  CommiotumerB  of  Hompietn^  (19 
FidL298;)  Ex pvU  Morgan,  Qi  Chit  R,  250^  The  King  y.  The  JiwfuM  oj 
MiddU9ts,{AB.4'AULa98})  Tho  King  r.  Tko  JuoHceo  tf  MomnouOMro,  (4  B. 
#C.844;)  ThoKuigy.TkoJtutieiot^  Konit{UEaot,d$5i)  TkeSngY.Tha 
JutUees  ^  Carnanont  (4  B.  §r  Aid,  86.J 


Tayloa  and  another  vs,  Bolmer. 

»    ♦  .■    »         •  .  •       • 

y^hm  thej)la|niiff  pending  .the  snit  made  a  general  asngnxnent  to  trasteee  for  ths 
benefit  of  ciediton,  and  the  cause  waa  aflerwaide  tried  and  the  defendant  had 
judgment*  the  anigneee  not  haying  intermeddled  with  the  proeecution ;  held  that 
thej  were  not  liable  ibr  the  defendant's  coete. 

Motion  that  assignees  pay  costs.  In  Janu^ry^  1845,  the  plain- 
tiflb  brought  this  suit  to  recover  a  demand  of  about  $800.  In 
May  following,  pending  the  suit,  the  plaintiflS  made  a  general 
assignment  of  their  property,  this  demand  among  the  rest,  to 
MUler  4*  STiaurman^  for  the  benefit  of  their  creditors — Mil- 
ler &  Shaurman  being  two  of  the  creditors  intended  to  be  bene- 
fitted by  the  assignment.  The  plaintiffii  continued  the  prosecu- 
tion of  the  suit  until  December  last,  when  it  was  finally 
determined  in  favor  of  the  defendant,  and  his  costs  were  taxed 
at  1^118,83.  The  plaintifl^  are  insolvent.  The  cause  having 
been  referred,  Miller,  one  of  the  assignees,  appeared  in  obe- 
dience to  a  subpcena  and  was  sworn  as  a  witness ;  and  on  the 
eizamination  of  the  defendant,  he  said  that  a  recovery  of  the 
claim  wot^d  inure  to  the  benefit  of  the  creditors  of  the  plaintiffs. 

Vol.  IL»  26 
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But  neither  of  the  assignees  took  any  part  in  the  prosecution  of 
the  suit :  they  did  not  employ  an  attorney,  nor  request  the  attor- 
ney of  the  plaintifls  to  proceed ;  nor  did  they  contribute  money, 
or  do  any  other  act  by  way  of  carrying  on  the  suit 

W.  M.  EvartSj  for  the  motion,  cited  MiUer  ▼.  Franklin^ 
(20  TFenrf.630;)  2  Clwen,460;  20  JbAn. 476;  18Wend.672. 

J.  Davisy  for  the  assignees,  cited  Whitney  v.  Cooper^  (1  HiU^ 
629.) 

By  the  Court,  Bronson,  Ch.  J.  The  rule  is,  that  when  an 
assignee,  or  person  beneficially  interested  in  the  demand,  brings 
or  carries  on  a  suit  in  the  name  of  another,  he  must  pay  the 
defendant's  costs  if  the  suit  fail.  Here  the  assignees  neither 
brought  the  suit,  nor  have  they  been  instrumental  in  carrying 
it  on.  They  have  done  no  act  whatever  by  way  of  prosecuting 
the  claim.  The  defendant  relies  on  a  dictum  of  mine  in  Mitter 
V.  Franklin,  (20  Wend.  630,)  to  the  effect  that  it  is  enough 
that  an  assignee  pendente  lite  knows  of  the  suit,  and  allows  it 
to  proceed  for  his  benefit.  That  was  going  too  &r.  None  of 
the  cases  charge  the  assignee  unless  he  has  employed  the  attor* 
ney,  contributed  money,  or  in  some  other  way  been  instrumen- 
tal in  carrying  on  the  litigation 

Motion  denied. 
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OoFFEB  VS.  Lawrc:nce  and  others. 

A  defendant  who  hat  been  relieved  from  m  default  on  condition  of  flU^iing  itRM^^ 

may  pot  in  a  fecial  plea  in  bar  concladinjr  with  a  Terification. 
Fleas  which  do  not  go  to  the  merits  as  fdM  and  tham  pleas  are  not  a  complianoo 

'with  the  mie  to  plead  issoably.    Per  BaoMsoir,  C.  J. 
Where  the  plaintiff  Is  able  to  impose  conditions  upon  the  defendant  he  shoold 

obtain  an  order  restrietingr  him  to  a  plea  of  the  general  iuue  or  each  a  plea  with 

notice  of  special  matter.    Per  Baoivsoif ,  C.  J. 

The  plaintiff  obtained  a  de&uU  for  want  of  a  plea,  which  on 
motion  of  the  defendants  was  set  aside  on  payment  of  costs — 
the  defendants  to*  plead  issttahly  in  ten  days^  and  take  short 
notice  of  trial.  The  action  was  trespass,  and  the  declaration 
contained  four  counts.  The  defendants  pleaded  not  guilty  to 
the  whole  declaration,  and  a  special  plea  to  each  count,  justify- 
ing die  alleged  trespasses  under  a  judgment  and  execution  against 
the  plaintiff  in  the  N.  Y.  common  pleas ;  and  conceding  with 


H.  M.  Western,  for  the  plaintiff,  moved  to  strike  out  the 
four  special  pleas,  on  the  ground  that  they  were-  not  issuable 
pleas.  He  cited  1  East  411 ;  3  T.  12.  306;  10  Wend.  439; 
ZJokn.9S». 

J.  X  Ring,  for  the  defendants,  read  an  affidavit  that  the 
pleas  were  true.  He  cited  5  T.  R.  162 ;  1  W.  Black.  R. 
376;  7  Soettj  474;  1  Tidd  Pr.  484,  ed.  ^^28;  Orah.  Pr. 
176;  3  ChU.  Oen.  Pr.rW. 

By  the  Court,  Bronson,  Ch.  J.  When  the  defendant  is 
under  ar  condition  to  jdead  issuably,  a  plea  in  ahatMien^a  felse 
plea,  a  sham  denmrrer,  or  any  other  pleading  whidi  ddes  iiot 
go  to  the  merits^  Witt  not  be  a  complianee  with  the  mIe.  Bat 
the  defendant  is  not  restricted  to  the  general  issue.  A  special 
plea  in  bar,  if  it  be  true,  is  an  issuable  plea,j  iiltfidugfi  it^may 
require  a  replication.    Here,  the  pleas  ore  sworn  to  be  tme^  and 
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the  cases  cited  at  the  bar  show  that  there  is  no  foimdatioii  fix 
this  motion.  When  the  plaintiff  wishes  to  avoid  dday  he 
should  ask  for  an  order  restricting  the  defenda^to  a  jAea  of  the 
general  issue,  with  notice  of  special  matter,  if  the  defence  can- 
not i>e  made  under  tfie  general  issue. 

Motion  ^rnied- 


Bbown  V8.  Fbb«u«ok. 

Ataaderl^tiiiddbiidttiftafkflrtfaepl&iiitiff'aattD^  tewn  Mid  snil«ff  Oia 
deelantioa  to  be  filed,  but  before  the  filing  or  servioe^k  a  tend^  brf$n  mdt 
brwgktt  end  to  lender  it  aYaflaUe  the  money  mmt  be  faraught  into  court 

GoTEHiOVT  for  rent  in  arrear.  i^fier  an  attorney  had  bsBii 
^letained  tobnng  the  suit,  and  he  had  drawn  and  sent  away  the 
declaration  to  be  filed,  but  befoie  the  declan^n  was  filed  or 
Served,  the  defendant  tendered  a  sum  of  money  which  itonied 
out  on  the  trial  to  be  sufficient  to  pay  the  debt ;  and  he  also 
tendered  a  further  sum  sufficient  to  pay  the  costs  wJbich  had 
then  accrued.  But  he  did  not  bring  the  money  into  taoxL  The 
diQfendant  relied  lUpon  this  .proceeding  as. a  tender  qfter  mat 
brought  (2  R.  S.  653,  §  20.)  The  plaintiff  cMming  that 
more  was  due — ^refused  to  receive  the  money ;  but  on  the  trial 
obtaineid  a  verdict  for  less  than  theprineipel  sum  which  had 
been  tendered.  Sieveial  questions  in  jrelatian  to  tbe  lender  wwe 
made  <m  the  trial,  which  it  is  not  necessaty  to  notice^  The 
plaintiff  perfected  a  judgment  on  tbe  yenUct  mith  the  fiGdl  costs 
of  the  suit 

/  W.  I}mpkin9i  f<»  the  dejE^adant,  moved  to  set  aiide  Jl» 
judgm^tso  fiur  as  mlaled  flo  coeto  sid)seqwnt  to  tbe  Isotej 
iiind  alsothat  costs  be  allonred  to  tibe'diefeniMt  <i mO 


•TJ 


r,^.  iSr^iitri  fi)t  pinindS 
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%  Me  Cb«r^  BBomeii,  Ctk  1.    The  tCatiM  only  anduxN 

ient  a  tinder  cjs^  a  suit  has  beelt  <)oiuii6n^    (2Jt.  jK6B^ 

}  20— 4i3^)    Wbedwr  ia  aaeh  a  case  the  nomy  should  b# 

Ifonght  into  ooart,  we  need  not  now  inqnire.    (fiW  8lack  ^9 

BrwMj  13  Wmd.  990 i  Orahamr.  &&dmp^  Orah.  Pt.  B44^ 

noiey  2d  ed.    This  was  a  tender  b^frn^  suit  l^rougbt ;  and  it 

was  not  available  to  the  defendant,  for  the  reason  thai  Ae  nKmey 

was  not  bvoi^ht  mto  cooit    It  is  true  ihat  tbe  plahitiff  had 

tectnied  coste  prior  to  the  tender  whieh  the  d^adant  waii 

bouni  to  pay.    {Retan  y.  Drew^  19  Wtnd.  804.)    But  the  snif 

was  not  comidenced  ontil  the  dedamtion  was  filed  and  aeiYed. 

(Jh&iijm  T.  Omn$t9ek^  6  JffiO,  10.)    On  a  eonttnoa  \kw  lender 

Ae  money  nnisl  be  btonght  into  court    This  diqKMns  df  IhO 

principal  part  of  the  motion.    Bot  there  should  be  a  reCazatiQii 

of  <he  plaintiflB  bill  of  oo6i& 

Ordered  accordingly* 


The  People,  ex  rel.  Kanouse,  vs.  The  Judges  of  the  New- 

York  Common  Pleas. 

*tbe  amount  of  damaget  laid  iH  a  declaration  in  asnmipvt  m  prima  faeu  to  ba  ooQ* 
iideMd  tU  kalmMt  in  dUpuU  in  determininir  whether  a  canaa  ia  lemoraabla  into 
ttUb  airatot  MQiC  of  the  Ignited  Statea  under  the  act  of  eangreM. 

Bat  U  mfftB9  Ihk  knot  aoBdiiaiTe,^and  that  the  plaintiff  to  pratCHt  thi  NBMnral  ttay 
■hew  by  affidavit  that  fail  claim  amonnta  to  Urn  than  fiva  himdrad  doQaia.  Par 
BnoNaoN,  C.  J. 

ftie  (flflintiff  may  amend  iiii  declaration  m  the  atate  court  after  tha  defendant  haa 
-pMintod  hia  fieyiioB,  hyMocing  the  damages  clumad  bdovrSva hundred  dodarat 
alter  which  the  cause  cannot  he  lemoved. 

Tlua  court  win  not  grantaaiamlamiif  tocompelaooartof  eommoopleaa  topemiit 
«  aama  pending  there  to  be  removed  to  the  ciicoit  eanrt  af  tha  United  States ;  tht 
latter  court  having  itaelf  the  pawer  to  award  the  wilt  vriien  naeeastiy  to  thi 
exercise  of  its  jurisdiction. 

JodN  M.  Martin  conuneooed  an  action  of  assumpsit  agailiM 
liie  relator,  Comeliils  Eanouse,  in  the  Nev-Tork  commoti  jflea^ 
Vy  filing  and  serving  a  declaration  in  which  the  damages  Were 
laid  at  $1000.  Eanouse  appeared  and  filed  a  petition  stating 
tbftt  die  plaintiff  was  a  citizen  of  this  state,  and  the  defendant  a 
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citisfen  of  tbe  stale  of  New-Jersey)  and  praying  to  have  the  cawe 
lemoved  to  the  circuit  court  of  the  United  States  tot  ihe  aoutheni 
4i^ttidt  of  New- York.  The  court  of  common  pleas  held  that 
the  damages  laid  in  the  declaration  were  to  be  r^aided,  frima 
/(UdeyBB  the  amount  in  dispute,  unless  the  plaintiff  could  show 
the  contrary.  The  plaintiff  tbereuponmade  affidavit  that  the 
whole  amount,  of  bis  claim  and  the  matter  in  dispute  in  the 
cause  was  less  than  $500.  The  common  pleas  thereupon  denied 
the  motiod  for  the  removal  of  the  cause ;  and  Kanouse  applied 
tp  this  court  and -obtained  an  alternative  writ  of  mandamus  re- 
quiring  the  common  pleas  to  make  an  order  for  the  removal  of 
the  cause  to  the  circuit  court  Before  the  writ  was  served,  the 
plaintiff  obtained  an  order  of  the  common  pleas  granting  him 
leave,  to  amend  his  dedaration ;  and  he  thereupon  filed  and 
served  an  amended  declaration,  in  which  the  damages  were  laitf 
at  $499. 


J.  H,  Martin^  for  the  judges,  now  moved  for  an  order  ti 
quash  or  set  aside  the  writ  of  mandamus. 

Bowdoin  for  the  relator. 

The  following  authorities  were  cited  by  the  counsel.  Cfordcn 
V.  Longest,  (16  Peters,  97 ;)  Cooke  v.  WoodroWj  (5  Oranch, 
13 ;)  Wright  v.  Wells,  {Peier^  C,  C.  220;)  Shoiwdl  v.  Danr 
ieb,  (8  John.  341 ;)  OuUm  v.  Perry,  (3  Burr.  1692 ;)  Muns  v. 
Duponi,  (2  Wash.  C.  C.  463 ;)  Brovm  v.  Crippin,  (4  Hen.  ^ 
Munf,  173 ;)  Smith  v.  Jackson,  (1  Paints  C.  C.  453 ;)  Sprag^ 
gins  V.  County  Court  yf  Humphries,  {I  Cooke^  160;)  Es parts 
Crane,  (5  Peters,  190.) 

By  the  Court,  Buoivson,  Ch.  J.    Certain  suits  commenced 

in  a  state  court,  when  the  matter  in  dispute  exceeds  the  sum  oi 

value  of  five  hundred  dollars,  exclusive  of  costs,  to  be  made  te 

9.ppear  to  the  satisfaction  of  the  court,  may  be  removed  into  a 

circuit  court  of  the  U.  S.    {Story^s  Laws,  57,  $  12.)    In  assump 

'here  nothing  appears  to  the  contrary,  this  damages  laid  in 

eclamtion  are  presumptively  the  amount  in  dispute,  and 

^d  regulate  the  action  of  the  state  court  on  a  motion  to  re- 


ALBANY,  FEBRUARY,  1846.  199 


Th6  People  o.  The  Jodges  of  the  N.  Y.  Common  Fleas. 


move  the  cause,  fiut  that  is  not  a  conclusive  presumption.  It 
may  be  overcome  by  other  evidence.  And  in  this  case  the 
plaintiff  made  affidavit  that  his  claim,  and  the  matter  in  dispute, 
was  less  than  five  himdred  dollars.  I  am  inclined  to  agree 
with  the  court  of  common  pleas,  that  this  was  sufficient  to  settle 
the  question.  But  clearly,  when  the  plaintiff  amended  his  decla- 
ration, and  reduced  the  damages  below  the  sum  of  five  hundred 
dollars,  so  that  he  could  in  no  event  recover  more  than  that 
sum,  there  was  no  longer  any  ground  for  asking  a  removal  of 
the  cause.    It  looks  like  an  effort  for  delay. 

But  there  is  another  reason  why  we  ought  not  to  interfere. 
The  courts  of  the  United  States  have  power  to  issue  writs 
"  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law." 
(1  Storifs  Lawsy  69,  §  14.)  If  it  be  '^  agreeable  to  the  principles 
and  usages  of  law  "  to  issue  a  writ  of  mandamus  for  the  purpose 
of  exercising  an  appellate  jurisdiction,  it  seems  to  be  clear  that 
the  writ  should  issue  firom  the  appellate  court.  The  U.  S.  cir- 
cuit court  for  the  district  of  Tennessee  has  issued  a  mandamus 
to  a  state  court  in  a  case  like  the  one  now  before  us.  {Sprag- 
gins  V.  !7%€  County  Court  of  Humphries,  1  Cooke,  160.)  And 
I  am  not  aware  that  any  of  the  federal  courts  have  questioned 
their  power  to  act  in  the  same  manner.  If  they  have  the  power, 
there  is  no  reason  why  this  court  should  interfere.  It  will  be 
time  enough  for  us  to  act,  when  it  has  been  settled  that  our  aid 
is  necessary.  I  am  aware  that  the  court  of  appeals  in  Yirginia 
awarded  a  mandam  is  to  an  inferior  court  in  that  state,  to  com- 
pel the  removal  of  a  cause  into  the  circuit  court  of  the  United 
States ;  {Brown  v.  Crippin,  4  Hen.  ^  Munf.  173 ;)  and  this 
court  would  do  the  same  thing  in  a  proppr  case,  if  there  was  a 
necessity  for  it.  But  until  it  shall  be  settled  that  the  federal 
courts  want  the  power  to  issue  all  such  writs  as  may  be  neces- 
sary for  the  exercise  of  the  jurisdiction  conferred  upon  them  by 
the  constitution  and  the  laws,  this  court  cannot  act  without  the 
appearance  of  making  an  officious  tender  of  its  services. 

Motion  granted 


^06  CASES  IN  THE  SUPREME  COURT. 
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Tatloa  and  others  vs.  Frost  and  others. 

A  jadgment  for  the  plaiia^  on  demoirer  to  a  ^eial  plea,  taken  bj  ^efaiilt,  will  tMi# 
be  aet  aade,  thoagfa  sufiScieDtly  excused,  where  there  is  a  plea  of  tlie  general  ismie 
nnder  which  the  matter  <^  the  special  pita  can  be  given  in  evidence. 

'  .  ^        •  .  ...  .         . 

Action  on  the  case ;  the  defendants  pleaded  not  guilty,  and 
two  special  pleas.  The  plaintiff  demurred  to  the  special  pleas, 
and  gave  notice  of  bringing  on  the  argument  on  the  ground  of 
the  frivolousness  of  the  pleas ;  and  at  die  last  January  tenn  they 
obtained  judgment  on  the  demurrer  by  default 

/.  Edwards,  for  the  defendants,  read  affidavits  excusing  the 
de&ult,  an^  asked  to  have  the  same  set  aside,  to  the  end  thai 
the  demurrer  might  be  argued. 

J,  A.  Spencer,  for  the  pliiintifis,  read  an  affidavit  showing 
that  the  cause  had  been  noticed  for  trial  on  the  plea  of  the  gen- 
eral issue,  and  that  it  was  a  case  where  the  defences  set  up  in 
the  special  pleas  could  be  given  in  evidence  under  the  general 
issue. 

By  the  Court,  Sronson,  Ch.  J.  The  cLe&ult,  though  regu- 
larly taken,  is  sufficiently  excused,  and  it  would  be  set  aside  on 
terms,  if  that  course  was  essential  to  the  rights  of  the  defen- 
dants. But  it  is  not.  The  matters  set  up  in  the  special  pleas 
may  be  given  in  evidence  under  the  general  issue ;  and  I  think 
we  ought  hot  to  iiiterfere.  Setting  aside  the  de&ult,  and  allow- 
ing an  argument  on  the  sufficiency  of  the  special  pleas,  would 
only  cause  delay,  without  answering  any  valuablo  end  to  either 
party. 

Motion  denied. 


ALBANY,  FEBRUART,  Idtt.  gpl 

Hjrmum  «•  Cdok. 


Htmaivn  vs.  Cook  and  othen. 

The  oourt  wiD  not  upon  flrrror  revene  ■  jodgmeDt,  where  feneral  eiran  in  law  heft 
been  udgned  wtthout  aBoertaininjf  by  an  impeetion  of  the  reooid  that  the 
jad^entbeKdw  is  emmeous,  though  an  usue  of  ^aot  ariai'n|r  ypbn  a  plea  of  the 
rtatnte  of  liahatibaa  pbaM  ti^  the  defbn&int  £&  ettdt  hm  bten  fband  fo^  fkd 

pUmtBL 

JadgAent  will  be  given  npon  the  lame  prinoiplei  which  would  govern  if  there  had 

been  a  joinder  in  error. 
Itie  plaintiff  in  error  in  such  a  ease  moat  make  itp  eiior  books  and  pla^6  tbs 

eaOM  en  the  calendar  0i  u  getierdl  ^etin,  and  either  party  may  give  nbtiee  eff 

tttgcttient* 

Htmann  sued  Cook,  Arms  &  PerkiDS  in  the  New- York 
common  pleas,  where,  after  a  trial  and  a  bill  of  exceptions^ 
judgment  was  rendered  for  the  defendants.  The  plaintiff 
brought  error  in  this  court,  and  assigned  general  errors  in  law. 
The  defendants  pleaded  in  bar  the  statute  of  limitations,  that 
tfie  writ  of  error  was  not  brought  within  two  years  after  the 
rendering  of  the  judgment  The  plaintiff  relied,  that  at  the 
time  of  the  rendition  of  the  judgment  he  was  an  infant  within 
the  age  of  twenty-one  years,  to  wit  at  the  i^e  of  nineteen 
years  and  three  months,  and  no  more ;  and  that  he  brought  the 
writ  of  error  within  two  years  after  he  arrived  at  the  a^e  oi 
twenty-one  years.  The  defendants  rejoined,  taking  isstte  on  the 
allegations  in  the  replication,  and  concluding  to  the  country. 
The  issue  was  tried  at  the  New-Tork  circuit  on  the  7th  of 
January  last,  when  the  jury  found  for  the  plaiuti^  in  error. 

J.  TabeTj  for  the  plaintiff  in  error,  pursuaht  to  hotic^  pre- 
Minted  the  trial  record,  consisting  of  the  papers  which  would 
make  the  tisual  ertor  book,  and  the  piostea,  and  circuit  minutes; 
tad  moved  for  a  rule  reversing  the  judgiueilt  of  the  commcfti  jdeaa^ 
H6  sliid  that  although  there  must  be  a  special  motion  in  sudi  ft 
case;  (2  Cbtren,  526;  4  id.  17;)  yet  as  the  isiniehad  been 
foiind  iti  fiivor  of  the  plaintiff  in  error,  the  judgment  must  b6 
teversed  as  a  matter  of  course.    He  cited  1  Areh.  Pr.  BM{ 

Vol.  II.*  26 


2Q2i  CASES  IN  THE  SUPREME  COURT. 

Hymann  v.  Cook. 

Cunningham  v.  H<mst<m,  1  Sir.  127;  2  R.  S.  601,  §62;  1 
TiU.  ^  Y.,  £rror,  288. 

N.  Bill  Jr,^  for  the  defendant  in  error.  Although  the 
verdict  has  removed  the  bar  which  was  set  ijp  by  the  plea,  it 
still  remains  to  be  seen  whether  there  is  any  error  in  the  judg- 
ment of  the  court  below,  and  the  court  must  look  into  the 
record  for  the  purpose  of  determining  that  question.  If  there 
be  no  error,  the  judgment  must  be  affirmed.  He  cited  the 
Year  Booky  21  E.  3,  p.  4 ;  Carleion  v.  Mortagh^  (6  Mod.  113, 
206;  and  ^.  G  2  Ld.  Ray.  1006;)  1  8alk.  268;  3  W.399; 
Holt,  275  \  Meredith  v.  Davies,  (1  Salk.  270;)  4  Burr  2651 ; 

1  Roll  Ab,  7^4,  ph  6 ;  Castledine  v.  Mundy,  (4  B.  ^  Ad,  90 ;) 

2  Tiddy  1231,  ed.  of  '28 ;  Houghton  v.  Starr,  (4  Wend.  182— 
3 ;)  1  TiU.  ^  Y.,  Error,  106. 

By  the  Court,  Bronson,  Ch.  J.  The  court  is  cautious  about 
either  affirming  or  reversing  a  judgment,  until  the  record  has  been 
examined  to  see  whether  there  is  any  error.  Even  where  the 
defendant  pleads  a  release  of  errors,  which  is  found  in  his  &vor, 
the  judgment  will  not  be  affirmed ;  for  it  may  be  erroneous. 
But  the  plaintiff  is  barred ;  and  the  entry  is,  that  he  take  noth- 
ing by  the  writ  of  error.  The  case  which  has  been  cited  of 
Cunningham  v.  Houston,  (1  Stra.  127,)  proves  this ;  and  it 
proves  no  more.  Kirle  v.  Cliston,  (1  Show.  50 ;  3  Salk.  214 ; 
and  Comb.  128 ;)  and  Dent  v.  Lingwood,  (1  Stra.  683,)  are  to 
the  same  effect. 

Here  we  are  asked  to  reverse  a  judgment.  But  without  look- 
ing into  the  record  it  is  impossible  to  say  that  there  is  any  error. 
The  defendants  have  pleaded  the  statute  of  limitations  in  bar 
of  the  writ  of  error ;  and  the  issue  joined  upon  that  plea  has 
been  found  in  favor  of  the  plaintiff  That  proves  that  the 
plaintiff  is  not  barred  of  his  writ  of  error.  But  it  does  not 
prove  that  there  is  any  error  in  the  judgment.  The  most  that 
eim  be  said  of  the  matter  is,  that  by  pleading  in  bar  the  de£m- 
dtmts  have  impliedly  admitted  that  there  was  error  in  the  judg- 
fkient    But  although  the  parties  may  conclude  themselves  l^ 
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ftdmissions,  they  cannot  bind  the  court.    The  defendimt  may 
confess  error  in  fact,  and.  the  court  will  act  upon  it ;  but  it  is 
not  so  where  he  confesses  error  in  law.    There,  the  court  will 
judge  for  itself.    The  cases  cited  at  the  bar  of  CarUon  v.  Mor* 
tfigh^  and  Meredith  ▼.  Davies,  are  in  point  to  diow  that  we 
must  look  into  this  record.    And  so  also  is  the  case  cited  from 
the  Year  Book  of  21  Edw.  8,  where  it  is  said  that  '<  if  a  fact  be 
pleaded  in  bar  of  error,  as  a  feoffinent  or  release,  and  issue  is 
taken  thereupon,  and  found  for  the  plaintiff,  yet  the  court  shall 
examine  the  judgment ;  and  if  no  error  appear  to  them  therein, 
shall  affirm  it."    That  is  the  very  case  in  hand,  with  only  this 
difference,  that  there  the  defendant  failed  on  a  plea  in  bar  of  a 
release ;  while  here  the  defendants  have  fiiiled  on  a  plea  in  bar  of 
the  statute  of  limitations,  which  is  not  a  difference  in  principle. 
A  remarkable  case  was  mentioned  by  Lord  Mansfield  in  deliver- 
ing the  judgment  of  the  court  in  Rex  v.  Wilkes,  (3  Burr.  2561.) 
The  case  was  this :  In  1708,  Lord  Griffin  was  brought  into  the 
court  of  king^s  bench  on  an  outlawry  for  high  treason ;  and  a 
rule  was  made  for  his  execution.    He  was  reprieved  from  time 
to  time  till  his  death.    His  grandson  and  heir,  from  the  grace 
and  fevor  of  the  king,  obtained  a  writ  of  error.    Sir  Philip 
Yorke,  then  attorney  general,  came  into  court  and  said  he  had 
a  sign  manual  to  confess  the  errors  and  consent  to  the  reversal. 
The  court  told  him  his  confessing  an  error  in  law  would  not 
do ;  theif  must  judge  it  be  an  error,  and  their  judgment  would 
be  a  precedent    But  the  plaintiff  in  error  might  assign  an  error 
in  fad  ;  which,  \  y  proper  authority,  he  might  confess.    Ac- 
cordingly, the  plaintiff  assigned  an  error  in  fact:  the  attorney 
general  confessed  the  fact,  and  the  outlawry  was  thereupon 
reversed.    If  the  court  will  not  act  upon  the  express  admission 
of  an  error  in  law,  they  clearly  will  not  upon  an  admission 
which  can  only  be  implied  from  pleading  in  bar  to  the  usual 
assignment  of  errors. 

In  Castledine  v.  Mundy,  (4  Bam.  ^  Ad.  90,)  the  plaintiff 
made  a  bad  assignment  of  error  in  fact,  without  assigning  any 
error  in  law ;  and  yet  the  court  held  that  they  were  bound,  ex 
affidOf  to  take  notice  of  an  error  in  law,  and  to  give  the  proper 
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JttdgiMnf  BCGOtditig  to  ibe  sight  appeuing  i^oti  the  whdh 

W^  mittt  lok)k  into  this  record  jost  as  we  should  hare  done 
had  there  been  a  joiiider  in  error  instead  of  a  ]xlea  in  bar(«^) 
The  proper  course  viU  he  for  the  plaintiff  to  make  up  eitor 
books,  and  place  the  cause  on  the  calendar  for  airganient 
Either  party  can  notice  it  And  sbotild  k  lice  case  ariie  in 
ftitiM,  the  ianse  comae  tnnst  be  pnrsaed,  instead  of  nudd^g  a 
iktthentimeratdd  mbtiob,  as  has  beehi  domi  in  tim  instande. 
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flmroABi  find  oAeis  «# •  Wbstfall. 

T^MM  |i  Un  of  eiohang*  wv  dnwn  I7  serenl,  one  of  whom  joined  u 
ftr  the  ttibfan,  who  pioenred  the  biO  to  be  diseoanted  beibn  aeoeptanoe  fat  their 
•WB  bfloefit$  end  the  dmwee  with  knowledge  of  theea  iaolB  Moapted  and  pdU  the 
hiD  withnql  fiudt  of  toy  of  the  dnwen  io  Ilia  hands,  held  that;he  might  leoover 
the  amount  agaiqat  aU  the  drmoen  in  an  action  for  moo^  pai^  to  tl»eir  uae. 

On  flRor  from  the  supreme  court    The  jlamtiffit  in  emnr 
brought  asmmpsU  in  the  court  below  against  the  partners  of 
Ifae  firm  of  Norton,  Bartle  to  McNeil,  and  the  defendant  West- 
fall,  to  lecQver  the  amount  of  a  bill  of  exchange  drawn  by  the 
defendants  upon  the  plaintifi  which  the  latter  had  accepted 
^and  paid  at  maturity  to  the  holders.    The  cause  wajs  first  tried 
in  Februarvy  1842,  when  the  plaintift  had  a  Terdict  whidn  was 
•siAeiwards  st't  aside  by  the  supieme  court  and  a  new  trial 
ignntpd.    For  4hc  iacts  proved  snd  the  opinion  of  the  court  be- 
low on  that  oecarion,  see  4  £RUj  Sll.    Before  the  seocxid  trial 
Ae  ddendants  Bartle  and  Norton  sermally  obtained  thdr  certi- 
•jfieales  and  discharges  under  the  banknipt  «ct ;  which  they 
>^eaidled  puis  darrien  emiiinuance,  ani  the  same  were  admitted 
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by  the  plaintifl^.  McNeil  the  other  partner  had  died,  and  that 
f^t  was  suggested  on  the  record.  The  cause  proceeded  against 
Westfall  alone,  and  was  tried  a  second  time  in  May,  1843,  when 
a  verdict  was  rendered  for  the  defendant.  The  evidence  was 
substantially  the  same  as  on  the  former  trial.  .  The  circuit  judge 
charged  the  jury  in  accordance  with  the  opinion  of  the  supreme 
court,  that  if  they  should  find  that  the  defendant  Westfall  became 
a  party  to  the  bill  as  the  surety  of  Norton,  Bartle  &  McNeil,  the 
other  drawers,  and  bad  no  beneficial  interest  therein,  and  ho  part 
of  the  proceeds  went  to  his  use,  in  that  case  the  law  implied  no 
contract  on  his  part  to  refiind  the  amount  to  the  plaintiffs,  and 
that  the  jury  in  that  event  ought  to  find  for  the  defendant  The 
plaintiffs  excepted.  Upon  the  question  of  usury,  he  chained 
substantially  as  upon  the  former  triaU  In  July,  1843,  the  plain* 
tiffs  moved  the  court  below  for  a  new  trial  on  a  bill  of  excep* 
tions,  which  was  refused,  and  judgment  was  rendered  for  the 
defendant,  upon  which  the  plaintiffs  brought  error. 

M.  S.  Bidt^tt  ^  George  Wood^  for  the  plaintifib  in  error. 
1.  The  defendant  by  becoming  a  co-drawer  of  the  bill  is  to  be 
deemed  to  have  intended  to  assume  the  character  of  a  principal 
debtor  to  the  full  extent  of  all  the  liabilities  growing  out  of  the 
drawing  of  the  bill ;  and  the  plaintiffs  having  become  parties 
by  accepting  on  the  fiiith  of  his  name,  he  is  estopped  from  deny- 
ing such  liability.  {Nelson  v.  Dubois^  13  Jifhn.  176.)  The 
liability  of  the  drawers  of  a  bill  drawn  without  funds,  to  the 
drawee  who  has  accepted  and  paid  it  arises  out  of  the  drawing 
of  the  bill.  A  stranger  to  the  bill  mny  accept  supra  protest^ 
and  upon  pa3rmeQt  may  recover  against  the  drawers ;  and  the 
drawee,  a  foriiori  is  entitled  to  recover  upon  such  accq>taiioe 
and  payment.  In  both  cases  the  liability  of  the  drawers  arises 
out  of  the  drawing  of  the  bill ;  though  in  the  latter  case  Ibe 
remedy  is  not  on  the  bill  itselC  The  acceptance  and  paymeol 
of  bills  by  the  party  on  whom  they  are  drawn  £br  the  credit  of 
the  drawers,  are  transactions  recognized  by  law  and  ooaxme^ 
cial  usage ;  and  the  defendant  when  he  became  a  drawer  msMii 
be  presumed  to  have  known  the  character  and  operation  of  the 
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iDstrament  to  which  he  thus  became  a  party.  In  the  case  of 
CbriffUh  v.  Reed^  (21  Wend,  602,)  relied  on  by  the  defendant, 
the  form  of  the  bill  was  different  from  the  one  in  this  case.  It 
contained  a  request  to  charge  the  amount  to  Dixson  alone,  and 
Reed  added  the  word  surety  to  his  name.  Here  the  request  is 
to  charge  to  all  the  drawers  including  the  defendant,  and  there 
is  nothing  about  the  bill  to  indicate  any  distinction  between 
them. 

2.  The  letter  from  the  plaintiffi  to  the  Bank  of  Geneva  shews 
conclusively  that  they  had  determined  not  to  accept  furtlier  for 
Norton,  Bartle  io  McNeil,  and  that  they  acted  upon  the  faith  of 
the  defendant's  name.  The  right  to  resort  to  Westfall  was  a 
security  that  all  the  parties  had  in  view.  The  defendant's 
Dame  was  not  procured  for  the  security  of  the  bank ;  for  the 
txmk  discounted  the  bill  upon  the  credit  of  the  plaintifis  and 
npon  their  agreement  to  accept  contained  in  that  letter. 

3.  All  the  evidence  necessary  V>  raise  an  implied  cissumpsit 
18  found  in  this  case.  The  defendant  joined  in  a  request  to  the 
piaintiffi  to  make  the  advance,  and  the  money  was  advanced 
upon  the  security  which  his  name  afforded.  When  the  plain- 
ntb  took  up  the  bill  pursuant  to  the  request  contained  in  it, 
Jbey  by  that  act  relieved  the  defendant  from  his  liability  to  the 
Holder.  This  was  equally  beneficial  to  him  as  though  he  had 
upon  the  discount  of  the  bill  received  the  money  for  his  own 
tenefit  ( Tom  v.  Ooodrichj  2  John.  213 ;  Slubjf  v.  Champ' 
/illy  4  id.  461 ;  U.  S.  v.  Cushman^  2  Sumn.  426.)  Where  one 
requests  another  to  advance  money,  the  law  implies  a  contract 
on  the  part  of  him  who  makes  the  request,  to  refund  it,  though 
he  may  not  have  been  interested  in  the  purpose  to  which  it  was 
applied.  (1  Saund.  264,  m^e  (1) ;  Knox  v.  Devens^  6  Maeom^ 
380 ;  Bartholomew  v.  Jackson,  20  John.  28.) 

A.  Wardenj  for  the  defendant  in  error.  1.  The  contract  of 
the  drawers  of  a  bill  is  that  the  person  on  whom  it  is  drawn 
diall  accept  and  pay  it,  and  that  upon  his  failure  (and  upon  that 
event  only)  thejf  will  pay  it.  The  acceptors  on  their  part 
promise  the  drawers  that  they  will  pay  the  bill  when  it  matures 
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When,  therafbore,  the  plainliffii  paid  Hw  bill  tbeyonly  peifmned 
their  contract  arising  out  of  its  termsi  and  the  payment  at  the 
same  time  discharged  the  contract  of  the  drawers.  The  con- 
tract of  the  drawers  is  with  the  holder  and  endorsers,  not  with 
the  acceptor,  and  the  latter  cannot  nnder  any  circumstances 
bring  an  action  on  the  bill  or  upon  any  contract  arising  out  of 
ii  against  the  drawerSi  whiether  it  be  an  accommodation  bill  or 
not  {Clarke  r.  Cock^  4  East^  72 ;  Sitnmands  t.  ParmirUer^  1 
WUa.  186;  ChUiy  on  BiUs,  Sth  Am^  ed.  568,  648;  Waiaon  t 
Kightiey,  11  Ad.  ^  Ell  702;  Cruger  v.  Armsirangi  3  Johm 
Cos.  7—9 ;  Chi^b  r.  Beed,  21  Wend.  606;  Young  v.  Boch- 
ley,  3  WtU.  346 ;  Q^iUm  v.  Whiffirh  id.  13.)  And  the  legal 
eflSect  of  the  bill  cannot  be  changed  by  other  testimony.  {Pros- 
ser  y.  Luqueer^  4  HiU,  420 ;  Phelps  v.  OarroWi  8  Pa^e,322 ; 
Seabury  v.  Sungerfardj  2  £SU,  80 ;  Wing  v.  Terryf  6  id. 
160.)  The  defendant  being  a  surety,  his  liability  must  be 
tested  by  the  contract  to  which  he  became  a  party  and  cannot 
be  extended  beyond  its  strict  legal  effect.  {Phelps  y.  CfarroV) 
sup.)  The  conduct  of  the  plaintilfe  shews  that  they  did  not 
regard  the  defendant  as  being  liable  to  them.  Upon  accepting 
the  bill  they  charged  the  amount  of  it  in  account  to  Norton, 
BarUe  io  McNeil,  and  treieited  the  indebtedness  growing  out  of 
it  as  the  proper  debt  of  that  firm. 

2.  There  is  no  implied  undertaking  on  the  part  of  the^de- 
fendant  to  indemnify  the  plaintijfl^  for  paying  the  bill.  The 
eyidence  establishes  the  fiict  that  Westfall  signed  the  bill  as 
surety.  He  is  therefore  entitled  to  all  the  priyileges  attached  to 
that  character,  one  of  which  is  that  of  not  being  bound  beyond 
the  precise  legal  effect  of  the  contract  {Huffman  y.  Sdbert, 
13  Wend.  375;  Walsh  r.  Bailie,  10  John.  180;  LudUno  y. 
Simmondsy  2  Cainegf  <Ja.  in  Error,  29 ;  Miller  y.  Siewari,  9 
Wheat.  680,  703;  Dobbinv.  Bradley,  17  Wend.  422, 426.) 

An  accommodation  acceptor  who  pays  a  bill  may  recoyer  in 
amunpsit  for  money  paid  against  the  person  for  whose  benejf 
and  ai  whose  request  the  bill  was  accepted  and  paid,  whether 
such  pei?on  be  a  party  to  the  bill  or  not  The  action  in  such 
«*«>fie  is  not  on  the  bill,  but  is  based  on  the  request  to  apcept,  and 


I 


ALBANY^  DECEMBER^  1845.  ggjjg 

■  I.I.  -  ■    I  III  I  ..• 

on  the  principle  that  the  payment  was  to  the  defkidaut's  usq, 
and  if  it  appear  that  it  was  in  &ct  paid  at  tlie  request  and  fer 
tbe  use  of  another,  and  not  of  the  d^ndant,  lie  is  not  liable. 
Here  the  testimony  disclosed  that  the  acceptance  and  payment 
were  for  the  accommodation  and  for  the  Bole  account  and  use 
of  Norton,  Bartle  &.  Mcl<^eii,  pursuant  to  a  precise  and  distinct 
arxangement  between  the  plaintiffi  and  that  firm,  to  which  ar- 
rangement tbe  defendant  was  not  a  party  and  in  which  he  had 
no  mterest.  {ComwaU  v.  Ootdd,  4  Pick.  444;  Chitty  on 
Gota,  6th  Am.  ed.  604;  JSiraim  v.  RastaUf  2  Term  R.  366; 
Marriot  v.  LisieVj  2  Wits.  147 ;  WeUs  v.  Qirling,  8  Taunt 
737 ;  Ckiity  on  Bills,  %th  ed.  216 ;  id.  £68.) 

But  the  bill  was  not  an  accommodation  bill.  Norton  &  Co. 
had  an  open  account  with  the  plaintiffs  for  property  which  they 
had  sent  and  were  about  to  send  them,  and  the  general  balance 
was  secured  by  mortgage.  {BagnaU  v.  Andrews,  7  Bing.  217.) 
Bat  conceding  that  the  plaintifl^  as  well  as  the  defendant  were 
sureties  for  Norton,  Bartle  ^  McNeil,  their  rigfits  as  between 
themselves  must  be  determined  by  their  position  upon  the  paper. 
{Oraythome  v.  Swinburne,  14  Ves.  160 ;  Longley  v.  Griggs, 
10  Pick.  121 ;  Harris  r.  Warner,  13  Wend.  400.)  The  case 
presents  the  same  legal  question  as  if  the  plaintiffs  had  lent  their 
promissory  note  to  Norton,  Bartle  &  McNeil,  payable  to  the  joint 
order  of  that  firm  and  the  defendant,  and  had  paid  it  at  matu- 
rity. No  one  can  pretend  in  such  a  case  that  the  defendant 
would  be  liable. 

3.  An  agreement  by  the  defendant  to  pay  this  debt  would  be 
collateral  to  the  express  promise  of  Norton  &  Co.  and  unless  evi- 
denced by  writing  would  be  void  within  the  statute  of  frauds. 

BoCKXE,  Senator.  It  is  an  elementary  rule  of  law,  that  the 
acceptor  of  a  bill  of  exchange  stai^ds  in  the  same  relation  to  the 
drawer  that  the  maker  of  a  promissory  note  does  to  the  payee 
and  endorsee.  The  acceptance  is  prima  faxAe  evidence  of  funds 
in  the  hands  of  the  drawee,  and  paymen^discharges  the  obliga- 
tion and  cancels  the  security.  The  hill  has  idgnlarly  performed 
its  Q&c%,  and  becomes  null  as  to  all  the  parties.    The  drawees 
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are  as  fully  dischai^ed  as  the  endonsers  of  a  piomissory  note 
would  be  on  payment  by  the  maker. 

Such  would  be  the  consequence  arising  upon  the  face  of  this 
transaction,  independent  of  extrinsic  evidence.  But  the  legal 
presumption  that  the  acceptors  had  fiinds  of  the  drawers  is  done 
away  by  proof.  The  plaintiff  have  paid  the  amount  of  this 
bill  for  the  benefit  of  the  drawers,  and  at  their  request.  An  ac- 
tion of  indebitaitis  assumpsit  may  be  maintained  for  money 
paid.  The  bill  is  then  only  a  voucher,  or  link  in  the  chain  of 
evidence,  to  show  that  money  has  been  paid  at  the  request  of 
the  drawers.  The  bill  is  an  open  letter  of  request  for  the  pay- 
ment of  money ;  and  in  the  ordinary  case  of  several  persons 
joining  together  in  drawing  a  bill  upon  a  person  with  whom 
they  have  no  funds,  they  are  jointly  and  equally  liable  to  the 
acceptor  who  advances  the  money  on  the  strength  of  their  credit 
I  presume  these  general  rules  will  not  be  controverted,  and  they 
apply  to  this  case,  unless  some  special  reason  to  exempt  it  from 
their  operation  is  shown  on  the  part  of  the  defendant  in  error. 

If  it  had  been  intended  that  Westfall  should  be  liable  only  to 
the  payee  or  holder  of  this  bill  of  exchange,  he  might  have  en- 
dorsed  it.  He  then  wpuld  have  been  surety  for  Norton,  Bartle 
&  McNeil  to  the  endorsees,  but  in  no  event  liable  to  the  drawees. 
His  responsibilities,  then,  to  all  the  parties  to  the  bill,  would 
have  been  exactly  those  which  he  now  claims.  But  is  there  no 
difference  between  the  endorser  and  the  drawer  of  a  bill  of  ex- 
change? The  drawer  of  a  bill  is  to  be  .considered,  as  regards 
the  holder,  in  the  same  light  as  the  endorser  of  a  promissory 
note,  and  is  to  be  made  liable  as  such.  And  there  is  this  fur- 
ther responsibility :  if  he  draws  without  having  funds  in  the 
hands  of  the  drawee  who  accepts  and  pay^  there  is  a  resulting 
obligation  imposed  upon  the  drawer  to  refund.  I  quote  the 
following  language  from  the  opinion  of  the  supreme  court: 
'^Wliere  a  man  puts  his  name  in  a  position  to  be  charged  as 
endorser  on  negotiable  paper,  he  cannot  be  changed  into  a  guar- 
antor.'' "  If  he  puts  hi^name  as  endorser,  he  is  an  endorser  only ; 
if  as  drawer,  it  would  seem  to  follow  that  he  shall  be  holden  as 
drawer  only,  by  an  action  on  the  bill  itself."    The  princi|de  of 
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this  rule  is,  that  a  party  shall  be  held  liable  as  endorser  or 
drawer,  according  to  the  character  he  has  assumed  and  the  po- 
eition  in  which  he  has  placed  himself.  The  rule  savors  of 
judgment  and  good  sense,  and  if  it  had  been  carried  out  by  the 
supreme  court,  it  must  have  led  them  to  different  conclusions. 
^  If  a  man  subscribes  as  drawer  of  a  bill,  it  would  seem  to  follow 
that  he  shall  be  holden  as  drawer  only,  by  an  action  on  the  pa- 
per itself.**  This  is  tru0  as  regards  any  action  by  the  holder  of 
this  bill.  But  the  qualification  '^  that  the  action  must  be  on  the 
paper  itself,"  is  not  true  as  regards  the  liability  of  the  drawer, 
either  as  principal  or  surety,  to  the  acceptor  who  has  advanced 
the  money.  Such  acceptor  may  maintain  an  action  against 
the  drawer,  not  upon  the  bill,  but  for  the  money  which  he  has 
advanced  to  discharge  the  bill  This  is  the  knpwn  necessary 
legal  consequence  of  a  man's  putting  his  name  in  the  position 
and  character  of  drawer  of  a  bill  of  exchange.  Now  to  apply 
the  admitted  rule  that  a  peirty  shall  be  holden  according  to  the 
position  in  which  he  has  placed  himself.  The  defendant  in  this 
suit  has  become  a  drawer  without  funds,  with  all  the  liabilities 
and  incidents  pertaining  to  the  character  of  drawer.  He  is  a 
surety  drawer,  putting  himself  in  the  same  position,  on  the 
same  platform  with  his  principal.  I  can  see  no  reason  why  his 
liability  should  not  be  commensurate  with  theirs.  Mr.  Justice 
Cowen  in  giving  the  opinion  of  the  court  remarks,  "That  it  is 
not  necessary,  in  the  instance  before  us  to  declare  that  a  drawer, 
though  a  surety,  with  such  privity  as  to  know  that  he  is  over- 
drawing, can  esca]^  an  implied  engagement  as  guarantor." 
Admitting,  as  the  court  seem  to  admit,  that  with  this  knowledge 
the  surety  co-dmwer  would  be  liable  to  the  acceptor,  on  an  im* 
plied  assumpsit,  for  the  money  advanced  to  discharge  the  bill,  I 
do  not  perceive  that  there  can  be  any  difficulty  in  maintaining 
this  action.  For  when  Westfall  signed  the  bill  payable  at  four 
months,  he  must  have  known  that  the  drawers  had  no  present 
available  funds  in  the  hands  of  the  drawees.  It  was  the  duty 
of  the  drawers  to  transmit  funds  to  meet  the  bill  at  maturity. 
These  persons  are  bound  together  as  drawers  and  as  principals. 
When  the  plaintiffs  advanced  the  money  to  discharge  this  bill, 
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it  was  advanced  not  for  one  but  for  all  the  drawers*  It  was  o 
new  and  original  cause  of  action  springiug  out  of  the  bill,  aiid 
the  default  of  the  drawers,  and  for  their  common  benefit,  bjr 
discharging  the  obligation  which  they  would  otherwise  incur  to 
the  holder ;  and  this  is  done  on  the  joint  request  of  all  the  draw- 
ers, expressed  on  the  face  of  the  bilK  Has  not  Westfali,  by 
placing  himself  in  the  position  of  drc^wer  of  the  bill|  asswaed  a 
joint  liability  with  his  co«dmwers  for  ^all  purposes  and  to  the 
same  extent?  On  what  ground  can  a  discrimination  be  made? 
How  can  we  vary  the  responsibilities  which  Westfall  is  under^ 
unless  we  take  tbeliberty  to  change  his  position  and  make  him 
an  endorser  instead  of  drawer  of  this  bill?  And  then  we  go 
counter  to  the  correct  doctrine  which  the  supreme  court  have 
laid  down  in  this  very  case,  that  when  a  person  puts  his  name 
on  negotiable  paper,  he  should  be  held  liable  as  endorser  or 
drawer  according  to  the  character  and  position  which  he  has 
assumed.  It  is  argued  on  the  part  of  the  defendant  in  exior^ 
that  the  acceptors  have  made  themselves  primarily  liable  in  the 
same  manner  as  if  they  were  the  drawers  of  a  note  lent  to  Nor- 
ton, Bartle  dc  McNeil,  of  which  they  and  West&ll  were  the 
payees  and  endorsees.  Surely  there  is  no  analogy  between  the 
cases.  The  endorser  of  the  note  stands  in  a  very  different  rela^ 
tion  to  the  maker,  from  that  of  the  drawer  of  a  bill  to  the  acceptor 
who  has  paid  the  bill  from  his  own  funds.  The  endorser  of  a 
note  is  in  no  event  liable  to  the  maker.  The  drawer  is  of  course 
chargeable  with  the  amount  of  the  bill  which  has  been  paid  by 
die  drawee ;  and  I  do  not  see  how  this  defendant  can  be  excepted 
from  the  operation  of  this  general  rule. 
.  Much  of  the  difficulty  of  this  case  appears  to  me  to  have 
arisen  from  confounding  the  analogies  and  differences  which  et 
iat  between  bills  of  exchange  and  promissory  notes.  A^  relates, 
to  all  Intervening  parties  the  acceptor  of  a  bill  of  exchange  it 
considered  to  ^and  in  the  same  position  as  the  maker  of  a  prom* 
issory  note.  The  drawers  are  in  the  character  of  endorsers;  But 
this  analogy  ceases  when  the  acceptor  has  paid  the  biU  from  his 
own  funds.  The  relation  between  the  drawer  and  the  drawee 
is  then  reversed  and  the  former  becomes  the  dd^tor.    li  is  ipcop* 
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rectly  assunied  by  the  supreme  court,  that  Westfal.  became 
surety  at  the  request  of  the  plaintiffs,  and  that  it  was  their  duty 
to  have  informed  him.that  his  principals  had  overdrawn.  It.was 
impossible  for  the  plaintiffs  to  know  who. would  be  considered 
responsible  as  undersigners.  There  was  no  false  color  held  out, 
no  concealment  or  subterfuge  practised  by  the  plaiutiils  to  in- 
duce Westfall  to  become  sprety.  It  was  imppssible  for  them  to 
communicate  to  the  whole  world  the  facts  which  the  court  say 
ought  to  have  been  communicated  to  Westfall.  They  say  in 
substance  to  the  cashier  of  the  Geneva  Blank,  "We  distrust  the 
credit  of  Norton,  Bartle  <k  McNeil.  We  will  not  accept  their 
drafts  unless  undersigned  by  such  person  as  you  consider  per- 
fectly responsible."  The  bill  payable  at  four  months,  with 
Westfuirs  nauie  as  undersigner  or  co-drawi^r,  or  surety  drawer, 
10  discounted  at  the  Geneva  Bank,  and  is  accepted  and  paid  at 
its  maturity  by  the  plaintiff.  The  plaintiffs  might  or  might  not 
have  known  Westfall  was  a  surety.  ,For  aught  which  appears 
on  the  fdce  of  the  transaction,  he  might  have  been  a  party  in 
interest,  and  have  received  the  avails  of  the  discount  But  he 
was  in  fact  a  surety;  and  admitting  that  such  v^as  known  to 
the  plaintiffs,  I  thiqk  it  can  make  no  difference  in  the  case.  It 
appears  to  me  to  be.  the  proper  form  in  which  security  shoxild  be 
given  to  indemnify  the  acceptors.  A  loss  is  sustained  by  the 
bankruptcy  of  Norton,  Bartle  4^  McNeil,  and  who  shall  suffer? 
The  plaintiffs. were  lui willing  to  trust  them,  but  were  willing 
and  did;i)ay  the  draft  wit,h  Westfajl  as  undersigner.  .When 
Westfall  signed  tbe  bill,  payable  at  four  months,  he  must  have 
known  that  Npr^on  &  Co.  bad  up  funds  in  the  hands  of 
the  drawees,  .and  that  unless  funds  were  duly  remitted,  one  of 
these  two  consequences  would  follow — either  that  the  bill  would 
be  returned  dishonored,  in  which  case  he  would  undoubtedly  be 
liable  to  the  holder — or  that  the  drawees  trusting  to  the  respon- 
sibility of  the  •drawers,  would  accept  and  pay  the  bill.  In  the 
latter  case.  I  conceive  that  the  sirpple  act  of  putting  his  name  as 
fl^qeof  tbe  drawers  of  the  bill  requesting  and  directing  the  plain- 
tifls  to  pay  one  thousand  dollars  to  the  order  of  C.  A.  Cook,  and  to 
f barge  the  sum  to  the  account  of  the  drawers,  is  sufficient  inlaw 
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to  make  the  defendant  jointly  liable  with  the  other  drawers  for 
the  amount  so  paid.  The  case  of  Westfall,  though  a  surety,  is 
not  distinguishable  from  the  other  drawers  of  the  bill.  He  has 
by  his  voluntary  act  placed  himself  under  the  same  legal  liabili- 
ties with  them  both  in  substance  and  in  form,  and  by  that  act 
has  induced  the  plaintiffs  to  make  advances  which  they  other- 
wise would  not  have  made,  and  he  should  be  held  responsible. 
The  judgment  of  the  supreme  court  should  be  reversed. 

F^LSOM,  Senator.  The  only  question  is  as  to  the  liability  of 
Westfall  to  repay  the  plaintiffs  the  amount  of  the  bill.  There  is 
nothing  that  appears  on  the  face  of  the  draft*that  places  his  un- 
dertaking in  a  different  light  from  his  co-drawers,  who  were 
liable  on  the  well  settled  principle  that  "  the  drawer  of  an  ac- 
commodation bill  of  exchange  is  liable  to  refund  to  the  drawee 
who  accepts  and  pays  the  bill  without  funds  of  the  drawer." 
The  supreme  court,  however,  in  deciding  this  case,  regarded 
Westfall  as  a  surety,  and  held  that  he  was  not  liable  to  the 
drawees  on  the  bill.  Doubtless  the  undertaking  of  Westfall  was 
for  the  purpose  of  adding  strength  to  the  other  names  on  the 
bill,  but  this  does  not  necessarily  render  him  merely  a  surety. 
The  manner  in  which  his  name  appears  on  the  draft  raises  no 
such  idea.  The  word  surety  is  not  appended  to  it,  and  the 
amount  paid,  or  to  be  paid,  is  directed  to  be  charged  to  his  ac- 
count as  well  as  to  that  of  his  co-drawers.  This  was  not  done 
to  obtain  credit  at  the  bank,  but  to  meet  the  express  conditions 
of  the  letter  of  credit,  which  Westfall  must  be  presumed  to  have 
seen,  and  inspire  confidence  in  the  drawees.  It  had  the  desired 
effect ;  the  plaintiffs  paid  the  full  amount  of  the  bill  without 
funds,  relying  for  repayment,  in  case  of  the  default  of  the  firmi 
on  the  faith  of  their  co-drawer,  represented  to  be  perfectly 
responsible. 

I  can  see  no  distinction  between  the  liability  of  the  firm  and 
that  of  Westfall.  All  seem  to  me  to  be  jointly  liable  to  refund 
to  tlie  drawees  the  full  amount  of  the  draft  The  interchange 
of  business  transactions  between  parties  at  different  and  remote 
points  of  the  state,  requires  mutual  confidence ;  and  whatever 
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tends  to  impair  that  confidence,  raises  a  serious  obstacle  in  the 
way  of  commercial  intercourse,  and  checks  individual  as  well 
as  public  enterprise  and  prosperity.  Good  faith  between 
man  and  man  must  be  maintained,  and  no  shift,'  or  pretence, 
however  plausible,  should  be  allowed  to  excuse,  much  less  to 
justify, an  attempt  to  avoid  meeting  an  honest  obligation,  delib- 
erately assumed,  and  springing  from  the  necessity  of  mutual 
confidence.  For  these  reasons  I  am  of  the  opinion  that  the 
judgment  of  the  supreme  court  ought  to  be  reversed. 

Porter,  Senator.  The  p1aintifi!s  seek  in  an  action  for  money 
paid,  laid  out  and  expended  for  the  defendant,  to  recover  from 
him  the  amount  of  a  draft  or  bill  of  exchange,  signed  by  Norton, 
Bartle  &  McNeil,  and  also  by  Westiall,  on  the  ground  that  they 
were  accommodation  acceptors,  and  were  compelled  as  such 
acceptors  to  pay  the  bill.  Westfall  joined  in  drawing  the  bill 
as  surety  for  his  co-drawers ;  and  this  was  well  known  to  the 
plaintiffs  at  the  time  they  accepted  it.  There  is  no  evidence,  or 
ground  for  presumption,  that  Westfall  had  any  knowledge  of  the 
state  of  the  accounts  between  the  plaintifis  and  Norton,  Bartle 
&  McNeil.  The  facts  proved  show  that  all  the  knowledge  was 
on  the  side  of  the  plaintiffs,  and  that  Westfall  stands  before  the 
court  as  one  of  the  drawers  of  an  accommodation  bill,  and  as 
surety  for  his  co-drawers ;  but  without  any  knowledge  that  the 
drawees  had  no  funds  of  his  co-drawers  in  their  hands  to  meet 
the  bill.  The  bill  was  discounted  at  the  Bank  of  Geneva,  to 
whose  cashier  it  was  made  payable,  on  the  application  of  Nor- 
ton, Bartle  &  McNeil,  and  the  proceeds  were  paid  to  them.  It 
was  accepted  and  paid  by  the  plaintiffs,  and  the  payment 
charged  in  account  with  Norton,  Bartle  &;  McNeil ;  and  there  it 
no  pretence  but  that  they  received  the  whole  use  and  benefit  of 
the  payment.  The  question  presented  for  the  decision  of  the 
court  is,  whether  under  this  state  of  facts  the  plainti&  can 
maintain  an  action  against  Westfall  for  money' paid  for  his  use. 

The  legal  effect  of  dmwing  a  bill  of  exchange  is,  to  cast  upon 
the  drawer  these  obligations :  First,  he  engages  that  the  drawee 
•hall  accept  and  pay  the  bill  according  to  its  terms ;  secondly. 
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in  case  of  fiultxre  oti  the  part  of  tbe  drawee,  and  on  due  notici 
giTen  IQ  him. of  sQch  failure,  that  he  will  pay  the  bill  to  any 
holder  thereof.  But  the  ^  of  drawing  can  never,  of  itself,  cre- 
ate an  obligation  to  pay  the  acceptor  such  sum  of  money  as  he 
shall  pay  upon  the  bill.  That  would  he  inconsistent  with  tiia 
very  nature  of  tbe  transaction.  The  Mil  neither  expresses  nor 
iinports  any  promise  as  between  the  drawers  and  drawees.  It 
is  merely  a  request  or  direction  by  the  drawer,  addressed  to  the 
drawee,  to  jxiy  to  the  person  named  therein,  or  bearer,  or  to  bis 
order,  a  sum  of  money ;  which  money  in  legal  contemplation 
is  the  m(\pey  of  the  dn^wer  in  the  hands  of  the  drawee,  and 
sul^ject  to  the  order  of  the  drawer.  The  bill  amounts  merely, 
so  far  as  the  drawee  is  concerned,  to  an  assignment  or  transfer, 
of  so  much  of  the  drawer's  funds  in  possession  of  die  drawee, 
for  the  use  of  the  payee  or  holder  of  the  bill.  Such  and  such 
only  is  the  contract  of  the  drawer,  while  he  preserves  the  mer- 
cantile character  of  the  bill. 

In  the  next  place,  what  are  the  obligati<ms  of  an  acceptor  of 
such  a  bill  ?  When  the  drawee  accepts,  he  promises  to  pay  to 
the  holder  the  amount  of  the  bill.  This  is  an  absolute  promise, 
sustained  by  the  presumed  fact  that  he  has  the  funds  of  the 
drawer  to  at  least  that  amount  in  his  hands;  and  by  such  ac« 
eeptance  he  acknowledges  tliat  he  holds  them  for  the  use  of  the 
holder  of  the  bill ;  and  he  will  not  be  permitted  to  all^  the 
contrary.  Indeed  by  the  apt  of  accepting  he  enters  into  a  cod> 
tcact,  not  only  with  the  holder,  but  with  tbe  drawer  also,  that 
he  will  pay  tbe  bill.  If  he  refuses,  and  the  drawer  is  compelled 
to  iaike  it  up,  he  can  sue  the  drawee  on  the  acceptance ;  and 
proof  of  the  acceptance  is  prima  facie  evidence  to  sustain  the 
action.  It  will  therefore  be  apparent,  that  the  facts  of  drawiiq^ 
a  bill  of  exchange,  acceptance  and  payment  by  the  acceptor,  can 
fiever  of  themselves  create  any  liability  on  the  -.part  of  the 
drawer,  to  pay  money  to  the  drawee  or  acceptor.  So  far  as  the 
bill  is  concerned  the  whole  transaction  is  at  an  end  by  its  pay* 
meat  by  the  acceptor.  He  has  only  paid  a  debt  which  be  by  the 
v^ry  i^t  of  accepting  acknowledges  to  be  due  to  the  drawer. 

I  have  thus  referred  to  the  legal  position  of  the  drawer,  and 
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to  tlid  obligation  of  tte  aecepfior  bf  on  brdinatybill  of  cxctmttg^ 
because  it  is  necessary  to  keep  these  in  ound  while  deciding 
upon  the  liabiUty  of  the  defehdiaBt  in  tiits  case.  When  a  \A\  I  is  ac* 
eepted  for  the  accomraodation  of  the  drawer  and  paid  by  the 
aece]ilor,anentire)7diSereBtstateoftliifigiansee.  The orditmry 
rightjs  and  liabilities  of  the  parties  to  the  bill  me  all  reversed. 
He  who  would  other>vise  have  been  the  cfeditor,  is  now  the 
debtor.  Oonsequently  the  r ul^s  applicable  to  fbe  parties  to  a 
tegular  mercantile  bill  are  no  longer  applicable  lo  the  new  con* 
tracts  raised  by  law.  An  implied  cootract  is  tinen  raised  npon 
Ae  payment  by  the  acceptor,  that  tlie  drawer  will  indemnify 
the  acceptor.  The  money  paid  is  the  money  (^  the  <iiccepticir| 
tad  is  paid  for  the  use  of  the  drawer;  and  hence  the  obligaticm 
to  refund  it  is  tmqnestionable.  Such  is  the  position  in  which 
Norton,  Banle  &  McNeil  stand  towards  the  plaintitTs ;  for  the 
leason  that  the  plaintifis  have  paid  their  own  money  for  the  use 
and  at  the  request  of  that  firm.  They  knew  they  had  no 
funds  in  the  plaintifis'  hands,  and  of  course  undertook  to  ror 
fund  any  thing  they  should  pay  on  the  bill.  Is  there  also 
the  same  obligation  resting  on  the  defendant?  Look  for  a  mo- 
ment at  his  position  when  he  tms  asked  to  join  in  drawing  thia 
bill,  and  see  what  obligations  he  then  assumed.  Every  roan  id 
presumed  to  know  the  law,  and  to  assume  the  same  obligation^ 
which  the  law  attaches  to  his  acts.  When  be  was  asked  to  be> 
come  a  joint  drawer  of  this  bill,  what  uras  he  to  infer  in  respect 
lo  the  business  relations  between  Norton,  Bartle  d&  McNeil  and 
the  plaintiffs?  He  should  have  assnmed  and  no  doubt  did  as- 
sume that  ihey  had  fimds  in  the  hands  of  the  plain tiffs^;  and 
tlmt  they  drew  upon  those  funds;  that  tbeydesnred  to  use  those 
funds  immediately,  and  for  that  purpose. they  had  drawn  the 
bill  with  a  view  to  its  discount  at  the  bank ;  and  that  his  name 
was  desired  on  the  bill  to  give  it  additionol  credit  at  the  bank 
and  in  its  circulation  afterwards.  And  he  would  also,  reason- 
log  upon  the  legal  efiect  of  his  act  of  drawing,  understand  and 
property  assume  that  when  the  bill  should  be  paid  by  the 
drawees,  his  liability  for  the  payment  of  the  money  mentioned 
in  it  would  be  discharged;  and  for  the  very  simple  reason 
Vol.  IL*  28 
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that  the  contract  he  had  made,  to  wit,  that  the  bill  should  be 
accepted  and  paid,  had  been  performed.  I  am  unable  to  perceive 
that  the  defendant  ever  promised  the  plaintiffs  to  refund  this 
money.  He  never  knowingly  drew  an  accommodation  bill  on 
them.  He  never  received  any  of  the  money  raised  by  the  bill ; 
and  this  the  plaintiffs  well  understood  before  they  paid  it. 
The  plaintiffs  never  paid  any  money  for  his  use  or  benefit,  and 
never  supposed  when  they  paid  this  bill  that  they  were  paying 
moi^ey  for  his  use.  They  never  charged  this  payment  in  their 
books  of  account  to  the  account  of  the  defendant.  When  an  ac* 
commodation  acceptor  sues  to  recover  the  money  paid,  he  never 
brings  his  action  upon  the  bill ;  but  upon  the  implied  under- 
taking of  the  drawer  to  refimd  the  money  paid  for  his  use.  And 
when  these  plaintiffs  knew  that  this  money  was  not  paid  for  the 
use  of  the  defendant,  but  that  it  was  paid  for  the  use  of  the  other 
drawers  only,  how  can  an  assumpsit  be  implied  on  the  part  of 
the  defendant?  The  case  of  Griffith  v.  Reed,  (21  Wend,  502.)  and 
the  authorities  cited  in  that  case,  fully  sustain  the  views  above 
expressed. 

But  the  comisel  for  the  plaintiffs  insist  that  the  supreme  court 
have  in  that  case  as  well  as  in  this,  mistaken  the  true  theory  of 
bills  of  exchange  in  this  respect ;  that  they  do  not  recognize 
this  principle,  that  an  acceptance  is  made  upon  the  persmial 
credit  of  the  drawers.  The  late  Mr.  Justice  Story,  in  his  work 
on  Bills  of  Exchange,  §  400,  has  given  countenance  to  this  po- 
sition by  the  manner  in  which  he  speaks  of  the  case  of  GriJUh 
V.  Reed.  After  very  briefly  stating  the  case  and  decision,  he 
lemarks:  ^'But  it  may  be  doubted  whether  this  doctrine  is 
sound ;  for  all  the  drawers  must  be  taken  to  be  drawers  of  the 
bill  as  to  all  parties  ;  and  the  acceptor  may  have  been  induced 
to  accept  the  bill  quite  as  much  as  the  payee  or  other  endorsee 
to  take  it,  because  Westfall  thereby  became  liable  to  liim  as 
surety  for  its  due  payment  in  the  character  of  a  joint  drawer.* 
I  cannot  appreciate  the  force  of  this  remark.  The  payee  and 
any  endorsee  of  the  bill  could  have  resorted  to  Westfall  for  pay- 
ment in  c»nse  it  had  not  been  paid  by  the  acceptor,  because  that 
was  his  express  undertaking,  and  they  would  have  received 
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Ifao  bill  upon  the  credit  of  that  undertaking.  But  does  the  bill 
import  any  such  contract  with  the  acceptor  if  he  pays  it  ?  If  so, 
then  he  might  have  maintained  an  action  on  the  bill  to  recover 
back  the  money  he  paid.  But  I  apprehend  that  according  to 
the  true  theory  of  bills,  acceptances  are  not  made  upon  the  per- 
sonal credit  of  the  drawers.  In  practice  do  drawers  presume  to 
issue  their  bills  upon  their  mere  personal  credit?  Such  may 
be  the  case  at  times ;  but  if  so,  I  suspect  they  are  exceptions,  and 
rare  exceptions  to  the  general  rule.  The  history  of  bills  of  ex- 
change shows  the  contrary.  They  are  always  presumed  in  law 
to  be  drawn  upon  the  funds  of  the  drawer.  And  so  much  does 
this  fact  enter  Into  the  contemplation  of  the  parties  to  a  bill,  that 
in  actual  practice  it  is  believed  that  an  accommodation  ac- 
ceptance never  takes  place,  except  under  some  special  arrange- 
ment entered  into  for  that  purpose,  as  in  this  very  case.  In 
ordinary  itaercantile  business  no  man  who  values  his  reputation 
would  presume  to  draw  upon  another  for  the  payment  of  money 
unless  the  drawee  has  in  possession  the  funds  of  the  drawer,  or 
has  an  understanding  with  him  tlfat  he  will  accept  for  his 
accommodation.  And  whenever  such  an  arrangement  takes 
place,  the  acceptance  is  made  upon  the  credit  of  the  arrange- 
ment, and  not  on  the  credit  of  the  names  that  appear  as  drawers 
on  the  bill.  I  must,  therefore,  but  with  great  deference,  dissent 
from  the  position  of  that  very  learned  judge. 

1  do  not  feel  constrained  to  resort  to  the  argument  to  be  de- 
rived from  the  fact  that  the  defendant  was  surety  only,  and 
known  by  the  plaintiffs  to  be  such ;  and  that  therefore  his  contract 
18  not  to  be  enlarged  by  implication.  The  contract  he  actually 
made  was  plain  and  clear,  and  well  underatood.  There  were 
no  &cts  in  the  case  in  relation  to  him  that  could  raise  an  implied 
contract.  I  am  of  opinion  that  the  judgment  of  the  supreme 
eourt  should  be  affirmed. 

On  the  question  being  put,  ^  Shall  this  judgment  be  reversed?* 
Ihe  members  of  the  court  voted  as  follows : 
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Jf<br  reversal:  Senaiors  Backus,  Bcckee^  CBAMBEOLuanf 

DeYO,    EmMONB;  FjIffZLKXERi  FOLSOH,    LoTT)    SlItTHy    Y^Bt 
^EY — Itt 

For  affirmance:  Senators  Beekman,  Beers,  BurnhaMj 
Hard,  MitchelLj  Porter — 6. 

Judgment  reversed. 


Bailey  vs.  Wakeuan  dt  Wakseii an* 

V.i  a  member  of  a  New- York  firm,  being  in  the  country  porchased  from  the  defen 
liant  a  sight  draft  on  New-York  which  the  defendant  endorsed  to  the  firm ;  and 
7.  immediateij  vent  it*  to  bis  partners  in  a  letter,  in  wfai6h  be  litreeted  them  to 
credit  it  to  himself  individually.  In  a  snit  by  the  aurvifing  paitneiB  •f  V^,  who  bad 
died,  in  which  the  defendant  claimed  to  set  off  the  fahie  of  the  4nfU  ield, 
that  the  letter  was  not  competent  evidence  for  the  plaintiffs  as  part  of  the  rc# 
g9»teB  to  shew  that  the  purchase  of  the  draft  by  V.  was  on  his  mdividual  credit 

Ok  error  from  the  sapreme  court.  B.  \fc  S*  W.  Wakemas 
sued  Bail«7  in  the  supreme  court  finr  goods  sold  and  delivered 
Nen  assumpsit  was  pleaded  with  notice  of  set-od^  and  the  came 
was  referred  to  referees,  who  reported  iniavor  of'the  plointifb. 
On  the  trial  before  the  referees  it  appeared  that  the  phtintifisand 
one  Vaill  were  merchants  in  New- York,  tmder  the  name  of 
WakemanidD  Vaill,  prior  to  September,  1834,  when  Yaill  died, 
and  that  the  plaintifis  subsequently  conttnoed  the  boshaeas.  lo 
May,  1834,  the  defendant  purdiased  of- the  tbeu  existing- firm 
goods  to  the  amount  of  $113,01.  On  the  10th  of  June  Hbllow- 
ing,  Yatit,  who  also  carried  en  business  in  the  county  of  Geoesee, 
met  the  defendant  «t  Batavia,  ami  received  from  him  a  U«  & 
treasury  warrant,  payable  at  sight  at  the'Maohattan  Bank,  New* 
York,  for  $960,  which  the  defendant  held  as  endorsee.  The 
main  question  in  the  cause  was,  whether TaiU  purchased  the 
warrant  on  his  own  account  or  for  the  firm  of  \^ich  he  was?* 
member.  There  was  evidence  tending  to  show  thnt  Yaill  gave 
the  defendant  a  receipt  for  it  signed  with  his  individual  name 
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but  U  vtt8  shown  that  the  amoaBt  was  to  be  applied  in  the  firtt 
instance  to  pay  the  account  of  $113^01  for  the  goods  which  thd 
defendant  had  shortly  before  purchased  of  the  firm.  Aftet 
the  death  of  Yaill  and  in  Oi^tober,  1834,  the  defendant  was 
in  New- York,  and  purchased  of  the  plaintifis  goods  to  the 
amount  of  $1102,21.  When  this  purchase  was  made  the 
question  luid  arisen  as  to  who  was  responsible  for  the  amount 
of  the  warrant,  the  plaintiffs  insisting  that  Yaill  had  taken  it 
on  his  own  credit  and  had  remitted  it  to  them  on  his  indi^ 
yidual  account,  and  the  evidence  tended  to  show  that  neither 
party  yielded  their  pretensions  and  that  the  goods  were  pur* 
chased  in  the  expectation  that  on  the  settlement  of  the 
account  of  Yaill  with  the  firm,  there  might  be  a  balance  du<^ 
his  estate  which  would  enable  the  plaintiffs  to  adjust  the  affair 
without  loss  to  either  party,  which,  in  that  event,  they  under- 
took to  do.  It  turned  out,  however,  that  Yaill  instead  of  being 
a  creditor  was  largely  indebted  to  the  firm.  The  defendant 
gave  in  evidence  the  conversation  between  himself  and  Yaill 
at  the  time  the  warrant  was  transferred  to  the  latter,  to  show 
that  he  took  it  on  account  of  his  firm ;  but  he  refused  to  pnn 
duce  the  receipt  which  Yaill  then  gave  him,  thoiigh  it  was 
proved  that  \ie  had  it,  and  had  received  notice  to  produce  it  It 
appeared  that  Yaill  immediately  upon  his  receiving  the  warrant 
1^  Batavia  and  in  the  presence  of  the  defendant,  enclosed  it  in  a 
letter  written  by  himself  to  the  plaintiffs  in  New  York,  which 
he  sent  by  mail,  but  it  was  not  shown  that  the  defendant  was 
aware  of  the  contents  of  the  letter.  The  warrant,  which  was 
given  in  evidence,  was  endorsed  by  the  defendant  to  Wakeman 
^  Yaill,  or  order,  and  had  upon  it  their  receipt  fbr  the  amount 
given  to  the  cashier  of  the  Manhattan  Company. 

The  plaintifis'  counsel  then  offered  in  evidence  the  letter  of 
Tail!  which  enclosed  the  warrant  The  defendant's  counsel 
otQecteA,  but  the  referees  decided  to  receive  the  evid^oe,  and 
the  defendant's  counsel  excepted.  In  this  letter,  Yaill  men* 
tioned  that  the  draft  was  enclosed,  and  requested  the  plainlifls 
to  pass  it  to  his  credit  The  plaintiff9  fiu*ther  proved,  after  n 
ike  ol^ection  had  been  disposed  of  in  the  same  manner,  that 
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they  immedintely  placed  the  amount  to  the  credit  of  Yaill  on 
the  books  of  the  firm,  and  that  within  a  few  days  afterwards  a 
larger  amount  was  paid  out  by  the  firm  on  account  of  Yaill  and 
charged  to  him.  A  general  payment  of  $240  was  proved  to 
have  been  made  by  the  defendant,  and  the  report  was  for  the 
balance  of  the  plaintifis'  account. 

The  defendant  moved  the  supreme  court  to  set  aside  the 
report,  which  motion  was  denied  and  judgment  was  rendered 
for  the  plaintiffs.  The  reasons  appear  in  the  report  of  the  case 
in  2  Hillj  279.  The  record  in  that  court  contains  a  state- 
ment of  the  facts  which  appeared  on  the  motion  before  them  in 
substance  as  above  stated,  which  was  inserted  at  the  instance 
of  the  defendant 

George  Woodj  for  the  plaintiff  in  error.  1.  The  referees 
erred  in  permitting  the  letter  of  Yaill  to  be  given  in  evidence. 
(Brown  v.  Lusk,  4  Yerg.  215 ;  Enos  v.  Tuttle,  3  Conn.  250.) 
2.  There  was  no  evidence  to  support  the  finding  of  the  n^ferees, 
and  in  such  cases  a  writ  of  error  lies  to  the  supreme  court 
{Mersereau  v.  Lewis,  26  Wend.  243.) 

D.  Lord  Jr.y  for  the  defendants  in  error.  1.  The  letter  writ- 
ten by  Yaill,  in  which  he  transmitted  the  warrant  to  New  York, 
was  part  of  the  res  gestce  and  was  properly  received  in  evi- 
dence. (Allen  V.  Duncan,  11  Pick.  308 ;  Pool  v.  Bridges,  4  id. 
378.)  Its  effect  was  to  charge  Yaill  solely  instead  of  jointly 
with  others,  and  he  could  have  had  no  motive  of  interest  to 
state  the  transaction  untruly.  It  was  parcel  of  the  act  cf  trans- 
mitting the  fund  to  the  plaintiffs.  The  endorsement  of  the 
warrant  to  the  plaintiffs  was  an  equivocal  act.  It  showed  a 
design  that  the  money  should  be  paid  to  the  firm  in  New  York, 
but  did  not  indicate  on  what  account.  This  was  supplied  by 
tlie  letter ;  and  from  the  nature  of  the  case  that  was  the  best 
evidence  upon  the  point  The  endorsement  by  the  defendant 
to  Wakeman  &  Yaill  and  the  receipt  by  that  firm  written  on 
the  draft,  may  have  been  presumptive,  but  it  certainly  was  not 
eonelosivo  evidence  that  they  purchased  it  of  the  defendant    I| 
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was  liable  to  be  repelled ;  and  tliis  was  effectually  done  by  show- 
ing*  the  directions  which  accompanied  its  transmission  to  the 
members  of  the  firm  in  New-York.  Endorsements  made  upon 
commercial  securities  for  the  purposes  of  transmission  or  of 
collection,  afford  very  slight  if  any  evidence  of  title.  Such 
endorsements  are  always  subject  to  explanation.  The  defen- 
dant claims  that  the  endorsement  of  the  paper  to  the  firm  is 
evidence  that  they  were  the  purchasers.  It  does  show  that  they 
were  appointed  to  receive  the  amount  in  New- York.  But  some 
one  must  receive  it  there,  whether  it  was  purchased  by  Vaill  or 
any  one  else.  Upon  that  evidence  the  question  remains,  whe- 
ther they  were  to  receive  it  because  they  had  become  the  owners 
of  it,  or  because  they  were  the  agents  and  correspondents  of 
Yaill.  The  plaintiffs  were  entitled  to  show  that  the  endorse- 
ment  was  made  in  order  that  they  should  receive  it  in  the  latter 
character,  and  the  letter  which  accompanied  its  transmission 
was  the  best  possible  evidence  of  that  fact.  It  was  parcel  of 
the  act  of  endorsement  and  transmission,  and  was  properly 
received. 

2.  If  there  was  any  evidence  to  support  the  determination 
of  the  referees,  this  court  cannot  re-examine  that  question.  (Mer- 
wereau  v.  Lewis,  cited  contra.)  There  was  much  evidence  to 
tfustain  the  plaintiffs'  view  of  the  case.  The  withholding  of 
the  receipt  given  by  Yaill  was  a  strong  circumstance.  All  pre- 
sumptions are  to  be  taken  against  a  party  who  withholds 
evidence  in  his  possession.  {Jackson  v.  McVef/,  18  John.  330; 
Life  4*  Fire  Ins.  Co.  v.  Mechanic  Ins.  Co.  7  Wend.  31.)  The 
letter,  if  admissible,  was  strong  evidence  to  that  effect.  The 
payment  on  account  of  a  larger  amount  than  the  former  bill  of 
goods  was  some  evidence.  There  having  been  evidence  on 
both  sides,  the  report  of  the  referees  and  the  judgment  of  the 
supreme  court  are  conclusive  against  the  defendant. 

No  member  of  the  court  moving  for  a  postponement  of  the 
decision  and  no  opinion  being  offered  to  be  given,  the  President 
put  the  question,  "Shall  thisjudgment  be  reversed?"  upon  l^hick 
the  members  voted  as  follows: 
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irbr  r^ersal:  The  PRsaiDpNT,  the  Chancellor,  tmi 
Senators  Backusi  Bauow,  B^aTLfT,  Bee^man,  Bockbb, 
BoRNHAM,  Chamberlain,  Claiik,  Pei^i^istoNi  Deyo,  Eiir 
noNSi  Hand,  JoHNdONi  Jones,  Lott,  Mitchell,  Port^R) 
8covil,  Smith,  Talcott,  Vabln^y,  Wright — 2i. 

For  affirmance :  Senator  Beers. 

Judgment  reversed. 


Muksell  vs,  Lewis. 


Tlie  defendant  and  another  person,  in  November,  1834,  contracted  trith  the  canal 
oomnoiamoners  to  perforra  certain  work  on  the  Chenango  eanal,  by  October,  1836; 
and  having  coniinenced  the  work.,  they,  in  Janqary,  1636,  aarigncd  their  ornitmci 
to  the  plaintiff,  who  agreed  to  finish  the  job  at  his  own  czpenac,  for  the  prices 
stipulated  for  in  the  original  contract;  which  upon  his  completion  of  the  work  were 
paid  to  him.  tn  April,  1836,  an  act  was  passed  providing  for  extra  allowances  to 
contractors  on  this  canal,  (Laws  1836,  p,  SOI,)  under  whidi  an  award  was  made  in 
favor  of  the  original  contractors,  and  one  half  the  sum  awarded  was  paid  to  tfaft 
defendant.  Held,  that  the  plaintiff  waa  entitled  to  this  money  and  could  recover 
it  in  assumpait  against  the  defendant 

Error  to  the  supreme  court.  The  plaintiff  in  error  brought 
assumpsit  in  the  court  below  to  recover  a  sum  of  money  which 
the  defendant  had  received  from  the  canal  commissioners,  and 
to  which  the  plaintiff  claimed  that  he  was  entitled.  The  circuit 
judge  nonsuited  the  plaintiff,  who  moved  the  court  below  for  a 
new  trial  on  a  bill  of  exceptions.  The  motion  was  denied,  and 
judgment  was  rendered  for  the  defendant.  The  facts  in  the 
case,  together  with  the  reasons  of  the  court  below,  are  stated  ja 
4  Hilly  635.    The  plaintiff  sued  out  a  writ  <^  error. 

J.  A.  Spencer^  for  the  plaintiff  in  error,  relied  upon  the  fol* 
lowing  points : 

1.  That  the  plaintiff  by  becoming  assignee  of  Lewi3  &  Weed, 
and  performing  the  work  which  they  had  contracted  to  do,  be* 
cfune  a  contractor  within  the  intention  of  the  act  of  April  16thy 
1836.    McFarland  v.  Crary,  (6  Wend.  297,)  and  Henrf  W. 
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Bank  qf  Salmoj  (J$  jBEU,.628,).wei»  refenred  ia-  as  containing 

ilogpus'  pzinGipies^a}. 

S&  The  additicMial  pfryment  authorized  by.  the  act  referred  te^^ 
not  a  gpcatuity  but  an  increased  compensation  for  the  work 
in  question,  and  bdonged  to  the  person  hj.  wbem  it  was  per- 
formed. 

3.  By  a  jnst  construction  of  the  contraci  between  the  plaintiff 
and  Lewis  d^  Weed^the  whole  paym^it  to  be  made  by  the  canal 
commissioners  was  to  be  paid  to  the  former.  The  money  in 
dispute  is  a  part  of  the  pajrment  for  the*  work,  and  the  plaintiff 
therefore  is  entitled  to  it  under  his  contractr 

X  A.  Collier  J /bi  the  defendant  in  error,  argued  the  following 
propositions : 

1.  By  the  contract  between  the  plaintiff*  and  Lewis  d&  Weed, 
the  former  was  to  haye*  the  benefit  of  the  timber  and  stone  pre- 
pared by  the  latter,  and  was  bound  to  fiilfil  the  contract  with 
the  canal  commissioners,  and  was  to  have  for  his  compensation 
the  prices  mentioned  in  the  original  contract  with  the  canal 
commissioners  and  no  more;  and  these  prioes  he  has  received 
in  full. 

2.  The  plaintiff  in  error  is  not  within  the  terms  of  the  act  of 
April,  1836.  The  provision  was  for  the  benefit  of  the  contractors 
at  the  original  lettings,  and  does  not  extend  to  sub-c6ntrac(ora 
Nor  is  be  within  the  spirit  of  the  act.  It  was  ^ile  Lewis  ^ 
Weed  hdd  the  contract  that  the  rise  in  labor  and  provisions 
took  place ;  and  they  and  not  the  plaintiff  were  the  parties  whom 
the  legislature  undertook  to  relieve.  When  the  plaintiff,  under- 
took to  do  the  work  he  contracted  in  reference  to  the  thenpresent 
price  of  labor  and  materials,  whick  is  not  shewn  to  have  risen 
before  the  work  was  completed.  The  report  of  the  cand  com* 
missioners  which  contains  a  statement  of  the  &cts  upon  which 
the  legislature  proceeded  in  passing  the  act  bears  date  the^Sllh 
January,  1636, which  is  tfaasamedi^^n  which the< 
agreed  to  do  the  work^ 
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Gardiner,  Plresident.    The  only  question  necessary  for  the 
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decision  of  the  cause  arises  upon  the  construction  of  the  act  of 
1836.  If  we  resort  to  the  letter  of  the  statute,  those  contractors 
only  who  entered  into  the  contracts  and  who  completed  their 
jobs  are  entitled  to  the  extra  compensation.  In  this  case  Lewis 
&,  Weed  entered  into  the  contract  The  plaintiff  completed  it 
Neither  consequently  ftilfiUed  all  the  conditions  of  the  law. 

In  determining  the  rights  of  these  parties,  we  must  therefore 
resort  to  the  equity  of  the  statute ;  and  upon  that  it  seems  to  me 
there  cannot  be  the  slightest  difficulty.  The  object  of  the  law 
was  not  a  gratuity,  but  rather  to  provide  an  equitable  compen- 
sation, for  the  unexpected  advance  in  the  price  of  labor,  forage 
and  ptovisions.  In  a  word,  the  extra  compensation  was  intended 
to  cover  extra  expenses.  It  is  hardly  necessary  to  say,  that "  the 
rise  in  the  prices  and  value  of  forage,  provisions  and  labor," 
could  affect  those  only  who  were  bound  to  fulfil  the  contract, 
not  those  who  were  indenmified  against  it  The  enhanced  ex- 
pense  thus  incurred  (and  which  was  the  sole  ground  of  l^isla- 
tive  interposition)  was  paid  by  those  who  did  the  workf  not 
those  who  signed  the  contract. 

The  learned  judge  who  delivered  the  opinion  of  the  supreme 
court,  sustains  the  nonsuit  by  quoting  the  first  clause  of  the 
statute.  The  other  parts  of  it  he  seems  to  have  overlooked. 
In  the  same  way  he  makes  the  legislature  exercise  the  very 
questionable  power  of  drawing  money  fix)m  the  public  treasury 
fer  the  purpose  of  gratuitous  distribution.  With  all  deference^ 
I  think  the  legislature  has  neither  claimed  nor  exercised  any  such 
authority.  They  have  said  that  the  contractors  who  complete 
their  jobs,  and  who,  from  circumstances  not  in  the  contemplA> 
tion  of  either  of  the  parties  to  the  contract,  have  incurred  extia 
expenses,  shall  be  entitled  to  receive  such  further  sum  beyond 
the  contract  prices,  as  the  canal  board  shall  deem  just  and 

According  to  ihe  act  there  must  be  a  contract.  There  was 
one  in  this  case ;  the  whole  equitable  interest  in  which  we  are 
informed  by  the  supreme  court,  was  transferred  to  the  plaintiff 
The^  must  be  completed.  That  was  done^  and  by  the  plaintiff: 
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and  the  result  is  that  Lewis,  upon  the  production  of  a  contract, 
the  whole  beneficial  interest  in  which  he  had  transferred  to  the 
plaintiff,  and  upon  proof  that  it  had  been  performed,  and  that 
the  plaintiff  in  its  completion  had  expended  six  hundred  dollars 
for  the  benefit  of  the  state  more  than  he  was  to  receive  by  the 
contract,  obtains  an  award  of  that  amount  from  the  canal  board, 
which  the  supreme  court  say  it  is  hot  contrary  to  equity  and 
justice  that  he  should  retain. 

I  do  not  80  construe  the  statute ;  and  I  think  for  the  reasons  as- 
signed that  the  judgment  of  the  supreme  court  should  be  reversed* 

Porter,  Senator.  In  the  spring  of  1836  the  legislature  passed 
a  law  authorizing  extra  allowances  to  the  contractors  on  the 
Chenango  canal.  Under  that  law  a  certain  sum  was  awarded 
to  Lewis  &  Weed,  one  half  of  which  Lewis  had  received ;  and 
this  the  plaintiff  claims  to  recover  in  this  suit.  He  makes  the 
claim  on  the  ground  that  he  is  entitled  to  all  the  advantages 
derived  from  the  contract  of  Lewis  &  Weed  with  the  canal 
commissioners.  He  must  sustain  his  claim  upon  the  contract 
he  made  with  Lewis  &  Weed,  and  his  performance  of  it.  Be- 
yond that  he  cannot  go,  for  the  obvious  reason  that  that  instru- 
ment shows  to  the  court  precisely  what  the  parties  meant  when 
they  entered  into  it.  His  rights  must  be  measured  by  it ;  and  if 
the  money  in  question  is  embraced  in  it,  he  should  recover,  and 
not  otherwise. 

In  order  to  apprehend  more  accurately  the  meaning  of  the 
parties  in  the  terms  they  use  in  firaming  their  agreement,  we 
are  entitled  to  look  at  the  situation  in  which  they  then  stood. 
The  contract  of  Lewis  &  Weed  with  the  canal  commissioners 
was  made  in  November,  1834,  and  firom  that  time  to  January, 
1836,  the  work  on  that  contract  had  been  progressing,  but  to 
what  extent  is  not  stated.  They  then  sub-let  the  job  to  the 
plaintiff;  and  he  agreed  to  finish  it ;  to  take  the  materials  they 
had  on  hand,  pay  them  for  their  tools  and  certain  other  expenses, 
and  for  his  compensation  to  receive  the  sum  then  unpaid  on 
the  contract  of  Lewis  &  Weed  with'  the  commissioners.  The 
language  of  dieir  agreement  is  this,  ^'Munseil  is  to  leoeite  the 
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Pjpty.from  the. c^i^ cpmmi3$ipners  fqr  buildipg  an4  coppljQtjpg, 
sf^d  bri(]^S)  a^qording  to  the  contract  above  meotionedy''  which, 
i^  tl^etcpntiact  of  Lewis  j&  Weed  for  building  the  bridges;  ex* 
cepting  two  specified  sums  which  tliey  had  already,  received. 
This,  languagie  strikes  me  as  very  explicit.  The  amount  to  be 
r^eived  on  the  cpn,traqt  with  th^.. commissioners, must  have 
l^n.  w^ll  understood,;  apd  the  amount  then  received,  was 
known,  and  for  the  balance  of  that  snip,,  the.  plaint^  agreed  to 
pe^rform  the  contract .  of^  Lewis  4p^  Weed.  I.perceive  no  difler- 
eiice  bdtwreen  this  mo4§.of  statj^g  their  agreejnent,,  and^^pres- 
sing  the  amount  to  be  received  in  a  given  sum  of  money. 
SiQ)pQse  their  agreement  had  said,  that  I^unsQll  sl^uld  be  p^dd 
for  building  and  completing  said  bridges. the  sum  of  one  thou-' 
8^04  ^Pl'^!  would  tber?  be  apret^i^ce  (of  any  claim  on  his 
part  beyond  that  9un  ? 

But  it  is  said  that  owing  to  the  rise  in  the  |)rice  of  labqr  and 
proviaionsy  the  contracts  made  on  that  canal,  werie  generally 
esteemed  hard  and  losing  oneSf  and  it  cannot  he  sup|)o^d  that 
the.  plaintiff  with  a  full  knowledge  of  that  fact,  would  take  the 
contract  firom  Lewis  d&  Weed  at  the.  pricey  stipidated  to  be  re- 
ceived by  them.  To  this  the  answer  is^  that,  there  is^  no  proof 
that  he. did  so,  upon  the  construction,  tliat  I  have  given  tp  the 
agreement.  There  is  nothing  in  the  case  to  show  how  much 
had  been  expended  upon  the  conti^t  by  Lewis  ^  Weed,  nor 
what  the  cost  of  the  materials  was  which  tliey  hjG^l.fiirnished, 
apd  which  pasjsed  to  the.  plc^intifil  If  Lewis  ^  Wee4 i^OQsidered 
it  a  h9Ljpi  contract  and  thought  it  an  object  to  sub-let  it,  they 
may  hi^ye  thrown  in,  and  for.  aijght  we  know  did  throw  in, 
soi^Q  p9^t  of  theit  expenditi)res.  ai)d  the  pr^e  of  their  mate- 
rials, to  iqduce  the  plaintiff  to  make  the  bargain, .  It  appears 
that  previoua^to  the.  making  of  this  agreement,,  an  applic^tigo 
bad  been,  made  to  the  legisj^atufe  by  sqme  of  th^  contr^toni 
UfK^Uf  this  :cafial,  for  extfa  al}Qwwqo6(  and  it  is  hs^r^ly^  tq.ho 
supposed  that  these  pfurtie^  w#re.i§noj^t  of.  tliaV  applica^oiv 
The appUcatiop wiiaraC^med  tq  th^.^tiiag.canal  cpinffiggyiyiOT^ 
iVif  thjur  veport  to  the .  ^isemtily  vis  dated  pa  tl^^saipe  .d^y.^wit^i 
4lisrilVNim^    It  is  bat  re^uspnable  tq  siiHKMve  thic^t.  if  th^ 


J 


^)Ulit^e6nt)imp1nf^  niify  btfiter  cdiflpet)(tei!6&  ihto^<^h  iBheA 
h&en  i^t!{mldtea  in  'the  cbnttHct  iHtii  ^L^tv^  &  ^^6dd  bj  ^^ 
Cflndl  totiimi!^iotr^  it  xrotild  have  be^n  ekpretoly'Mkl^. 

%tift'ihe  ptaihtil^  ihsf^tis  that'bylifh  it^metit  ^A  Lelfi^  ^ 
Weed/he  becoihe  stib^tutedln'tfieiir  place  ils  the  eontrbctor  in 
fktit  Vith  the  canal  cc^mmiteioners ;  liha' Entitled  t(>  all  ihe  rights 
and  benefits  vrhich  stibsequetit  legislath^  l)<mht7;gttv«  to  th^ 
Chenango  cwal  cohtractdi^.  If  the  plaintiff  inistead  of  makiag 
ah  inHbpendent  tkgri^ement  as  he  did  'with  'Lewis  9c  Weed,  to 
Ihlifil  their  coiitnict^/had  taken  an  lessigtitheiit  6f  their  edtitraet 
Cdth  the  commls^c^neris,  and  cUimed  the^bburity  uhSer  tbbt  kto* 
SighhuSnt/he  Coiird  ndt  have  iSticCeeded ;  'for'he  wdiflfiTidt'have 
c6nie  within  the  terms  of  the  act.  *  Ndr  if  li^Wls  &  ^eed  had 
Abandoned  fhdr  contract,  and  it  had  been  again  let  to  the  plain« 
tifr  at  tlie  time'that  he  tnade  his  agreement  with  Iiew{b'&  Weed, 
wotili  he  th^n  hav^fe  be^n  Embraced  xnthin  the  act.  ^or  it  was 
only  eeVtaih  df  flie  contractors,  those  who  had  **^feftte*ed  int6 
dontracts  at  either  of  dhe  three  first  lettings,"  Vho  w^re  enfitled 
to  the  beniifi'ts  dtihdt  act. 

Tf'o  adihdtize  the  "plaintiff  to  recoVerlhis  money  from  the  dfy- 
fendant,  1  think  he  should  produce  afi  e^cpress  and  absoliile 
protnise  md  agreement  to  accdunt  to  him  for  all  flie  money  and 
ptdflts  Whidh  he  shotild  "receive  or  derive  tinder  the  contract 
made  "by  lidWi^  &  Weed  with  ihe  canal  conimisarionen.  I  can* 
not  percdVe  any  groimd  for  believing  that  there  vhss  any  aigree- 
ine'nt  of  that  nature. 

1  think  the  cittoft  judge  waij  right  in  lionstiftteg  foe  plairitifl^ 
AjDid  tihstt  the  judgment  of  ifie  supreme  coxttt  ^6\AA  be  iiffirmed. 

LoTT,  Senator,  iftie  question  p^ented  in  diis  case  is,  Whetheir 
tttm^n,  the  pilamtift'  rh  eiYor,  is  Entitled  to  the  ektra  allowance 
ttiade  %o  the  ccmtractbrs  on  'Ale  Chenango  canal  under  the  adt 
dt  Apfft  i%  ISSS.  That  act  phrOfVided  that  « those  contractors 
ixfbo  entered  into  contracts  ibr  any  part  of  the  Ohcinango  canal 
A  efithet  6f  llhe  ^tree  first  Icttings  thereof,  should  be  entitled  (6 
receive,  on  the  completion  of  their  respective  jobs,  such  ftiHbii 
Mm  or  sums  beyond  tlie  contract  prices  as  the  cshhl  h^^ 
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should  deem  just  and  equitable,  in  consequence  of  the  rise  in 
the  prices  and  value  of  forage,  provisions  and  labor,  subsequent 
to  the  time  of  entering  into  such  contracts  respectively :  but  no 
allowance  was  to  be  made  to  any  contractor  exceeding  in  amount 
twenty  per  cent  on  the  contract  price/'    {Laws  of  1836,  p,  201.) 

Munsell  was  not  a  contractor  with  the  canal  commissioners. 
There  was  therefore  no  privity  of  contract  between  him  and 
them.  Their  contract  was  with  Lewis,  the  defendant  in  error, 
and  Stephen  Weed,  and  was  entered  into  on  the  29th  Novem- 
ber, 1834.  On  the  29th  day  of  January,  1836,  Munsell  entered 
into  an  agreement  with  Lewis  and  Weed,  by  virtue  of  which 
he  claims  to  be  entitled  to  the  extra  allowance  made  by  the  act 
of  1836,  above  mentioned.  This  was  an  agreement  on  his  part 
to  fulfil  the  contract  of  the  original  contractors,  and  he  was  in 
consideration  thereof  to  receive  from  the  canal  commissioners 
the  price  stipulated  to  be  paid  in  their  contract,  with  the  excep- 
tion of  two  small  sums  previously  received  by  the  contractors 
which  they  were  to  retain  as  a  compensation  for  some  timber 
specified  in  the  contract  Compensation  was  also  to  be  made 
by  him  for  ''  such  expenditures  as  they  had  made  in  tools  and 
quarrying  stone  on  John  A.  Collier's  land,"  and  he  was  "  to  have 
the  benefit  of  what  was  done."  This  agreement  was  made  prior 
to  the  passage  of  the  act  providing  for  the  extra  compensation 
and  subsequent  to  ^  the  rise  in  the  prices  and  value  of  forage, 
{M^ovj^i(ms  and  labor"  therein  referred  to.  The  plaintiff  in  error 
therefore  when  he  entered  into  his  obligation  to  perform  the 
contract  of  Lewis  &  Weed  and  save  them  harmless,  did  it  with 
reference  to  the  state  of  things  existing  at  that  time ;  and  it  is  not 
to  be  presumed  that  the  compensation  which  he  was  to  receive 
was  inadequate  to  the  obligations  assumed  by  him. 

The  relation  of  Lewis  &  Weed  to  the  canal  commissioners 

was  not  however  changed  by  this  arrangement.    They  still 

remained  responsible  for  the  fulfilment  of  their  contract,  and  for 

auorht  that  appears  were  alone  recognized  during  the  completion 

3  job.    If  their  agreement  with  the  plaintiff  in  error  bad 

to  pay  him  six  hundred  dollars  beyond  the  original  contract 

no  one,  I  apprehend,  would  contend  that  he  was  entitled 
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lo  the  extra  allowance  now  claimed.  The  fact  that  the  com- 
pensation was  to  1)0  the  contract  price  only  does  not  alter  the 
rights  of  the  parties.  They  are  to  he  determined  hy  the  terms 
of  the  agreement  itself;  and  litrhen  it  appears  that  Munsell  was 
to  receive  the  pay  from  the  canal  commissioners  according  to 
their  contract,  I  cannot  see  upon  what  principle  he  can  claim 
from  Lewis  &  Weed  the  allowance  afterwards  made  them  ''  be- 
yond the  contract  prices,"  a  contingency  not  provided  for  by  the 
agreement.  It  is  unnecessary  to  inquire  whether  he  could  have 
secured  to  himself  the  benefit  of  such  allowance.  It  is  sufficient 
that  he  has  not  done  so*  I  have  before  remarked  that  the  re- 
sponsibility of  the  original  contractors  was  not  altered  by  their 
agreement  with  the  plaintiff  in  error.  They  alone  were  known 
and  rec<^nized  by  the  commissioners ;  and  it  is  fair  to  presume 
that  the  l^slature  in  passing  the  act  in  question  had  them  only 
in  contemplation.  The  allowance  was  to  be  made  to  ''  those 
omtractors  who  entered  into  contracts  for  the  construction  of 
any  part  of  the  Chenango  canal,"  &c.  The  object  was  to  in- 
demnify those  contractors  who  had  suffered  loss  ^  in  consequence 
of  the  rise  in  the  prices  and  value  of  forage,  provisions  and  labor," 
subsequent  to  the  time  of  entering  into  their  contracts. 

It  may  be  true  that  Lewis  &  Weed  were  not,  in  the  fair  con- 
struction of  that  act,  honestly  entitled  to  the  extra  allowance 
made  them ;  but  that  does  not  give  the  plaintiff  in  error  any 
legal  or  equitable  claims  on  them.  I  am  therefore  of  opinioQ 
that  the  judgment  below  should  be  affirmed. 

On  the  question  being  put,  ^  Shall  this  judgment  be  reversed  V 
the  members  of  the  court  voted  as  follows : 

For  reversal :  The  President,  and  Senaiors  BEEBai an« 
Beers,  Deto,  Emmons,  Faulkner,  Folsom,  EUrd,  John- 
son, Mitchell,  Sedgwick,  Smith,  Yarney — ^13. 

For  affirmance :  SencUars  Backus,  Bockee,  DennistoHi 
Lott,  Porter — 6. 

Judgment  reversed. 
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MsADaod otheiBi^tf.  Gals. 

Where  a  district  tax  to  boilda  school  house  was  vyted  at -p,  school  district  meetiiif 
ppon  which  the  tnistees  piepared  a  tax  list  and  warrant,  and  sobsequentlj  a  spe* 
eial  meeting;  was  otUed  at  .which  the  tax  was  repealed ;  and  another  meeting  was 
iheld  jtt  a  stiH  later.  pwM,  when  Ae-TOta  U^  nopcal  tbotttk  was  itsoif  wpaaled,  and 
>fhe  wpi^t.w^  tbn.^«fi«W644Pd^lTfred;tat^^  o^ooe ;  rA^Wthai  althei^h  th^ 
last  wHo  lerived  the  t^,  it  was  in  e^ect  a  ta^c  VQtpd  j|t  U|e  lastmeetii^,.  and  thi^t 
a  new  tax  list  shonld  have  been  made  oat  after  that  voter 

1 

{On  ecror  ftomithe  rapfeme  ccmrt  The  action  in  the  comt 
\»l0w  wtt»  tover  fbr.tte  eo&Texsion  off  a. hosse,  brought  by  Gale 
Again  A  the  plitintiffi  in  error.  The  plaintiff  in  that  eourt  bor- 
ing >ieQOverQd|  the .  de&ndanls  brought  ecror  iieie.  The  reasons 
pf  the  jiKig^  <»f  ithe  conrtibelow  for  their  judgment  are  reported 
la  4  HU^  109,  ^where  the  facts  of  the  ease  are  abo  ^ated;  and 
tbey  lupe  ibriefly  recapitulated  in  the  opinion  of  Pobtbb.,  Senator. 

• 

R  fi,  ?S^Men,  fyv  the  idointiffii  in  error,  insisted  upon  the  &!• 
l<>:vraig  propositions,  an4  referred  to  /the  authorities  subjoined. 

1.  The  lepeal  by  the  school  district  of  the  vote  of  die  26th  of 
Ifovember  resictred  the  vote  of  7!th  October  preceding,  wliich 
mlborided  tiie  tioi:  in  question.    (1  Kenf^  ^Conu  4ih  ed.  466.) 

>%  The  lestoraitioii  ^  the  former  vote  lendeeed  valid  ^ss 
fMt9  4he  iwxseedings  which  liad  been  taken  under  it  {Keat^ 
vM  supra ;  Shipman  r,  Hmhest^  A  T.  tL  100 ;  jBtex  v.  Mar^ 
gan^  2  Sir.  1066 ;  Dingley  v.  ilfoor,  Cro,  Eliz.  760 ;  Williams 
V.  JBrngieedgeii  jBwr*  747 ;  The  Btsfu^  ease,  1^  Coke,  7, 
2  Inst.  686;  Van  Vaikenburgh  v.  Torrejf,  7  Cmom,  262  { 
Commonwealth  v.  Ckur chilly  2  Mete.  )18^  Asiff.  ^  Ames  on 
Corp.  15/  ed^.  513 ;  Cokhester  y.  Seaber,  3  Burr.  18B6.(a) 

3.  If  a  cI^QLnge  of  the  inhabitants  of  the  district  would  hay^ 
rendered  the  tax  list  invalid,  the  fact  of  such  change  should  have 
keen  j^roved.    it  could  not  be  j^esiuned. 
II      —— 

(a)  Seealso  CmimtmweaUk t. Mbit,Qtl  Fiek.49Ui)  Tke  S&me y.  €hieJM,  (IC 
ML 4530  Doe  y.  NayUtr,  (2  BUukf.  89.) 
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M.  F.  'Ddcmo^  for  the  deftndmnt  in  enor.  l.'The  tvol&of 
Ate  fith  Deeendber  414  notireviv^thereicAulioQ  cf  die  7tfi  of  tfan 
preceding  Ootober.  Tbe  proceedm  vs  of  a  scbooi  district  i^oiild 
be^^imide^  direct  and  easy  to  be  uaderslood.  S.:Bilt>if  tto  (eth 
meir  ijeetiutian  is^reT^ived,  it  ie only  eqoiimleHtto  aij&esh  voteiof 
a<tw  <m  the  lait  meatioiied  <day,!a&d  ^omequtntly  the  tax  tliat 
afld  wanrant.inade  out  >aiid  signed  ^beibre Iheitax  was  imposed 
are  void* 

dPoR'nsa,  Seaaitor.  Gale  sued  jKead  and  others  in  trover  for 
a^hofse.  Tbe  defendants  weie  trustees  of  a  school  district  in 
GlaiicBon,  atad  as  su<$h  iestied  Hit  wanant  upon  which  the  hoiss 
of»GaIe  was « taken.  "The  legidityof  that  seizure  is  die  point  in 
eontioireisy.  On  the  7th  'October,  1839,  at  anegular  school  dis* 
tferict  meeting,  a  tax  of  $300  was  Toted,  for  the  purpose  of  build- 
ifig^  sdheol  'bouse.  In  pursuance  oflhat  vote  an  assessment 
#H8  made  upon  the  taxable  inhabitants  of  Ifaitt  district,  to  raise 
ihataum,  dated  November  1, 1839.  The  amoont  of  tbe  ^tox 
diluted  'to^becblleoted  from  Gale,  was  f66,19.  A  special  eehool 
distriet  meeting  was  called  by  die  trusttees,  and  was  held  «fn  ihe 
86th  of  Noveidber,  1639,  at  which  meeting  the  former  vote  io 
raise  the  tax  was  repealed.  Pirior  to  this  ttime,  however,  the 
wartairt  to  eolleot  the  tax  had  been  madetrat  and  isigned  by  die 
trustees,  and  dated  Kevenfoer  Slat,  1889.  lAacMier  special 
meeting  was  ei&lled  and  held  on  ^ifaa  Stti  of  December  of  diat 
yeeor ;  and  at  this  last  meetmg,  the  vofee  of  the  meetioEig  held  on 
fhe*36th  of  November,  repealing  the  vote  of  the  <di  of  Octobei^ 
lie  ranee  the  tax,  was  ftself  repealed,  in  pursuaince  of  ihSs  last 
vote)  4he  trustees,  supppsing  that  the  vote  of  Oetober  5th  was 
levived,  and  tiie  assessment  and  warrafot  made  out  tmder  it 
oonflittied  by  the  repeal  of  the  vote  of  November  9Hh,  xeaeared 
the  waifant  on  the  23d  of  Decendber  of  that  year,  and  tm  that 
dlay  jt  was4rst  placed  in  tke  hands  of  the  leoliectQr. 

^OpoH  Aiis  state  of  focts  the  prindpel  question  preseined  is 
Ais :  Were  tfie  proceedings  of  fte  defendants,  the  troslees,  ngk 
jlarwMiouta  new  assessment  and  tax  list  3  Itmnstbeeonoeded 
#iat  after  the  repealing  vote  of  the  26th  November  thwe  wvs  a 
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time  when  there  was  no  existing  tax  in  this  district,  and  no 
legal  assessment  and  tax  list  upon  which  to  collect  this  $300. 
The  vote  laying  the  tax  had  been  repealed ;  and  all  the  acts  and 
doings  consequent  upon  that  vote  had  become  null  and  void 
If  the  plaintilOr  below  had,  prior  to  the  5th  of  December,  sold 
and  conveyed  his  property  situate  in  that  district,  and  had  him- 
self removed  therefrom,  neither  he  nor  his  property  could  have 
been  affected  by  that  vote  and  the  subsequent  proceedings. 

It  is  admitted  that  the  vote  of  the  5th  of  December,  repealing 
that  of  the  25th  of  November,  bad  the  legjd  effect  of  reviving 
the  vote  of  the  7th  of  October  by  which  the  tax  was  levied. 
But  this  admission  will  not  necessarily  carry  with  it  the  validity 
of  the  assessment,  tax  list  and  warrant  that  were  made  out  un- 
der that  vote.    Whether  these  can  stand  and  be  enforced,  de^ 
pends  upon  other  considerations.    The  counsel  for  the  plaintiff 
in  error  seemed  to  rely  upon  this  position  {  that  after  the  vote  ot 
the  6th  of  December,  the  power  to  levy  and  collect  the  tax  was 
wholly  derived  from  the  vote  of  the  7th  of  October ;  and  that  it 
was  to  be  considered  and  treated  as  though  it  had  never  been 
Interrupted  or  invalidated.    This  I  deem  to  be  erroneous,  and 
particularly  as  it  relates  to  the  assessment  and  tax  list    If  the 
authority  to  make  the  assessment  and  levy  the  tax  existed  after 
the  last  repealing  vote,  it  results  as  well  from  that  vote  as  firom 
that  of  October  7th ;  and  it  is  a  power  which  must  be  exercised 
after  the  last  vote.    The  whole  proceedings,  in  my  opinioUi 
must  be  construed  as  they  would  have  been  if  the  original  vote 
to  lay  the  tax  had  passed  on  the  6th  of  December.    In  that  case 
it  could  only  affect  the  persons  and  property  at  that  time  subject 
to  the  authority  of  that  meeting  to  impose  a  tax  upon  them.    In 
this  instance  the  time  was  short  after  the  assessment  and  tax  list 
was  made  out,  until  the  revival  of  the  vote  laying  the  tax ;  but 
suppose  the  delay  had  been  six  months  or  a  year.    No  one,  I 
think,  would  pretend  that  an  assessment  and  tax  list  made  out 
at  such  a  length  of  time  previous,  would  be  deemed  to  have 
been  r^idered  valid  and  legal  by  such  a  vote.    Would  a  school 
district  vote  raising  a  sum  of  money  and  directing  that  it  be 
levied  according  to  a  previous  assessment,  authorize  a  tax  list 
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and  warrant  for  its  collection  ?  Snrely  not.  The  law  plainly 
contemplates  that  the  assessment  shall  be  made  after  the  tax 
shall  have  been  voted  ;  and  it  expressly  directs  that  the  assess- 
ment shall  be  made  and  the  tax  list  made  out,  within  one  month 
after  the  tax  was  voted.  The  statute  does  not  say  that  it  shall 
not  be  made  before  the  vote,  but  certainly  there  could  be  no 
authority  for  it  before  the  vote. 

I  do  not  perceive  any  ground  upon  which  the  proceedings  of 
the  trustees  can  be  sustained ;  though  every  inclination  of  my 
mind  would  lead  me  to  save  them  from  this  dilemma,  did  the 
law  permit.    I  think  the  judgment  should  be  affirmed. 

Sentxtora  Lott  and  Smith  delivered  opinions  for  affirmance, 
concurring  substantially  with  that  delivered  by  Senator  Porter; 
and, 

On  the  question  being  put,  ^<  Shall  this  judgment  be  re- 
versed?" the  members  of  the  court  voted  as  follows: 

For  reversal:  The  Chancellor,  and  Senators  Backus, 
FoLsoM,  Hard  and  Sedgwick — 5. 

For  affirmance :  Senators  Beers,  Bockee,  CThamberlain, 
Dennistoit,  Emmons,  Hand,  Lester,  Lott,  MitchelLi 
Porter,  Scovill  and  Smith — 12. 

Judgment  affirmed. 


SaVDFORD  vs.   ELiLSET. 


Hm  phintiff  beings  the  owner  of  land  which  was  under  xncumbraneei,  enteied  into 
an  agreement  under  seal  exeoated  by  himself  and  by  eeveral  othen,  by  idiioh 
the  whole  property  waa  estimated  at  9^1^000,  and  was  to  be  divided  into  fiMnfy- 
three  shares  of  (5000  each,  the  sabscribers,  except  the  plaintiff,  to  be  eeteraUy 
interested  in  the  shares  set  opposite  to  their  reepeetive  names,  and  he  to  be  at 
liberty  to  subscribe  for  two  shares,  and  each  of  the  subscribers  to  pay  the  amount 
of  their  riiares  respeotiyely  in  certain  instalments  and  to  give  their  notes  and 
bonds  therefor.    The  title  of  the  Umd  was  to  be  conveyed  to  a  tfostee  ftr  the 
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j{/ lib  M6f0ri6era«A0ifU(Jw'60la«acJk«ftart  to  ^eii^^  The  plaintiff 

was  to  p«7  off  the  incmnbraiioeB  oat  of  the  money  to  be  reeeiTed  by  him  ior  the 
property,  aoid  if  Be  ihotdd  fbilto  do  so/the  liens  ^ero  to  be  'tetiafied  out  oTttle 
^prooeeds  dl  tbe  itst  nA&h  end  Ifae  ^uibeeribefe  were  to  ^te  '^eredk  Um^fda  iMr 
mdbBoqp&tiiM  for  lb«rfeif«elJee  mfatwes  ef  iAe  pideeedi  thcu  -appi^pnatBd;  Ite 
inteieet  of  the  rMpMfuw  eabacribera  to  be  retained^ by  4he  tRVtee^aa  a-eeewityto 
the  plaintiffibr  the  MMToZ  notes  and  bondfl^  given  ibr  the  4diarae.  Tbe  defendant 
subscribed  for  one  share,  and  eighteen  only  of  the  remaining  shares-were  sob- 
<  sortM.  ^  >eotteniiait  ig;ai»st the  defotadftht^r  iki  inetatewht  db'his*  siibsteritilkm, 
rte  laifing  foAiled  to  'ghe  his  bead,' A«Z&  lOiil  ^tt  Watt  ndt  n^oeud&iltti  4f 'tils 
.i^^teement  that  te  wbde  tiomty^VArM  shares -shoold  bo^ubseribed^-aad  tfaftt  U» 
defendant  was  liable  notwithstanding  only  a  part  had  been  subscribed. 

If  the  parties  had  contemplated  that  the  execution  of  the  agreement  should  not'  be 
complete  until  the  whole  number  of  sharoi  had  been  subscribed,  any  sobscribor 
nigjlft  make  it  bindbg'onlttUMAf  tbotigh  ^  fheibiies  hiid  fiot  IMM  ttibeeribed 
by  ooueentag  toran  absAlole  dtiiTery.    FerWii^wdtT^  CAswlpeMor. 

In  covenant  on  an  agreement  the  declaration  need  not  set  out  the  whole  agne- 
ment,  but  only  such  parts  as  relate  to  the  breaches  assigned. 

On  enoT  from  the  stipreme  icourt.  The  plaftntiff  in  error 
brought  covenant  in  the  raptreme  oonit  tqxm  certam  tutidieB  ^of 
agreement  in  the  following  words : 

"  Whereas,  Lewis  H.  Sandford,  of  Skaneateles,  in  the  county 
of  Onoi^aga,  and  state  of  New-York,  is  seized  fa  lee,  alid  pos- 
e^ssed  oT,  flie  several  Iract^,  pieces  and  parcels  of  land;  ^^ttaatd 
in.  the  village  of  Oswego,  and  in  ^Ae  town  lof  Ost^go,  4h  tt^ 
county  of  Oswego,  and  state  aforesaid,  iset  forth  and  describee? 
in  the  schedule  hereunto  annexed ;  the  title  to  the  whole  of 
which  land  is  now  vested  in  the  said  Lewis^  except  as  otherwise 
stated  in  the  said  schedule. 

And  whereas,  the  said  Lewis  H.  Sandford  has  proposed  and 
agreed  to  divide  the  'saM  lands  hiito  twenty-three  shares,  of  five 
thousand  dollars  each,  'estimating  the  value  of  the  same  in  the 
aggiegale,  fiee  -end  clear  firom  lall  incumbranoeB^ «!  one  boiidiied 
and  !fifle^  'ttiooMid  dollars;  and ta Mil  the  said  fnt^pircy^t 
(hat  price,  to  sndh  persons  as  AiblR  ^bscribe  ht  said  isbtm^ ' 
reserving  to  himself  the  right  of  subscnbing  two  shares  of  fiie 
property. 

And  whereas,  the  undersigned  liave  sevemUy  each  ftr  bifn- 


iolf^  andj  not  jcii]itl7,-.  agrmi  tOk  hMomni  mtenotad.  in.  ttio 
pofdMuse o£  the  fliid  propeiily^at  tbe sfudpittW^tOilbe^eitQQl  oC 
tJHi  nfiherof-afaftres  ael  oppodte:!^  tbeii  xfispeisiiv^jimMsmB. . 

Now,  widi  a  view,  among  -  other  tfauig%  of:  nsgnlaling  tha 
terms  and  manner  of  payment;  for  the  said  property,  the  man- 
ner in  '^hioh  tha^title  thereof,  isi  to.be.  ti^n^  bteM,  and  dieposed 
0^  uidjof:  defining  :dM  leapeoti^e^  xiglilei  and  dntiee  of  the  said 
Lewis,  and  of  the  subscribers  in  regaird  to  the  and  piopeity :  it 
is  hereby  dedared  to  be  muluaUy:  understood,  st^ulated,  and 
agreed  upon,  by  and  between  <  tfajOxSaid  Lewis  and^  the.  sufasori^ 
bars,  in  manner  following,  m  :-t^ 

FirHi.  The:  tmna  of  payment  for  the  said  property  shall  be 
as  f(dlows :  Ten  per  cent,  to  be  paid  on  the.  first  day  of  Sep* 
tember  next,  with  interest.  FJfieea  per.  cent .  tft  be. paid  on  the 
finrt  day  of  NoTsmber  next,  with  intenst  Twenty  per  cent 
on  the  first  day  of  April  neort,  with  intafssc^  The  three  aboTO 
pojrmenta  to  be  providfid  fi^r  in  the  notes.t^the  respecti7&  snbt 
soribors,  payable  as  abore.  The  balance,  fifty-five  per  cent,  to 
be  secured  by  the  seireml  bonds  .of  the  snbasribers  payable,  to 
the  said  Lewis,  with  interest,  on  the  first  day.  of  April,  in  each 
year,  oa  the  whole  balance  due,  in>  instalment^  as  fidlows,  viz : 
Twenty  per  cent,  on  the  first  day  of  April,  1838.  Twenty  per 
cenf .'  on  the  first  day  of  April,  183^.  Ten  per  cent,  on.the  first 
day  of  April,  1840^  and  five  per  cent  on  the  first  day  of  April, 
184L  Hie  condition  of  the  respective  bonds  iriiall  refer  to  this 
instrument,  and  be  subject  to  the  provisions  herein,  contained ; 
and  the  said  bonds  are  to  be  delivered  to  the*  trustee  hereinafler 
namedj  to  be  held  by  him  as  seeurity  for  the  dischaige  by  the 
said  Lewis  of  the  ineumbranceaon  the  said  prsiniaes,.as  herdn 
stipulated  by  him. 

Sttcottd.  The  title  of  the  said  property  shall  be  conveyed  to 
Edidlrard  Sandford,  of  the  city:x>f  NewtYork,.  to^be  held. in  trusi 
fdrithe  benefit  .of  the  subaciifaeia^.  acoordingi  to  the  Amount  of: 
their  seveml.and  respectii^e  intereala;  therein,  and.aitoe^  .to 
dieii^freeaenla'Gonceniingt  the  .same,  conlained.  in  this,  inatru- 
ment. 

T9drd,'   The  inotea,  payable  aa  above^ ani> thej  firatidays  o£ 
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November  and  April  next,  shall  be  delivered  to  the  said  Lewis 
as  soon  as  the  conveyances  of  the  said  property  (or  two-thirds 
thereof  in  value,)  shall  be  made  to  the  said  Edward  SandfonL 
trustee  as  aforesaid,  in  regular  and  due  form  of  law. 

Fourth.  The  said  property  shall  be  managed,  sold,  and 
conveyed,  at  such  time,  in  such  manner,  and  for  such  prices  as 
a  majority  of  the  subscribers  shall  direct,  each  share  being 
entitled  to  a  vote. 

Fifth,  The  said  Lewis  agrees  that  he  will  act  as  agent  in 
the  management  and  disposition  of  the  said  property,  without 
compensation,  except  for  professional  services,  and  for  necessary 
disbursements.  He  further  agrees  that  out  of  the  moneys  to  be 
received  by  him  for  the  said  property,  he  will  pay  off  and  dis- 
charge all  the  incumbrances  thereon. 

Sixthe  In  case  the  said  Lewis  shall  not  discharge  the  said 
incumbrances,  or  any  part  of  the  same  on  request  of  the  said 
trustee,  as  he  has  above  stipulated,  then  the  said  incumbrances, 
or  such  part  of  the  same  as  is  not  thus  discharged,  shall  be 
paid  out  of  the  first  sales  of  the  said  property  which  shall  be 
made,  and  the  subscribers  shall  be  entitled  to  have  credited  on 
their  sevetal  bonds,  the  rateable  part  and  proportion  of  all 
such  sum  or  sums  of  money  as  the  said  trustees  shall  so  pay 
out  of  the  proceeds  of  said  sales  on  that  account,  which  the  par- 
ties in  interest  would  have  been  entitled  to,  and  ought  and 
would  have  received  of  the  said  trustee,  in  respect  of  their  re- 
spective shares  and  interests  in  the  trust  premises,  if  the  said 
sum  or  sums  so  applied  by  him  the  trustee,  to  the  discharge  of 
the  said  incumbrances,  had  been  paid  by  the  said  Lewis  and  not 
by  the  said  trustee,  which  credit  shall  be  endorsed  by  the  said 
trustee,  on  the  said  several  bonds;  and  when  so  endorsed  shall 
be  deemed  and  held  as  a  discharge  of  so  much  of  the  principal 
of  the  said  bonds,  and  the  several  obligors  shall  only  be  held 
liable  for  the  balance  due  thereon  respectively,  after  the  saU 
endorsement  diall  have  been  made  therecHi  a^  aforesaid. 

Seventh.  The  interest  of  the  respective  siibscriben  shall  be 
held  and  retained  by  the  said  trustee,  as  a  security  for  the  said 
for  the  payment  of  the  said  several  notes  and  bonds^ 
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(mbject  as  to  the  said  bonds  to  the  provisions  of  the  last  pre- 
ceding article,)  and  no  sabscriber  or  his  heirs,  representatives 
or  assigns,  shall  be  entitled  to  any  part  of  the  proceeds  of  any 
sale  or  sales,  whether  money  or  securities,  until  the  amount 
agreed  to  bo  paid  to  the  said  Lewis  for  the  said  property  shall 
be  fully  received  by  him,  or  until  the  incumbrances  on  the 
property  shall  be  first  satisfied  and  disdiarged,  and  the  balance 
of  the  said  purchase  money  paid  to  the  said  Lewis,  according 
to  tiie  above  provisions  in  regard  thereto. 

In  witness  whereof,  the  said  Lewis  and  the  said  subscribers 
have  hereunto  set  their  hands  and  seals  the  first  day  of  July,  in 
the  year  one  thousand  eight  hundred  and  thirty-six." 

The  suit  was  commenced  in  July  term,  1838.  The  declara« 
tion  set  forth  the  recital  and  the  several  provisions  contained  in 
the  articles  to  and  including  the  secatid  general  head,  which 
provides  for  the  conveyance  of  the  property  to  Edward  Sand- 
ford,  as  trustee ;  and  avers  that  the  defendant "  signed  and  sealed 
Ihe  said  articles  of  agreement  and  set  one  share  opposite  to  his 
name  so  subscribed  thereto."  It  also  avers  that  the  plaintiff 
had,  by  several  conveyances,  executed  in  A^igust  and  Septem- 
ber, 1836,  conveyed  the  property  mentioned  in  the  schedule 
lomexed  to  the  articles,  to  Edward  Sandford  according  to  the 
ngreement.  Breach,  that  the  defendant  had  not  executed  or 
delivered  to  the  trustee  his,  the  defendant's  bond  for  fifty- 
five  per  cent,  the  balance  for  his  share  of  the  property,  which 
was  by  the  articles  to  be  secured  in  that,  way,  and  that  he  had 
aot  paid  twenty  per  cent,  parcel  of  the  fifty-five,  which  was 
to  be  seeured  by  such  bond,  which  was  payable  the  1st  day  of 
April,  1838,  nor  the  year's  interest  on  the  whole  fifty-five  per 
cent,  which  became  payable  on  the  same  day.  The  defendant 
pleaded  non  est  fadum,  and  gave  notice  of  special  matter  to 
be  given  in  ^idence. 

On  tlie  trial  which  took  place  at  the  Oswego  circuit  in  June, 
1842;  before  GRiDiiCT,  C.  Judge,  the  plaintifi)  in  order  as  he  said, 
to  prove  the  execution  of  the  articles  of  agreement  by  the  defen- 
dantf  gave  in  evidence  the  exemplification  of  an  enrolled  decree  in 
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thecoiurt  of  chaneeirin  ixi»a  sail  bf  Ihe  preeenlcbfiaidaat 
plaiiiam  afgpwt  tile  plaintiff  and  Ektwaid  StandfonL  The  bU 
vaa  filed  in  FebruarjT)  1839^  asd  ilt  geneial  object  ^wa3  to  eqjoin 
the  furth^  pf oaecutioii  of  tbia  suit  asd  to  xestiaia  pioceedkjgs 
at  law  by  the  present  plaintiff  against  the  coinplainaDl  on  the 
agreement,  and  to  have  the  samo  set  aside  on  the  ground^  among 
oth^s,  that  the^x^onqiilainant's  signature  to.  tbae  attidea  bad  bem 
obtained  by  fraudulent  re^senlatioos  rei^ecti^g.  this  cost  to 
the  present  plaintiff,  and  the  value  ot  the  pnoiperty  in  question 
and. the  incumbrance  upon  it  A  copy  of  die  actidea  of 
agreement  was  annexed,  by  way  of  sdnedole^  uid.  tbetbitt  sloitsd 
that  the  complainant  had  sigsoed:  and  become  ^  a  partp  to  the 
agreement  The  defendants  put  in  several  answers  to  the  bill, 
aad  the  complainant  filed  a  replication.  The  diancdilor  refer- 
red >  the  cause  to  the  vicenchaneellox  of  the  second  circuil^ 
before  whom  it  was  heard,  in  September,  184{^  who  made  an 
oider.dismissring  the  bill  with  coats.  . 

The  plaintiff  also  proved  the  signature  by  the  defendant  ts 
tlte  agreemenl^  It  was  then  in  the  hands  of  Edward  Sandford^ 
as  the  agent  for,  the  plaintiff;  and  the  defendant,  after  signing 
the  liame.  handed,  it  back  to  E.  Sandford.  The  pjiaiii^iff  also 
psoved  the  signatures  to  the  agreement  of  several  other  persosu^ 
with  a  statement  of  the  number  of  shares  which  they  respec- 
tively took  in.  the  premises*  The*  defendant's  signatiue  was 
the  last  in  cnder  of  sigmng,  and  the  whoJe .  number  of  shaMi 
subscribed,  including  the  one  anneesed  to  the  defendant's  namA^ 
was  nimieeni  The  plaintiff  also  proved  that  the  defbndailt 
had  paidthe  fiist  payment  of  ten  per  ceni^ m«Mioned  in  the 
agreem^  and  had  g^ven.his.  notes  for  the  second  and  third 
payments  of  fifteen  and  twenty  peir  cent,  which  notes,  after  eeoie 
indfidgence  extended  to  him,  had  been  paid;,  and  that  he  had 
accepted,  the  declamtionof  tzuat  executed  to  him  by  R  Sand>» 
ford,  and  had  attended  a  meeting  of  the  subscribers  for  ahaies 
heldi.  purmiant  to  notie%  for.  the  purpose,  of  agifeein^ .npon 
aupari<£tioniof  the  premises  mentioned  in.  the  agiceement^  TSie 
jdiliatiff.  cilso  g)ave:  in  evidence  three  letters  written  byjtfae*  defeof 
dant.to  the  plaintiff  in  the  summer  and  autiunu' of  LSST^in 
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eoch  of  which  the  defendant  spoke  of  his  having  become  one 
of  the  association — of  being  interested  in  the  speculation— ^nd 
of  haying  acquired  title  to  the  property.  The  object  of  the 
letter!  was  to  ask  the  plaintiff  to  release  him  from  his  obliga- 
tions, on  the  ground  that  he  was  without  pecuniary  means  to 
fulfil  them.  A  portion  of  the  foregoing  evidence,  and  particu- 
larly the  proceedings  in  chancery  and  the  evidence  of  the  sig- 
natures of  the  other  subscribers  for  shares,  was  objected  to  when 
offered,  but  the  circuit  judge  permitted  the  same  to  be  given 
provisionally,  in  order  to  prove  the  execution  and  delivery  of 
the  agreement. 

The  plaintiff's  counsel  then  offered  the  agreement  in  evi| 
dence  and  proposed  to  read  the  same,  to  which  the  defendant's 
counsel  objected  on  the  groqnd  of  a  variance  between  the 
agreement  and  the  declaration.    The  variance  was  alleged  to 
consist  (1)  in  the  omission  to  set  out  the  remaining  provisions 
of  the  agreement,  and  especially  the  fifth  clause ;  (2)  that  the 
agreement  in  its  legal  effect  contained  a  condition  that  no  sub- 
scriber should  be  liable  to  make  any  payment  until  the  whole 
twenty -three  shares  were  subscribed,  and  that  there  was  no 
averment  in  the  declaration  that  such  shares  had  been  sub- 
scribed for,  or  of  any  waiver  of  that  condition ;  (3)  that  there 
was  no  averment  that  any  one  had  subscribed  the  agreement 
except   the    defendant,  though  the  instrument  offered  in  evi- 
dence  purports  to  be  subscribed  by  several  others,  and  also 
that  the  agreement  so  offered  in  evidence  would  not  support  the 
declaration  or  show  any  right  of  action ;  and  that  independently 
of  the  question  of  variance,  tlie  agreement  could  not  be  received 
in  evidence  as  it  did  not  show  subscriptions  for  more  than 
nineteen  shares,  whereas  it  required  that  to  be  effectual  the 
whole  twenty-three  shares  ought  to  be  subscribed. 

The  circuit  judge  being  of  opinion  that  the  questions  thus 
raised  had  been  determined  by  the  supreme  court  against  the 
plaintiff,  decided  not  to  receive  the  agreement  in  evidencCi 
and  accordingly  excluded  the  same.  The  plaintiff  excepted. 
The  plaintiff's  counsel  then  called  the  judge's  attention  to  thQ 
several  matters  given  in  evidence,  including  the  proceed- 
Voc.  II.*  31 
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ings  and  decree  in  chancery,  which  be  insisted  were  a  ratififea» 
tion  of  the  agreement,  if  a  ratilScation  were  needed,  and  alsoi^ 
operated  by  way  of  estoppel  to  prerent  the  defendant's  denying 
his  liability ;  but  the  judge  persisted  in  his  decision  to  exelucb 
the  evidence,  and  upon  the  motion  of  the  defendant's  counsel 
nonsuited  the  plaintiff,  who  again  excepted. 

At  the  May  term  of  the  supreme  court,  1843,  the  plaintiff 
moved  for  a  new  trial  on  a  bill  of  exceptions,  which  was 
refused,  and  upon  that  occasion  the  following  opinion  was 
given  by, 

I  Nelson,  C.  X  There  can  be  no  doubt  but  that,  if  it  was 
competent  for  the  defendant,  by  his  acts  and  declarations  rest* 
iug  in  parol,  so  to  alter  and  modify  the  agreement  in  question, 
as  to  make  it  a  contract  subsisting  and  valid  between  him  and 
the  plaintiff,  or  between  the  nineteen  subscribers,  including  him- 
self and  the  plaintiff,  the  evidence  tendered  at  the  trial  went  full 
to  this  effect.  For  he  has  not  only  signed  and  delivered  the  in* 
strument  for  the  purposes  therein  declared,  but  has  since,  re* 
peatedly,  recognized  and  acknowledged  its  validity,  with  full 
knowledge  of  the  deficiency  in  the  subscription  of  the  number 
of  shares  into  which  the  property  was  divided. 

We  must,  therefore,  take  the  execution  and  delivery  of  the 
articles  of  agreement,  to  be  absolute  and  unconditional ;  and 
must  assume  that  every  thing  has  been  done  on  the  part  of  the 
defendant  which  it  was  legally  competent  for  him  to  do  by 
parol,  in  order  to  waive  and  dispense  with  any  stipulations  or 
conditions  inconsistent  with  his  separate  individual  liability, 
and  to  have  consented  and  agreed  to  become  absolutely  bound 
to  perform  the  contract,  without  regard  to  any  deficiency  as  to 
the  number  of  shares  subscribed  for.  All  this  is  abundantly 
established. 

But  the  contract  in  this  case,  is  an  agreement  relating  to  the 
sale  of  real  estate,  and  by  the  statute  "every  contract,  &c.,  for 
the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum,  dDC,  be  in 
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\hritiDg^  and  subBClibefd  by  the  party.''  If  then,  the  cotisent  of 
the  defendant  to  becomes  boun^  to  perform  hfe  part  of  the  agree- 
ment^ notwithstanding  the  whole  number  of  shares^  into  which 
the  property  was  divide  wa»  not  taken  up,iinVolves  a  varia-i 
tion  and  alteration  of  the  original  contract,'  so  thkt  the  one 
sought  to  be  entbrced,  refets-  paWly  in  writing,  and*  partly  ia 
porol,  tidthing  is  dearer  than  that  it  cannot'  be  upheld]  Td 
allow  a  noodifio^^n  or  alteration  to  be  madie,  either  expressly 
by  words;  or  implied  from  the  acts  of  the  parties,  "would  be  in 
direct 'dontrav^iition  of  the  provisions  of  the  statnt^,  and  would 
let  in  all  ihh  evil^  intended  to  be  guarded  against  by  its  enact- 
meat.  The  case'  of  Goss  v.  Lord  NvgeiU,  (5  Bdsn.  ^  Adol 
68,)  aptly  illustrates  the  operation  and  effect  of  the  act  upon  a 
contract  relating  to  lands  modified  in  this  way.  There  the 
defendant  was  informed  by  the  plaintiff,  after  the  contract  had 
been  entered  into,  that  there  was  a  defect  of  title  as  to  one  of 
the  lots  included  in  the  contract  of  sale,  and  in  respect  to  which, 
with  the  others,  a  good  title  was  to  have  been  given.  He  con- 
dnded  to  accept  it,  however,  notwithstanding  the  defect,  and 
possession  was  delivered  accordingly.  Afterwards*  he  refused 
to  complete  the  purchase,  and  an  action  was  brought,  the  plain- 
tiff relying  on  the  parol  waiver,  in  proof  of  fulfilment  on  his 
part.  This  was  objected  to,  on  the  ground  that  oral  evidence 
was  inadmissible,  the  action  being  brought  to  charge  the  defen- 
dant upon  a  contract  for  the  sale  of  lands,  and  the  statute  of 
ffauds  requiring  the  whole  agreement  to  be  in  writing.  The 
court;  after  advisement,  held  accordingly,  and  observed  that  the 
object  of  the  statute  was,  to  exclude  all  oral  evidence  as  to 
contracts  for  the  sale  of  lands,  and  that  the  one  sought  to  be 
enforced,  must  be  proved  by  writing  only ;  that  the  written 
contract  was  not  the  one  claimed' to  be  in  force ;  that  it  was  a  new 
contract  which  the  parties  had  entered  into,  and  which  was  to 
be  proved,  partly  by  the  former  written  agreement,  and  partly 
by  the  new  verbal  agreement,  and  not  a  contract,  therefore, 
entirely  in  writing. 

In  Stowell  V.  Robinson^  (3  Bing,  N,  C,  928,)  the  question 
was,  whether  the  day  for  the  completion  of  the  purchase  of  an 
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interest  in  land  inserted  in  a  written  contract,  could  je  waived 
by  a  parol  agreement,  and  another  day  substituted  in  its  place,  to 
as  to  bind  the  parties.  The  court  held  that  it  could  not  They 
say,  "  we  cannot  get  over  the  difficuhy  which  has  been  pressed 
upon  us,  that  to  allow  the  substitution  of  the  new  stipulation, 
as  to  the  time  of  completing  the  contract  by  reason  of  the  sub* 
sequent  parol  agreement  between  the  parties  to  that  effi^t,  in 
lieu  of  a  stipulation  as  to  time,  contained  in  the  written^ agree- 
ment signed  by  the  parties,  is  virtually  and  substantially  to 
allow  an  action  to  be  brought  on  an  agreement  relating  to  the 
sale  of  lands,  partly  in  writing,  and  signed  by  the  parties,  and 
partly  not  in  writing,  but  by  parol  only,  and  amounts  to  a  con- 
travention of  the  statute  of  frauds."  To  the  same  effect  is 
Harvey  v.  Grabham^  (5  Ad.  4*  El.  61,)  Stead  v.  Dawher^  (10 
id.  57,)  and  many  other  cases  that  might  be  cited. 

Now,  if  the  evidence  before  us,  presented  simply  the  case  of 
parol  conditions,  annexed  to  the  delivery  of  the  articles  of 
agreement  at  the  time  of  tlieir  execution  by  the  defendant, 
either  in  express  terms  or  to  be  tacitly  implied  from  what 
appeared  upon  the  face  of  the  contract,  importing  that  other 
persons  were  to  become  parties  before  it  was  to  go  into  comr 
plete  effect,  such  conditions  forming  no  part  of  the  contract 
itself  it  would,  doubtless,  be  entirely  competent  for  the  party  to 
waive  them  by  parol ;  and  his  subsequent  acts  and  declarations 
would  be  admissible  and  pertinent  for  the  purpose. 

But  if,  before  effect  and  operation  can  be  given  to  the  instru- 
ment against  the  party  signing  and  delivering  it,  some  of  the 
stipulations  and  conditions  contained  in  the  body  of  the  agree* 
ment  must  be  waived,  altered  or  modified,  so  that  the  contract 
reduced  to  writing  and  signed  by  the  parties,  is  not  the  one 
sought  to  be  enforced,  but  a  new  agreement,  made  up  partly  of 
the  written  agreement,  and  partly  of  the  new  parol  agroementi 
then  it  is  most  obvious  that  the  intervention  of  the  stvtute^ 
which  requires  that  the  whole  must  be  in  writing,  signed  by 
the  party  charged,  renders  it  null  and  void. 

We  have,  heretofore,  had  the  contract  in  question  before  us, 
and  were  then  called  upon  to  give  a  construction  to  its  terms  and 
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oondiiions,  and  the  tnie  legal  effect  of  the  same ;  and  without 
again  going  over  the  reasons  assigned  for  our  views  of  it,  will 
content  ourselves  with  briefly  stating  the  conclusions  at  which 
we  arrived.(a)    They  were,  1.  That  according  to  its  true  legal 
import  and  effect,  the  plaintiff  agreed  to  sell,  and  the  subscribers 
to  buy  the  whole  of  the«  property  embraced  in  the  articles  of 
agreement,  at  the  price  and  upon  the  terms  therein  specified, 
and  not  a  part  or  parcel  of  it ;  and  that  each  subscriber  took  and 
was  bound  to  hold  his  share,  as  a  part  purchaser  of  the  whole 
of  the  property  in  conjunction  with  the  subscriber  or  subscri- 
bers of  the  residue  of  the  twenty-three  shares,  and  not  separately 
or  independently  of  them;   that  to  a  limited  extent,  and  for 
purposes  distinctly  specified  in  the  body  of  the  agreement,  and 
which  constitute  material  and  important  stipulations  and  condi- 
tions between  the  subscribers,  they  had  agreed  to  become  joint 
purchasers  of  the  whole  interest  and  estate.    2.  That  according 
to  its  true  legal  import  and  effect  the  only  power  belonging  to 
the  owners  over  the  property,  for  all  the  purposes  of  managing, 
selling,  or  otherwise  disposing  of  it,  was  conferred  upon  and 
vested  in  the  twenty-three  shareholders,  each  share  to  have  a 
rote,  and  a  majority  to  govern ;  and  that  without  the  represen- 
tation of  the  several  shareholders,  in  the  mode  and  manner  thus 
prescribed,  tlie  contract  was  a  dead  letter  incapable  of  execution. 
Every  shareholder  took  his  interest  in  the  property  subject  to 
the  exercise  of  this  joint  power  of  disposition  and  control — and 
the  subscription  of  the  whole  number  of  shares  was  therefore 
an  indispensable  condition  of  the  contract  itself,  clearly  written 
s  upon  the  face  of  it.    3.  That  according  to  its  true  legal  import 
and  effect  the  personal  security  of  each  and  every  of  the  twenty- 
three  shareholders  was  pledged  separately,  to  the  extent  of  their 
shares,  for  the  payment  of  the  purchase  money ;  that  this  was 
a  material  and  important  stipulation  in  the  contract,  as  the 
whole  of  the  property  sold  remained  in  the  hands  of  the  trus- 

(c)  Tlie  caM  of  Smidford  v.  Handy  (33  Wend,  960,  25  id,  275,  8,  C)  was  an 
(tion  upon  this  agreement  against  another  subscriber,  and  the  opinions  thcM 


netion  upon  this  agreement  against  another  subscriber, 
fcpocted  show  mofs  rblly  tha  reasons  of  the  supreme  eoort. 
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lee,  collaterally  pledged  as.a  cori^nioD  security  for  the  ultimale 
payment  pf  the  whole  of  this  rooney. 

The  effect  of  fthe  provision,  in  short,  is  this.  Each  subscri- 
ber stands  personally  holden  for  his  share  pf  the  purchase 
PQoney,sep£^rately,  not  jointly,  which  in  the  aggregate  covers 
the  whole  amount,  (^llSjOOO^)  .but  their  several  interests  in  the 
property, itself,  are  jointly  hold^n.  A  subscription  of  the  whole 
number  rPf  sl^ares, .therefore,  is.a  ipaterial  condition  of  the  con* 
tract,  as  it  secures  the  personal  retspgnsibility  of  the  subscribers 
for  the  .wl^ole  arnotmt  of  the  purchase  money.  Any  number 
^ort  of  this,  ^in^inishes  in  that  propoi:tion  the  personal  security, 
and  coifsequentjy, increases  .\\ie  burden  upon  the  land,  and  of 
cqurse  upon  the  isevqral  interests  of  oach  shareholder  in  the 
same. 

The  subscription  of  the  whoje  number  of  shares,  therefor^ 
OS  clearly  implied  on  the  face  of  the  agreement,  constituted  a 
•very  imate^ial  part  of  it,  and  deeply  affected  the  separate  interest 
of  esich  siibscriber. 

We  need  only  add;  that  if  we  were  right  in  this  view  of.jthe 
articles  of  agreeinient,  whon  they  were  fprrnerfy  .before  us,  then 
Iho  defendant  cannot  be  made  liable  for  his  shajf.  of  the  pur- 
jCha;se  money,  without  the  plaintilT  £rst  showing  a  waiver  of 
.Ihat  part  of  the  agree^ient,  providing  for  the  subscription  of 
ijhe  t>venty-three  shares;  and  as  the  agrcen^ent  is  one  relating 
jlo  the  sale  of  lan(^,  upon  the  statute  and  authorities  already 
^ferred  tp,  it  is  ^ot  competent  for  hxfti  to  prove  such  waiver 
jby  pajol.  The  contract  cannot  rest  partly  in  writing  and  i»rtly 
j^  ^irol,  but  must  he  wholly  in  wrliing. 

I  am  of  opinipn,  therefore,  that  .a  newtrial  should  be  .denied* 

Judgment  of  nonsuit  having  bpen  gendered  Jnihe  aupcenit 
^ourt,  the  plaintiff  sued  out  a  Mfrit  of  error. 

ISam^ul  Sicp^ps ^  Geqrg/e  Wood,  fgr  (he  plaintiff  in  ersor. 

1.  By  the  legal  construction  of  the  agreement  it  was  not  essen- 
tial that  t|ie  whple  twenty-three  shares  should  be  subscribed  ja 
.order  to  rqnder  the  defendant  liable  for  the  share  subscribed  4>y 
him.    There  is  no  svch  provision  pt  ierm9  contained  in  ib^ 
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inttrument.  The  langti«'^e  on  the  contrary  is  that  each  sub- 
scriber agrees  severally  to  take  and  pay  for  the  slmres  sub- 
scribed for  by  him.  And  there  is  no  pledge  of  the  interest  of 
0(iG  subscriber  as  a  security  for  the  engagements  of  the  others. 
Each  one  could  maintain  a  sqmrate.  action  against  the  plaintiff 
for  any  breach  of  the  covenant  on  his  part.  Pode  v.  Hill^  (6 
Mees.  4*  Welsh.  836;  SSuppard!s  TofHch.  by  Preston^  16Q,) 
By  the  scope  and  obvious  design  of  the  agreement  it  was 
several  between  the  plaintiff  and  each  of  the  subscribers,  and  it 
should  be  so  construed,  though  there  be  language  which  lite- 
rally understood,  would  lead  to  a  different  conclusion.  {Ernst 
V.  Barile,  I  J.  C.  310 ;  LtidUiW  v.  McCt^a,  1  Wend.  •228.) 
Cotemporaneous  acts  of  the  parties  may  be  resorted  to,  to  settle 
the  construction  of  an  agreement;  and  here  they  conclusively 
show  that  ours  is  the  correct  view  of  this  contract.  {Roe  v. 
Ashbumer,  6  T.  R.168\  Baxter  v.  Browne,  1  Tf.  Bl.  973,; 
Peneio  v.  Judson,  &  Bing.  •606 ;  Doe  v.  BieSyS  id.  178 ;  Han- 
cock v.  Caffyn,  id.  358 ;  Wilkinson  v.  Hally  3  Bing.  N.  C 
608 ;  Geddes  v.  Wallace,  2  Bligh,  270  \  iJhapman  v.  Black, 
2  Bing.  N,  a  187;  Shore  v.  WiUon,  11  Sim.  615,  in  note; 
9  Clark  if  Fin.  666,  S.  C. ;  Attorney  General  v.  Drummofid, 
1  Dru.  ^  Wav.  368 ;  Story  on  Partn.  288,  J 191.) 

2.  If  it  were  implied  that  the  whole  number  of  shades  should 

be  subscribed  4o  render  the  agreement  effectual,  it  was  a  condi* 

tion  to  the  perfect  execution  of  the  deed ;  and  thedefendant  was 

competent  to  waive  that  condition,  .and  the  judge  should  havd 

submilted  the  evidence  to  the  jury  to  find  whether  it  was  not 

the  defendant's  deed  ^notwitlistanding-  that  condition.     The 

absri^ute  delivery  which  was  .pvoved  was  itself  a  waiver  of  the 

condition.    (Elliott  v.  Darns,  2  (Bos.  ^  Pull.  338 ;  Amsten  v. 

Seward,  7  Taunt.  28 ;  Maison  v.  Booths  6  Maule  tj*  Selw. 

223  ;   Jflawkshaw    v.  Parkins,  2  Swaftsi,  542 ;    Ctstter  v. 

WAdiiemore,  10  Mass.  442;   Adams  v.  Bean,  12  id.  137; 

SeaH  V.  Whipple,  6  Greefid.  336 ;  HaskiHS  v.  Lombard,  16 

Maine,  140 ;   The  State  v.  Boisman,  10  Ohio  R.  445 ;  Speaks 

'T.  UnUed  States,  9  Cranch.  28 ;  Fleming  v.  Gilbert,  S  Jshn. 

VaS ;  LoveU  V.  Adams,  3  Wend.  380 ;  BeUs  r.  Perrint,  14 


248  CASES  IN  THE  COURT  OF  ERRORS. 


Suidford  0.  Halaey. 


id.  219 ;  VanderbUt  v.  Eagle  Iron  Works,  26  v/.  C65.)  If 
such  a  condition  as  is  insisted  on  existed  the  ^rnduct  of  the 
defendant  affords  abundant  evidence  that  he  wai^'  ;d  it  A  con- 
dition annexed  to  the  execution  of  a  deed  is  «  very  different 
thing  from  a  condition  precedent  to  the  defendant's  performance 
contained  in  the  deed  itself;  and  if  it  be  true  that  such  a  condi* 
tion  as  that  last  mentioned  cannot  be  waived  by  parol,  where  the 
agreement  is  one  which  the  statute  of  frauds  requires  to  be  in 
writing,  the  principle  has  no  application  to  this  caae.  ,  The  suit 
in  chancery,  and  the  decree  made  in  that  suit,  preclude  the 
defendant  from  now  setting  up  this  objection.  The.bill  assumes 
that  eVery  necessary  formality  to  render  the  agreement  binding 
on  the  defendant  had  taken  place,  and  this  is  an  admission  that 
the  defendant  cannot  retract  If  necessary  the  court  will  bold 
it  to  be  an  admission  that  the  deficient  shares  had  been  sub^ 
scribed  on  a  separate  paper.  All  questions  upon  which  the 
defendant's  liability  depended  might  have  been  litigated  in  the 
chancery  suit  It  therefore  bars  this  defence.  {Le  Guen  ▼ 
OouverneiiTj  IXC.  436;  Gardner  v.  Buckbee,  3  Chwen^ 
120;  Burt  v.  Stemburgh,  4  id.  659;  Torrey  v.  Bank  of 
Orleansj  9  Paige,  669 :  Hopkins  v.  Lee,  6  Wheaton,  109 
Cotpen  (J*  HilPs  Notes,  957.) 

3.  Th^re  was  no  variance.  A  plaintiff  is  not  bound  to  set 
out  the  whole  of  the  agreement  on  which  he  brings  bis  action. 
It  is  sufficient  for  him  to  set  out  so  much  as  constitutes  the 
agreement,  for  the  breach  of  which  he  complains.  {Henry  v. 
Cleland,  14  John.  400 ;  Gordon  v.  Gordon,  1  Starkie^s  Rep. 
235.)  If  the  agreement  contains  matters  in  dischaige  of  the  de- 
fendant's liability,  he  should  crave  oyer  and  plead  such  matters. 
In  an  action  on  a  sealed  instrument  the  consideration  need  not 
be  stated.  The  only  issue  here  was  non  est  factum  ;.  and  if  the 
plaintiff  proved  enough  to  entitle  the  agreement  to  be  read, 
which  he  clearly  did,  he  could  not  be  nonsuited,  whatever  the 
opinion  of  the  court  might  be  as  to  the  effect  of  the  instniraent. 
(Safford  v.  Stevens,  2  Wend.  168.) 

4  If  there  was  a  variance,  inasmuch  as  theie  was  no  pretence 
of  surprise,  it  should  have  been  disregarded.    (2  R.  S.  328,  i  99.) 
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a  p.  Kirkland  «r  ^-  -f-  Butler,  for  the  defeiidanL  1.  It  is 
conceded  that  the  agreement  produced  was  the  deed  of  the  de* 
fendant,  and  the  evidence  which  was  given  to  prove,  as  was  said, 
its  execution  and  delivery,  was  superfluous  and  irrelevant.  The 
condition  insisted  on  was  a  condition  not  to  the  delivery  but  to 
the  binding  effect  of  the  agreement  upon  the  defendant.  It  was 
an  indispensable  condition  and  an  integral  term  of  the  contract 
itself,  that  the  whole  twenty-three  shares  should  be  subscribed 
before  the  association  became  con)piete  and  the  defendant  be- 
came liable  to  pay  any  thing.  {Sanford  v.  Handy,  23  Wend. 
260;  25  id.  475,  8.  C;  Quick  v.  Stuyvesant,  2  Pai:ore,  84; 
Chitty  on  Cant.  19,  20 ;  2  Kent's  Com.  2d  ed.  554.) 

2.  A  plaintilSf  is  bound  to  set  out  the  contract  on  which  he 
sues  according  to  its  legal  effect.  Here,  the  defendant's  cove- 
nant depending  by  the  true  construction  of  the  contract,  upon 
the  condition  that  all  the  shares  should  be  subscribed,  ought  to 
have  been  so  set  out  in  the  declaration ;  or  else  those  parts  of  tho 
agreement  from  which  the  condition  appears  should  have  been 
set  forth.  The  declaration  is  also  defective  in  not  averring  per- 
formance of  the  condition  referred  to.  {Arch.  Civil  PL  2d  Am, 
ed.  84 ;  Yelv.  96 ;  1  Chitty's  PI.  ed.  1840,  120,  304,  306,  308, 
367;  Jones  v.  Barkley,  Doug.  684,  690;  Campbell  v.  Jones^ 
6  T.  R.  570 ;  Cunningham  v.  Morrell^  10  John.  203 ;  Jones 
V.  Gardner,  10  id.  266.)  • 

3.  'There  was  a  variance  in  the  attempt  to  set  out  the  consid- ' 
eration  of  the  defendant's  promise.  Only  a  portion  of  the  con- 
fiideration  is  stated,  whereas  the  whole  should  have  been  set 
forth,  if  the  plaintiff  undertook  to  state  it  at  all.  (1  T.  R.  447 ; 
2  Barn. ^  Aid. 765 1  A  M.  i^  S.  470;  11  East,  633;  3  Stark. 
Ev.  1595 ;  1  Chit.  R.  518 ;  9  East,  188 ;  6  Bam.  ^Cress.  430.) 

4  The  variances  referred  to  are  substantial  and  are  incapable 
of  ami-ndment.  (2  Phil.  Ev.  146, 149;  Ho\oell  v.  Richards, 
11  Eajt,  633 ;  Tempany  v.  Burnand,  4  Camp.  20 ;  Brown  v. 
KniU  3  Bro.  ^  Bing.  395 ;  Ootdon  v.  Gordon,  1  Star/Ms 
Rep.  235;  Saward  v.  Anstey,  2  Bing.  519;  1  Saund.  233, 
note  (a);  Birde  v.  Oibbs,  6  Maule  4*  Sel.  115;  Swallow  ▼. 
Beaummt,  2  Barn.  ^  Aid.  765 ;  Arnold  r.  Revtmli,  1  Bro.  ^ 
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Bing,  443 ;  Bourne  v.  Freeth^  9  Bam.  ^  Cres.  632 ;  F/nreland 
v.  Hornigold^  1  £ro{.  Raym.  716;  9  CbAe,  15 ;  Maryon  v.  Gar* 
1^,  4  Carr.  4*  Pciyne,  295;  1  Ch.  PL  ed.  1840,  320  lo  324; 
Lmgworthy  v.  iSwt/A,  2  W?iirf.  687 ;  12  Pick.  p21 ;  GirA. 
308.) 

6.  It  was  not  competent  for  the  plaintiff  toshow  that  tbecon* 
dition  had  been  waived.  The  declaration  was  not  on  a  modified 
agreement,  but  on  the  written  contract  itself  as  though  it  weoe 
absolute.  Where  a  condition  may  be  waived  or  where  the  per- 
formance of  it  may  be  excused,  the  declaration  must  state  the 
facts  which  constitute  the  excuse  or  the  waiver,  and  the  action 
must  be  brought  on  the  substituted  agreement.  But  where,  afi 
in  this  case,  the  agreement  is  one  which  is  required  to  be  iu 
writing  by  the  provisions  of  the  statute  of  frauds,  it  cannot  rett 
in  part  in  parol.  The  parol  modifications  are  void.  {Cowen:^ 
miPs  Notes,  1463,  1466,  notes  982, 984 ;  LitUer  v.  HMand,  3 
T.  R.  690 ;  Jewdl  v.  Schroeppel^i^Coweti,  664 ;  1  C/nt. PL  320 
to  327 ;  Smith  v.  Wihon,  8  East,  437—443 ;  Piatt  on  Cm. 
691,  695 ;  Oook  v.  Jennings,  7  T.  R,  881 ;  Worsley  v.  Wood^ 
6  id,  710 ;  Newcorrib  v.  Brackett,  16  Mass,  161 — 165 ;  Bowes  v. 
Sotoe,  5  Taunt,  30 ;  Thompson  v.  Brown,  7  id,  656 ;  Glaze- 
brook  V.  Woodrow,  8  T.  M.  366 ;  Heard  v.  Wadham.  1  Eas^^ 
619 ;  Stagg  v.  Munro,  6  Wend,  899 ;  Hotham  v.  The  E.  Inr 
dia  Co,,  VT.  R.  638;  Ferry  v.  Williams,  8  Taunt  62;  fito- 
vens  V.  Cooper,  1  John.  Ch,  R,  425 ;  Ooss  v.  Nvgent,  5  Bsurn. 
^  Adolph.  66 ;  Harvey  v.  Grabham,  6  AdoL  i^*  £7/2i>,  61 ;  % 
Mea.  ^  Wels,  109 ;  Blood  v.  Goodrich,  9  TT^nif.  68 ;  jSj^omB 
nr.  Robinson,  3  fim^.  JV.  (7.  928 ;  £'/6ad  v.  Stqthefison,  10  jIcM. 
4$-  £«»,  57;  2  £fai/»A.  M  P.  1999.) 

The  Chancellor.  The  equity  of  this  case  is  dearly  with 
tthe  plaintiff;  and  if  the  defendant  succeeds  in  defeating  his  n^ 
covery,  it  must  be  upon  some  technical  ground,  merely,  which 
neither  of 'the  parties  thought  «f  while  there  was  a  project  that 
the  agreement  to  purchase  a  dhnre  in  the  Oswego  property 
WOuM  be  a  beneficial  one  to  the  dAfendant.  Both  parties  had 
"proceeded  to  carry  the  agreement  into  effect,  in  \part,  as  a  itaMA 
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iHid  binding  agreement  upon  both.  The  plaintiff  oxocuted  tbo 
.deed  of  trii$t  in  conformity  to  die  agreement,  and  caused  a  deela- 
.ration  of  suchitrust  to  be  delivered  to  the  defendant  in  Septem- 
-ber,  1836;  who  received  the  same  and  faid  the  ten  per  cent. 
:Upon  his  subscription,  and  gave  his  nptes  forthe  paymentswhiofa 
'Were  to  bocomadueon  the  £rst  of  Novemberand  the  first  of  April 
(then  next  ensuing.  Having  by  this  part  performance  of  the  agfee- 
jxient  secured  to  himself  the  full  benefit  of  it  in>case  it  had  proved 
a  profitable  speculation,  and  deprived  the  plaintiff  of  the  power  of 
«o)Iingilhe  land  to  another  while  its  price  remained  undiminished 
in  the  market,  the  loss  by  4he  subsequent  depreciation  of  the 
property  certainly  should  in  eqnity  &1I  upon  the  defendant 

I  confess  thatupon  examining  the  agreement,  I  cannot  discover 
«ny  thing  from  which  it  can  reasonably' be  inferred  that  Ihe 
subscription  of  the  whole  number  of  shares  or  of  twenty*one 
shares  was  intended  to  be  iraade  a  condition  precedent  to  the 
jright  of  the  defendant  to  claim  the  benefit  of  the  contmct,  or  the 
■right  of  tfae  plaintiff  to 'demand  .a  performance  on  the  part  of  the 
defendant.  As  I  understand  the  contract,  the  interests  of  the 
•several  subscribers  were  to  be  separate  and  distinct  throughout^ 
lexcept  so  iar  as  they  were  to  be  governed  by  a  mojority  of 
voices  in  directing  the  management  and  the  time  and  mann^ 
saf  selling  the.  property  by  the  trustee  to  whom  it  was  to  be  con- 
Teyed  for  the  benefit  of  (he  several  owners  according  to  their 
jrespecttve  interests  therein.  The  proposition  as  contained  in 
the  agreement,  is  not  an  offer  to  sell  the  whole  of  his  land 
aor  none  of  it ;  nor  is  it  to  sell  twenty«one  shares  of  it  or 
jDone.  But  it  is  a  proposition  to  sell  it  to  such  persons  as 
may  think  proper  to  enter  into  the  contract  with  him,  in  shares; 
jeaoh  sbarexonsistixig  of  one  twenty-third  part  of  the  property  at 
ihe  rate  of  $6000  a  share ;  estimaliing  the  whole  property  at 
^115,000.  And  the  subscribers,  each  for  ihimsoli|  sevemlly  and 
not  jointly,  agreed  to  become  interested  in  the  purchase  of  the 
IHToperty  at  that  price ;  that  is,  at  the  price  of  $S080  a  ^hare,  to 
fbe  extent  of  ^he  number  of  shaires  set  opposite  to  their  respeo- 
iLve  names.  The  itliree  first  instaUnents  of  the  purchase  money 
SBsneito  be  .ssciued  by  the  notes  of  the  r$9f^ecti9e  si 
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payable  at  the  times  specified  in  the  agreement.  The  residue 
was  to  be  secured  by  the  several  bonds  of  the  subscribers,  which 
bonds  were  to  be  delivered  to  the  trustee,  to  be  held  by  him  a^ 
security  that  the  plaintiff  would  discharge  the  incumbrances 
upon  the  premises  which  he  had  assumed  to  pay.  And  if  he 
did  not  pay  the  incumbrances,  the  trustee  was  to  pay  the  same 
out  of  the  first  sales  which  should  be  made ;  end  the  rateable 
proportion  of  each  subscriber  in  such  proceeds  thus  applied  was 
\  to  be  credited  to  such  subscriber  on  his  bond,  as  a  payment 

thereof  pro  tanto.  The  evident  meaning  of  this  part  of  the 
agreement  was  not  that  the  proceeds  of  the  property  of  one  sub- 
scriber should  be  applied  to  pay  the  bond  of  another ;  but  it  was 
merely  to  secure  the  faithful  application  of  the  purchase  money 
paid  by  each  subscriber  to  the  extinguishment  of  the  incum- 
brances which  the  plaintiff  assumed  the  payment  of;  so  that  it 
should  not  be  diverted  to  any  other  object.  In  the  same  manner 
the  seventh  clause  of  the  agreement  pledges  the  interests  of  the 
rc^pec/ive  subscribers,  as  security  to  the  plaintifi)  for  the  pay- 
ment of  their  several  notes  and  bonds.  The  late  chief  justice  is 
clearly  under  a  mistake  in  supposing  that  the  subscribers  were 
in  any  event  to  stand  as  security  for  each  other.  It  is  evident 
that  he  has  fallen  into  this  error  by  supposing  that  tlie  lien 
of  the  plaintiff  upon  the  share  of  each  subscriber  for  the  purchase 
money  of  his  share  or  shares  of  the  land,  was  fully  provided  for 
in  the  first  part  of  the  seventh  article  of  the  agreement ;  and 
that  the  subsequent  clause  of  that  article  must  have  been  intended 
to  pledge  the  shares  of  all  the  subscribers  in  the  proceeds  of  the 
sale  for  the  payment  of  the  purchase  money  due  from  each. 
Upon  a  careful  examination  of  this  seventh  article,  however,  it 
will  be  seen  that  the  first  clause  was  only  intended  to  secure  a 
lien  upon  the  share  of  each  subscriber  in  the  land  itself  in  the 
hands  of  the  trustee  before  a  sale,  for  the  payment  of  the  pur- 
chase money  due  to  the  plaintiff  from  the  owner  of  t*hat  share; 
and  that  the  subsequent  clause  of  the  same  article,  was  intended 
to  secure  a  similar  lien,  not  on  the  land  itself  in  the  hands  of 
the  trustee,  but  upon  the  interest  of  the  several  subscribers  ia 
^eir  respective  shares  of  the  proceeds  of  sales  which  the  trustee 
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shoald  have  made  from  time  to  time.  The  whole  contract 
shows  that  it  must  have  been  the  intention  of  all  parties  that 
each  subscriber,  and  the  shares  of  the  lands  purchased  by  him, 
were  only  to  be  charged  with  the  purchase  moneys  due  upon 
his  own  shares.  And  it  would  be  contrary  to  the  whole  frame 
and  spirit  of  this  agreement  to  give  any  construction  to  the  last 
clause  of  this  seventh  article  which  was  inconsistent  with  the 
real  intention  of  the  parties  as  it  appears  from  other  parts  of  the 
agreement. 

The  circuit  judge  erred  in  nonsuiting  the  plaintiff  on  the 
ground  of  variance.  In  a  declaration  in  covenant  upon  an 
agreement,  it  is  not  necessary  to  set  out  the  whole  of  it,  but  only 
such  parts  thereof  as  relate  to  the  breaches  assigned.  And 
where  the  part  of  the  agreement  which  is  not  set  out,  is  not  ne- 
cessary to  be  set  out  for  the  purpose  of  assigning  the  breaches 
relied  on,  it  is  no  variance  ;  and  the  plaintiff  cannot  be  nonsuited 
on  that  ground.  {Henry  v.  Cleland,  14  John.  Rep.  400 ;  Hill 
V.  Sanders^  1  Carr.  ^  Payne,  80.)  Here  the  parts  of  the  agree* 
ment  not  stated,  would  not  give  a  different  construction  to  the 
part  of  such  ligreement  which  was  stated,  and  were  therefore 
properly  omitted  in  the  declaration. 

Even  if  the  parties  in  this  case  contemplated  that  the  execu* 
tion  and  delivery  of  the  instrument  should  not  be  complete 
until  the  whole  number  of  shares  was  subscribed,  they  might 
subsequently  consent  to  an  absolute  delivery  upon  the  subscrip- 
tion of  the  nineteen  shares  only,  so  as  to  make  it  a  binding 
agreement  as  to  those  nineteen  shares.  And  there  was  abun- 
dance of  evidence  that  the  delivery  as  to  this  defendant  was 
considered  by  both  parties  to  be  absolute.  He  could  not  there- 
fore consistently  with  legal  principles  succeed  upon  bis  plea  of 
non  est  factum.  Nor  was  there  any  difficulty  in  carrying  the 
agreement  into  effect,  upon  the  sale  of  those  nineteen  shares 
only,  instead  of  twenty-one  or  twenty-three  shares.  If  the  share 
of  each  subscriber  was  only  liable  for  the  purchase  money  of  his 
fhare,  he  would  have  every  benefit  which  was  contemplated 
under  the  agreement.  In  that  case,  as  well  as  in  the  case  of 
<he  subscription  of  twenty-one  shares,  the  whole  legal  title  would 
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be  and  in  fact  was  conveyed  to  the  trustee  named  in  tHe  agreo* 
ment  And  the  defendant  had  as  great,  if  not  a  greater  infla« 
ence  in  the  control  and  directions  to  the  trustee,  as  he  would 
have  had  if  the  whole  twenty-three  shares  had  hcen  subscribed 
by  persons  4)ther  than  the  plaintiff.  And  he  would  be  entitled 
to  his  full  share  of  the  proceeds  of  his  undivided  portion  of  the 
premises  upon  paying  his  share  of  the  purchase  money  at  the 
times  it  became  due  or  upon  applying  it  towards  the  incum« 
bran9es,  which  the  plaintiff  had  assumed  to  pay,  as  provided  for 
in  the  sixth  clause  of  the  agreement.  The  whole  difficulty  of 
the  supreme  court  appears  to  have  arisen  from  the  erroneous 
supposition  of  the  late  chief  justice,  that  the  different  subscribers 
were  .in  some  way  to  be  holden  for  the  payment  of  the  purchase 
moneys  due  from  their  associates.  And  as  I  have  no  doubt  such  a 
eonstrncCion  of  the  agreement  is  one  which  none  of  the  parties 
thereto  ever  contemplated  or  intended,  and  is  contrary  to  its 
whole  spirit,  the  ground  upon  wliich  the  decision  of  thnt  court 
was  based,  is  necessarily  destroyed;  and  the  plain  ti^  upon  the 
evidence  adduced  and  offered  upon  the  trial,  was  entitled  to  a 
verdict,  and  ought  not  to  have  been  nonsuited.  I  have  therefore 
arrived  at  the  conclusion  that  the  judgment  was  erroneous  and 
should  be  reversed. 

LoTT,  Senator.  It  is  important  to  the  proper  determination 
of  this  case  to  recur  to  the  pleadings  and  the  proofs  offered  on 
the  trial,  in  order  to  ascertain  what  the  real  question  presented 
for  our  decision,  is. 

The  declaration  is  in  covenant  on  articles  of  agreement 
alleged  to  have  been  executed  by  the  defendant  in  error  to  the 
plaintiff  in  error^  for  the  purchase  of  one  share  in  certain  land 
at  Oswego,  which  the  plaintiff  in  error  wished  to  sell,  and  for 
the  accomplishment  of  which  object  he  divided  it  into  twenty 
three  shares.  To  this  declaration  the  plea  of  non  est  factum 
only  was  pleaded,  accompanied  however  with  a  notice  of  certain 
matters  of  defence.  But  as  no  question  arises  under  this  notice, 
it  ie  mtneeessary  to  refer  to  its  contents. 

The  only  issoe,  therefore,  for  the  plaintiff  to  sustain  was  the 
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execution  of  such  an  instratnent-  as  was  declared  on.  The 
breach  and  every  other  allegation  were  admitted  by  the  ptea. 
In  support  of  this  issue  the  plaintiff  oflfered  to  read  in  evidence^, 
certain  articles  of  agreement,  aftet  introducing  proof  to  shoir 
their  execution  and  an  absolute  and  unqualified  delivery  by  the 
^defendant.  This  evidence  being  objected  to  was  excluded  by: 
the  circuit  judge  and  a  nonsuit  was  thereupon  ordered. 

The  only  question,  then,  to  be  considered  is  whether  (he; 
articles  of  agreement  were  admissible  as  evidence  under  the. 
issue  above  referred  to.  The  principal  objection  to,  their 
admissibility  was  that  of  a  variance  between  them  and'  the^ 
i^reement  counted  on  in  the  declaration.  The  validity  of  that 
objection  appears  to  me  to  be  the  material  point  in  this  cause. 
Before  proceeding  to  the  examination  of  that  question,  it  may. 

^  be  useful  to  refer  to  the  rules  of  law  applicable  to  it.  A  sub-^ 
Mantial  variance  between  an  instrument  declared  on  and  that, 
offered  in  evidence,  may  be  taken  advantage  of  under  the  plea. 
of  non  est  factum.  The  mere  fact,  however,  that  the  whole 
of  the  instrument  is  not  set  forth  is  not  evidence  of  such  vari- 
ance. It  is  well  settled  that  the  plaintiff  is  not  obliged  to  set 
out  the  whole  contract.    It  is  enough  for  him  to  state  so  much 

.  us  constitutes  the  agreement,  the  breach  of  which  is  relied  on, 
aoid  it  is  not  necessary  to  state  other  parts  not  qualifying  or 
wrying  it.  (1  Chitty  PI.  300,  and  cases  there  cited;  Henry 
V.  Clelajid,  14  John.  Rep.  400.)  A  defendant  may,  however, 
lAow  that  a  covenant  set  out,  as  general  and  absolute,  is  sub- 
ject to  a  qualification  or  exception  ;  but  it  will  not  be  a  variance 
if  a  proviso  in  defeasance  of  a  covenant,  but  which  is  not 
incorporated  with  it  in  a  deed,  be  omitted.  (1  Chitty's  PL  301 ; 
2  Phillip^  Ev.  146,  ancJ  cases  cited.)  It  is  also  settled  that 
in  general  in  an  action  of  covenant  it  is  unnecessary  to  state  any 
intermediate  inducement  or  statement  of  the  consideration  upon 
which  the  defendant's  contract  was  founded.  {VChitty^s  PI.' 
346,  7.)  But  where  an  act  to  be  done  by  the  plaintiff  was  the 
consideration  of  the  defendant's  covenant  and  constituted  a 
condition  precedent,  it  is  necessary  to  show  such  consideration 
m  well  as  performance.  {Id.  351.)  ^ 
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Upon  the  application  of  the  rules  above  laid  down,  the  con* 
elusion  is,  I  think,  inevitable,  that  the  agreement  offered  in 
evidence  was  improperly  excluded,  and  that  the  nonsuit  was 
erroneously  granted. 

It  was  conceded  on  the  argument  by  the  counsel  of  the  de- 
fendant in  error,  that  the  execution  and  delivery  of  the  articles 
of  agreement  sought  to  be  introduced  in  evidence  were  absolute 
and  unconditional.  It  was  contended,  however,  that  his  cove- 
nant was  conditional,  that  his  agreement  was  to  take  one  bhare 
if  the  twenty-three  shares  were  subscribed  and  not  otherwise, 
and  that  the  subscription  of  the  whole  nuttiber  of  shares  was 
^'an  indispensable  condition  and  an  integral  term  of  the  contract 
itself  clearly  appearing  on  its  face."  It  is  not  pretended  that 
there  is  an  express  condition  of  that  nature ;  and  a  careful 
examination  of  the  different  provisions  of  this  agreement  will 
show  that  such  is  not  its  fair  construction.  The  recitals  ex- 
plain the  general  object  contemplatexl  by  the  parties,  and  afford  an 
important  aid  in  ascertaining  the  tme  meaning  of  their  contract. 

A  particular  reference  to  the  language  used  in  them  appears 
therefore  to  be  indispensable.  They  are  in  the  following  terms: 
"Whereas,  Lewis  H.  Sandford,  of  Sk^neateles,  in  the  county  of 
Onondaga  and  state  of  New-York,  is  seized  in  fee  and  posses- 
sed of  the  several  tracts,  pieces  and  parcels  of  land  situate  in 
the  village  of  Oswego  and  in  the  town  of  Oswego,  in  the  county 
of  Oswego  and  state  aforesaid,  set  forth  and  described  in  the 
schedule  hereunto  annexed,  the  title  to  the  whole  of  which  land 
is  now  vested  in  the  said  Lewis,  except  as  otherwise  stated  in  the 
said  schedule.  And  whereas  the  said  Lewis  H.  Sandford  has  pro- 
posed and  agreed  to  divide  the  said  lands  into  twenty-three  shareSi 
of  five  thousand  dollars  each,  estimating  the  value  of  the  same  in 
the  aggr^ate,  free  and  clear  from  all  incumbrances,  at  one  hun- 
dred and  fifteen  thousand  dollars ;  and  to  sell  the  said  property 
at  that  price  to  such  persons  as  shall  subscribe  for  said  shares^ 
reserving  to  himself  the  right  of  subscribing  two  shares  of  the 
said  property.  And  whereas,  the  undersigned  have  severally 
each  for  himself  and  not  jointly,  agreed  to  become  interested 
in  the  purchase  of  the  said  property  at  the  said  price,  to  the 
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extent  of  the  ntifnber  of  shares  eel  o^a^Ue  to  their  respective 
namesn^ 

What  was  the  intention  of  the  .parties  as  expressed  by  this 
language  ?.  Their  object  is  fully  declaied  by  it  The  second 
recital  explains  the  end  Mr.  Sandford  had  in  view:.  He  wished 
^to  effect  a  sale  of  his  land  at  a  large  price.  He  estimated  the 
value  of  the  whole,  free  and  clear  frpm  incumbrances,  at  onQ 
hundred  and  fifteen  thousand  dollais,  and  proposed  to  sell  it  at 
that  valuation,  but  upon  what  terms  as  to  payments  does  not 
appear  in  this  recital.  The  subsequent  port  of  the  contracti 
however,  affords  the  evidence  that  be  was  to  give  a  libetal 
credit  for  the  principal  portion  of  the  purchase  money.  The 
third  recital  places  the  other  parties  in  the  position;  of  pumha- 
sers — Mr.  Sandfbrd's  price  is  made  known  to  them.  They  de- 
sire to  become  interested  in  the  purchase  of  th^  property,  but 
the  price  was  large  and  more  than,  it  is  fair  to  presume^  was 
convenient  to  be  paid  in  cash.  That  difficulty  is  removed  by 
the  offer  of  a  liberal  credit.  Another  obstacle  is  suggested* 
The  operation  was  too  heavy  for  them.  That  embarrassment 
is  obviated  by  a  proposition  on  the  part  of  Mr.  Sandford  <<  to 
divide  the  said  lands  into  twenty-three  shares  of  five  thousand 
dollars  each,"  but  reserviJ9g  to  himself  the  right  of  subscribing 
two  shares  of  the  said  property.  But  now  auQther  impediment 
is  to  be  overcome.  Although  an  opportunity  is  offered  thus 
"  to  become  interested  in  the  purchase  of  tb?  said,  property  at 
the  said  price,"  by  a  subscriptiou  for  one.  or  more  shares,  yet 
the  purcbaseni  may  possibly  be  responsible  for  each  other's  en- 
gagements. It  is  therefore  proposed  that  they  shall  become 
liable  •*  severally,  each  for  himself,  and  not  jointly" — "  to  the 
extent  of  the  number  of  shares  set  opposite  to  their  respeQtive. 
names." 

These  various  propositions  haying,  been  n^ade  and  agreed  tOi 
seven  different  provisions  are  then  '^  declared  to  b^  mutu^l)^ 
understood,  stipulated  and  agreed  upoiji  betweien  the  nsti^  lA^wi^ 
and  the  subscribers" — ''with  a  view  ampng  other  ^Id^  of 
regulating  the  tim^  arid  manner  of  paym^Qt  for  the  said  Jfto^ 
perty,  the  manner  in  which  the  title  thereof  was  to  be  t^i^k^j 
ToL-H-*  33 
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held  and  disposed  of,  and  of  defining  the  respective  rights  and 
duties  of  the  said  Lewis  and  of  the  subscribers  in  regard  to  the 
said  property."  These  provisions  all  show,  in  my  opinion,  that 
the  liability  of  each  subscriber  was  intended  to  be  and  is  entirely 
distinct  from  that  of  his  associates ;  and  there  is  nothing  indica- 
ting a  qualification  of  that  liability.  The  first  provides  for  the* 
terms  of  payment.  The  first,  second  and  third  payments  were 
to  be  made  "  in  the  notes  of  the  respective  subscribers."  The 
balance  was  "  to^be  secured  by  the  several  bonds  of  the  sub- 
scribers payable  to  the  said  Lewis" — the  conditions  of  which 
were  to  refer  to  the  instrument  and  to  be  subject  to  the  provi- 
sions therein  contained.  These  bondy  were  to  be  delivered  to 
the  trustee  in  whom  the  title  was  to  be  vested,  "  to  be  held  by 
him  as  security  for  the  discharge  by  the  said  Lewis  of  the 
incumbrances  on  the  said  premises,"  as  stipulated  by  him.  The 
second  provision  was  in  these  words — "The  title  of  the  said 
property  shall  be  conveyed  to  Edward  Sandford,  of  the  city  of 
New-York,  to  be  held  in  trust  for  the  benefit  of  the  subscribers 
according  to  die  amount  of  their  several  and  respective  inter- 
ests therein,  and  subject  to  the  agreements  concerning  the  same 
contained  in  this  instrument."  The  third  provision  relates 
merely  to  the  time  of  the  delivery  of  the  notes  specified  in  it, 
wfiich  are  not  involved  in  the  present  question.  The  remain- 
ing provisions  I  will  not  notice  at  present.  A  more  particular 
reference  to  them  will  hereafter  become  necessary. 

There  appear  to  be  two  branches  of  this  agreement  having 
no  necessary  connexion  with  each  other.  The  first  relates  to 
the  sale  and  purchase  of  the  property,  the  terms  and  manner  of 
payment  and  the  mode  in  which  the  title  was  to  be  taken.  The 
other  concerns  its  management  and  disposition  after  the  objects 
cositemplated  in  the  first  branch  are  attained,  and  is  embraced 
in  the  fourth,  fifth,  sixth  and  seventh  stipulations  or  provisions. 
The  residue  of  the  articles  is  applicable  to  the  first  branch  and 
18^  with  the  exception  of  the  third  provision  above  referred  to, 
wet  forth  in  the  declaration.  No  question  is  made  in  relation  to 
the  Botes  specified  in  that  provision.  It  was  therefore  unneces- 
Mury  to  set  it  forth. 


ALBANY,  DECEMBER,  1846.  259 

Sandlbrd  «.  Habej. 

Ill     >i..»ii      iiii  I- III       I  II      -  I.I  111 

The  whole  scope  and  design  of  the  agreementi  so  &r  as  above 
pcesented  to  V8|  is  to  provide  for  the  sale  to  and  purchase  by  the 
several  subscribers  of  the  shares  subscribed  for  without  refer- 
SQce  to  the  fact  whether  they  are  all  subscribed  for  or  not  It 
is  true  (he  second  and  third  recitals  speak  of  the  sale  and  pur- 
chase of  the  property  \  but  they  at  the  same  time  make  provision 
{or  the  subscribers  to  become  interested  '^to  the  extend  of  the 
.ihares  set  opposite  to  their  respective  names."  The  mere  fiust 
that  the  plaintiff  originally  contemplated  a  sale  of  all  the  shares 
does  not  affect  the  rights  of  the  other  parties.  Each  subscriberi 
by  hi3  subscription,  acquv^ed  an  interest  in  the  land  and  incur- 
r^  a  liability  co-extensive  with  that  interest,  separate  and  dis- 
tinct from  that  of  every  other  subscriber. 

In  the  view  of  the  case  above  presented,  I  have  considered  p 
the  agreement  without  reference  to  the  fourth  and  subsequent 
provisions  contained  in  it.  They  relate  in  my  opinion,  as  be- 
fore remarked,  to  the  sale  and  disposition  of  the  property  by  the 
trustee  after  the  vesting  of  the  title  in  him  "  in  trust  for  the 
benefit  of  the  subscribers  according  to  the  amount  of  their 
several  and  respective  interests  therein,"  and  have  no  relation 
to  the  contract  of  sale  and  purchase  as  between  the  plaintiff  and 
those  subscribers. 

It  is  insisted,  however,  that  they  qualify  the  previous  part  of 
the  agreem^it,  and  that  ibej  are  wholly  inoperative  without  a 
full  subscirqiMon.  It  then  becomes  necessary  to  examine  them 
more  particularly.  The  fourth  provision  is  much  relied  on  in 
support  of  that  position.  It  provides  that  '^  the  said  property 
riiall  be  managed,  sold  and  conveyed  at  such  time,  in  such 
manner  and  for  such  prices  as  a  majoriiy  of  the  subscribers 
shall  dirpet,  c^h  share  being  entitled  to  a  vote."  By  this,  the 
power  to  manage  and  dispose  of  the  property  is,  I  concede,  ab> 
aolutely  vested  in  the  subscribers.  Tliexe  is,  however,  nothing 
in  the  provision  to  show  that  the  exercise  of  it  was  dependent 
or  conditional  on  a  subscription  for  all  the  shares.  On  the  con- 
txary  it  appears  to^  me  to  be  well  devised  to  obviate  a  difficulty 
which  might  arise  in  case  all  the  shares  were  not  suhsoiibed 
for.    In  such  an  event  the  plaintiff  would  have  letained  not 
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only  an  interest  in  the  portion  remaining  unsubscribedi  but  a 
right  co-extensive  with  that  interest  in  the  management  and 
control  of  the  {»*operty.    An  embarrassment  may  hare  reasona- 
bly been  anticipated  in  the  execution  of  the  scheme  in  conse- 
quence of  the  position  in  which  the  parties  would  be  thus 
placed.    The  plaintiff,  it  was  foreseen  would,  under  certain  cir^ 
dumstances,  retain  the  entire  control.    His  interest  was  different 
from  that  of  the  subsciribers.    He  migfat  (as  Chief  Justice  Nek^i 
well  remarked  in  his  opinion  on  this  contract,)  ^stop  short 
after  the  subscription  of  eleven  shares,  hold  the  subscribers 
personally  liable  for  the  fifty-fire  thousand  dollars  of  the  pur- 
chase money,  without  their  having  the  slightest  control  over 
the  property ;  his  imaginary  unsubscribed  number  would  coor 
stitute  the  majority ;  in  effect  he  would  hold  the  character  of 
both  vendor  and  vendee.    He  would  still  retain  the  right  to 
dispose  of  the  property  for  such  price  and  upon  such  tenns  as 
he  saw  fit ;  might  part  with  it  at  once  for  the  balance  of  th« 
purchase  money  in  despite  of  his  associates."     And  I  agree 
with  him  that  a  construction  which  would  give  tiie  seller  such 
advantages  would  be  '<  a  most  unreasonable  interpretation  of  the 
agreement,  and  should  not  be  yielded  to,  except  upon  very  ex- 
plicit and  positive  provisions  to  that  effect."    {Sandfard  v.  £Km- 
dyy  26  Wend.  475.)    This  fourth  provision  was,  in  my  opinion, 
admirably  calculated  to  prevent  such  a  result.    It  was  manife^ly 
proper  that  the  purchasers  should  have  ^e  control  in  the  dispo^ 
sition  of  the  property ;  and  it  was  also  right  ihht  tha  plaintiff's 
interest  in  the  unsubscribed  shares  should  not  be  entirely  un- 
represented.   A  reservation  was  therefore  made,  giving  him  the 
privilege,  at  his  election,  of  a  holder  of  two  shares  only,  although 
possessed  of  a  greater  interest    This  provision  accomplishes 
that  object.    It,  in  terms,  vests  the  control  in  a  majority  of  the 
subscribers,  giving  each  a  representation  to  the  extent  of  his  in? 
terest;   the  plaintifl^  at  his  election,  reserving  to  fainmdf  die 
rights  of  a  subscriber  for  two  shares.    It  ai^)ears  to  me,  holihever, 
to  afford  no  countenance  to  the  idea  that  '^the  ebaies  must  ne* 
eessarily  be  first  taken  by  the  subscribes  before  they,  c&a  fiilfil 
iito4^itie6  imposed  on  them."    On  the  contrary,  I  think  it  con« 
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tains  intrinsic  eyidenee  that  k  was  clearly  in  contenqdation  oS 
the  parties  that,  there  might  not  be  a  subscajftjon  for  all  the 
shares,  and  it  certainly,  fuUy  and  most  effectually  protects  the 
rights  and  interests  of  the  purchasers; 

The  last  provision  was  also  much  relied  on  to  support  the 
construction  gi^en  to  the  agreement  by  the  supreme  court.  It 
provides  that  "  the  interest  of  the  respective  subscribere  shall  b^ 
heid  and  retained  by  the  said  trustee  as  a  security  for  the  said 
Lewis  for  the  payment  of  the  said  several  notes  and  bends% 
(subject  as  to  the  said  bonds  to  the  provisions  of  the  last  pieces 
ding  article,)  and  no  subscriber,  or  his  heirs^  representatives  o^ 
assigns,  shall  be  entitled  to  any  part  of  the  proceeds  of  any  sale 
or  sales,  whether  money  or  securities,  until  the  amount  agreed 
to  be  paid  to  the  said  Lewis  for  the  said  property  shall  be  fully 
received  by  him,  or  until  the  incumbrances  on  the  property 
shall  be  first  satisfied  and  discharged,  and  the  balance  of  the 
said  purchase  money  paid  to  the  said  Lewis  according  to  the 
above  provisions  in  r^ard  thereto."  It  had  previously  been 
provided  that  the  payment  of  forty-five  per  osnt.  of  the  purchase 
money  should  be  made  ^'  in  the  notes  of  the  respective  subscri' 
bers^  and  that  '^  the  balance,^  fifty-five  per  cent,"  should  '^  be 
secured  by  the  several  bonds  of  the  subscribers,"  to  be  delivered 
to  the  trustee  and  '<  held  by  him  as  security  for  the  discharge 
by  the  said  Lewis  of  the  incumbrances  on  the  said  premises'' 
as  stipulated  by  him. 

Provision  was  also  made  to  secure  die  purchasers  against 
tifiose  incumbrances  by  vesting  the  title  of  the  property  in  a 
trustee  for  their  benefit,  and  authorizing  the  payment  thereof 
(if  not  discharged  by  the  plaintiff)  or  any  portion  remaining  un- 
satisfied out  of  the  proceeds  of  the  first  sales ;  and  it  was  declared 
that  upon  such  payment  the  subscribers  were  entitled  ^'  to  have 
credited  on  their  several  bonds,  the  rateable  part  and  proportion 
of  all  such  sum  or  sums  of  money  as  the  said  trustee  should  pay 
out  of  the  proceeds  of  said  sales  on  that  account,  which  the  parties 
in  interest  would  have  b^n  entitled  to  and  ought  and  would 
have  received  of  the  said  trustee  in  respect  of  their  respective 
shares  and  interests  in  the  trust  premises,  if  the  sai<^  i^*^«^  ^^t 
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Slims  so  applied  by  him,  the  trustee,  to  the  discharge  of  the  said 
incumbranees  had  been  paid  by  the  said  Lewis,  and  not  by  tt  e 
said  trustee,"  which  credit  was  to  be  endorsed  by  the  said  trustee 
on  the  said  several  bonds,  and  when  so  endorsed  was  to  be 
deemed  and  held  as  a  discharge  of  so  much  of  the  principal  of 
Che  said  bonds,  and  the  several  obligors  were  only  to  be  held 
liable  for  the  balance  due  thereon  respectively  after  such  endorse- 
ments should  hare  been  made  thereon. 

The  seventh  provision  above  recited  was  then  added.  Its 
object  was  clearly  to  give  the  plaintiff  a  lien  on  the  shares  of 
the  respective  subscribers  in  the  land  itself  until  a  sale  and  in 
the  proceeds  thereof  after  it  The  share  of  each  subscriber  was, 
however,  in  my  opinion,  only  chai^eable  with  the  payment  of 
his  individual  note  or  bond,  and  I  tfiink  there  is  no  foundation 
for  the  claim  that  this  clause  amounts  to  an  equitable  mortgage 
upon  the  property  for  the  whole  amount  payable  by  all  the 
subscribers,  or  for  the  argument,  that  no  subscriber  was  to  be 
entitled  to  any  portion  of  the  proceeds  of  sale,  until  die  whole 
purchase  money  was  paid  to  the  plaintiff  either  in  motiey  or  in 
part  liquidation  of  the  incumbrances. 

It  must  be  borne  in  mind  that  a  strict  regard  is  had  in  the 
previous  provisions  of  the  agreement  to  the  several  and  distinct 
interests  of  the  respective  subscribers/  An  express  direction  is 
given  that  a  rateable  part  and  proportion  of  the  payments  out 
of  the  first  sales  of  the  property  shall  be  endorsed  on  their 
several  bonds.  Then  the  clause  in  question  commences  with 
the  declaration  that  ^  the  interest  of  the  respective  subscribers 
shall  be  held  and  retained  by  the  said  trustee  as  a  security  for 
the  said  Lewis  for  the  payment  of  the  said  several  notes  and 
bonds.''  It  is  conceded  by  the  supreme  court  that  this  part  of 
the  clause  provides  for  a  separate  lien  and  pledges  the  separate 
interest  of  each  for  the  payment  of  his  share  only ;  but  it  is  in- 
sisted that  **  the  succeeding  part  is  more  general  and  forbids 
navment  of  any  portion  of  the  proceeds  till  the  whole  purchase 
3y  has  been  satisfied."  Such  a  construction  would  lead  to 
palpable  inconsistency.  A  subscriber,  on  the  payment  of 
ote  and  bond  before  the  sale,  would  have  an  interest  in 
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the  land  discharged  from  this  equitable  lien,  but  as  soon  as  it 
was  converted  into  money  by  a  sale  then  this  lien  would  again 
attach.  A  fair  interpretation  of  the  whole  clause  together  will 
not  justify  such  a  conclusion. 

In  giving  a  construction  to  this  provision  the  court  below 
have  apparently  overlooked  (for  they  do  not  notice  it)  a  portion 
of  the  concluding  part  of  it  which  appears  to  me  to  limit  its 
operation  so  as  to  make  the  latter  branch  of  the  clause  in  har- 
mony with  the  previous  part.  It  does  not  absolutely  forbid  the 
pa]rment  of  tlie  proceeds  till  the  whole  purchase  money  has 
been  paid,  but  it  declares  that  no  subscriber  ''shall  be  entitled 
to  any  part  of  the  proceeds  of  any  sale  or  sales,  whether  in 
money  or  securities,  until  the  amount  agreed  to  be  paid  to  the 
said  Lewis  for  the  said  property  shall  be  fully  received  by  him, 
or  until  the  incumbrances  on  the  property  shall  be  first  satisfied 
and  discharged  and  the  balance  of  the  said  purchase  money 
paid  to  the  said  Lewis,  accordifig  to  the  above  provisions  in 
regard  thereto,^'  Thus,  this  article  or  clause  is  connected  in 
its  operation  and  is  to  be  construed  in  connexion  with  previous 
provisions,  which  distinctly  recognize  the  separate  rights  and 
liability  of  each 'subscriber. 

But  even  if  the  latter  branch  of  the  clause  in  question,  stand- 
ing alone  and  disconnected,  would  admit  of  the  construction 
put  upon  it  by  the  supreme  court,  yet  it  is  subversive  of  all 
rules  of  interpretation  to  separate  it  fi'om  its  context  In  look- 
ing at  the  provision  as  one  and  entire,  and  examining  its  gen- 
eral scope  and  object,  it  appears  to  me  evident  that  in  declaring 
that  no  subscriber  "shall  be  entitled  to  receive  any  portion  of 
the  proceeds  of  any  sale  or  sales,"  &c.  "until  the  amount  agreed 
to  be  paid  to  the  said  Lewis  for  the  said  property  shall  be  fully 
received  by  him,"  it  has  reference  to  the  amount  to  be  paid  by 
stich  subscriber.  The  interest  of  the  respective  subscribers  and 
the  payment  of  Hieix  several  notes  and  bonds  had  been  particu- 
larly referred  to  in  the  first  part  of  this  provision,  and  the  par- 
ties, in  speaking  of  the  amount  to  be  paid  had  reference;  in  mjr 
judgment,  to  such  notes  and  bonds  only.  Particular  caution  is 
manifested  in  the  previous  part  of  the  agreement  against  a  joint 
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liability.  The  subscribers  severally,  each  for  himself  and  not 
jointly,  agreed  to  become  interested  in  the  purchase  of  the 
property  to  the  extent  of  the  shares  set  opposite  to  their  respec- 
tive names,  and  had  made  special  provision  for  payment  there* 
for  "  in  their  several  notes  and  bonds."  If  each  subscriber's 
share  could,  under  the  seventh  clause,  be  held  liable  for  the 
whole  purchase  money  agreed  to  be  paid  by  all  of  them,  it  is 
evident  that  ihe  parties  became  interested  and  responsible  &r 
beyond  the  extent  contemplated  by  them. 

Covenants  are  to  be  construed  according  to  their  spirit  and 
intent,  and  when  from  the  subject  matter  it  is  the  clear  intention 
of  the  parties  that  they  should  be  taken  distributively  they  may 
be  so  taken,  although  there  be  no  express  words  of  severalty. 
{See  Ernst  v.  Battle^  1  John,  Ca.  319 ;  QMo>ckenbos8  v.  Lanr 
sing^  6  JohfL  Hep,  49 ;  Ludtow  v.  McCrea^  1  Wend.  228.) 

This  whole  agreement  affords  intrinsic  evidence  of  great  pre- 
caution in  clearly  defining  the  rights  and  liabilities  of  the  re- 
spective parties;  and  from  its  general  scope  and  object  it  is 
evident  that  each  subscriber  intended  to  be  liable  only  for  his 
own  subscription.  That  intent  should  be  carried  into  effect; 
and  if  even  the  language  of  the  seventh  clause  justified  the  con- 
struction put  6n  it  by  the  supreme  court,  yet  it  ought  not  to 
prevail  against  that  intent. 

Upon  the  whole  it  appeats  to  me,  after  full  consideration,  from 
the  whole  scope  and  design  of  the  agreement,  that  the  defendant 
was  bound  by  his  subscription  for  a  share  of  the  property,  and 
became  liable  for  the  pajrment  of  the  same,  although  the  whole 
number  of  shares  was  not  subscribed  for. 

This  view  of  the  case  is  consistent  with  the  acts  and  conduct 
of  the  parties  themselves ;  and  if  it  be  conceded  that  in  the  con- 
struction of  an  agreement  no  attention  ought  to  be  paid  to  the 
acts  of  tlie  parties  or  to  the  intei;pretation  they  may  have  put 
upon  it,  yet  when  those  acts  are  in  harmony  with  a  fair  con« 
struction  of  the  agi'eement  itself,  it  affords  strong  moral  evidence 
cf  its  truth  and  justice.  If  I  am  correct  in  these  conclusions  as  to 
the  true  meaning  of  this  contract,  there  was  no  variance  between 
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ihe  declaration  and  plroof  offered.    It  is  unnecessary  thcrefoM 
to  examine  the  othet  questions  raised  on  the  argument 

TTie  evidence  offered  having  been  itnproperly  excluded,  (he 
juclgkneAt  below  6ught  to  be  reversed  and  a  he^  trial  ordered. 

^ehcUot  Barlow  alto  delivered  aA  opinidkl  m  favor  of  re- 
versing thfe  judgment  of  the  8tipretti6  6oirrt,  concurring  esseh^ 
tialiy  ih  th6  views  t>resehted  ih  th6  feyegoitig  opinions. 

t^ORTfeii,  Senator.  A  very  imj^ortatit  question,  if  not  the  coh- 
trolling  one  in  this  case  Is,  whether  the  legal  construction  of  the 
articles  of  agreement  offered  in  evidence  required  that  thd 
twenty-three  shares  sho'nid  all  be  subscribed  before  the  defen* 
dant's  covenant  b^catn^  obligt^tory.  I  have  examined  the  arti- 
cles with  care,  and  hare  also  weighed  all  ^e  argiiments  offered 
by  the  eminent  counsel  for  the  plaintiff  against  this  construc- 
tion ;  but  I  cannot  resist  the  conviction  that  the  only  sensibid 
construction  of  this  instrument,  taking  it  as  a  Whole,  required 
that  the  twenty-diree  shares  should  be  subscribed  in  good  feidri 
before  the  defendant  would  be  bound  by  bis  covenant. 

nfh'e  l^al  import  of  the  instrument  thtist  depend  upon  thd 
terms  used  by  the  parties  j  and  every  part  of  it  should  be  con- 
sidered in  the  effort  to  asdertain  their  ihedhiiig.  I'heir  intent 
as  thus  expressed,  or  plainly  implied  from  wh^t  is  expressed, 
and  from  the  nature  of  thie  agreement,  if  cotisisbedt  with  thiii 
rules  of  law,  must  be  enforced  by  the  courts.  To  determine  the 
point  in  controversy,  it  is  important  to  undeirstand  the  general 
scope  of  the  articles,  and  also  the  particular  provisions  contain^ 
ed  in  them.    To  these  objects  I  wilt  therefore  address  myself. 

The  plaintiff  owned  certain  real  estate  in  Oswego,  which  was 
valued  by  him  at  i|116,000,  but  which  was  incumbered.  Hiii 
he  proposed  t j  divide  into  twenty-three  shares  of  ^5000  each  \ 
and  to  sell  the  same  to  such  persons  as  should  £(ubdcribe  th^ 
articles;  reiterving  two  shares  for  himself.  The  subscriber^ 
were  to  purchase  severally^  and  not  jointly ^  and  to  the  extent 
of  the  number  of  shares  subscribed  by  each ;  so  that  each  one 
had  a  several  interest,  to  the  extent  of  the  right  secured  by  thii 

ToL.  !!.•  34 


266     CASES  IN  THE  COURT  OF  ERRORS. 


Sandford  «.  Habey. 


articles.  He  had  not  a  separate  interest  in  any  certain  portioi 
of  the  premises ;  for  the  whole  of  the  premises  were  holden,  as 
will  hereafter  appear,  for  the  payment  of  the  whole  purchase 
money ;  though  he  was  personally  holden  to  pay  only  such 
portion  of  the  whole  sum  as  his  share  or  shares  amounted  to. 

The  agreement  plainly  contemplated  a  sale  of  the  whole 
property  to  the  associates  including  the  plaintiff's  two  shares. 
It  provides  for  "  regulating  the  terms  and  manner  of  pajrment 
for  the  property ;"  not  for  such  shares  as  should  he  subscribed 
Also  for  '^  the  manner  in  which  the  title  thereof  should  be  taken, 
held,  and  disposed  of,  and  of  defining  the  respective  rights  and 
duties  of  the  said  Lewis  and  of  tlie  subscribers  in  r^ard  to  said 
property."  Also,  that  '^  the  title  of  said  property  shall  be  con 
veyed  to  a  trustee  to  be  held  for  the  benefit  of  the  subscribers.** 
And  again,  '^  that  the  said  property  shall  be  managed,  sold  and 
conveyed  at  such  time,  and  in  such  manner  as  a  mcgority  of  the 
subscribers  shall  direct."  '^  That  out  of  the  moneys  received 
by  the  plaintiiSf  for  the  said  property  he  will  pay  off  and  dis- 
charge att  the  incumbrances  thereon." 

All  these  provisions  of  the  articles  of  agreement  contemplate 
a  sale  of  the  whole  property ;  and  they  cannot  be  satisfied  unless 
the  whole  is  embraced  in  all  the  future  arrangements  made  in 
respect  to  the  objects  of  the  several  parties.  Again,  it  is  im>- 
Tided  that  the  bonds  to  be  given  by  the  subscribers,  to  secvae 
to  the  plaintiff  fifty-five  per  cent,  of  the  purchase  money, ''  shall 
be  delivered  to  the  trustee,  to  be  held  by  him  as  security.for  the 
discharge  by  the  said  Lewis  oi  the  incumbrances  on  the  said 
premises;"  showing  further  that  the  subscribers  intended  to 
provide  that  the  whole  premises  described  in  the  agreement 
should  be  cleared  of  all  the  incumbrances  by  the  plaintiff  If 
it  was  not  certain  that  the  subscribers  contemplated  the  pur- 
chase of  the  whole,  why  should  they  be  careful  to  provide  (or 
paying  all  the  incumbrances  ?  If  any  portion  less  than  the 
whole  had  entered  into  the  minds  of  the  parties,  some  appro- 
priate rqjulation  would  have  been  inserted  to  meet  such  an 
event  But  there  is  nothing  of  the  kind  in  the  articles  of  agree- 
ment    And  still  further  to  show  that  nothing  less  than  the 
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sale  of  the  whole  property  -was  admissible  within  the  view 
of  the  parties,  the  last  clause  declares,  that  ''no  subscriber, 
or  his  heirs,  representatives,  or  assigns,  shall  be  entitled  to 
any  part  of  the  proceeds  of  any  sale  or  sales,  whether  money  or 
securities,  until  the  amount  agreed  to  be  paid  to  the  said  Lewis 
for*the  said  property,  shall  be  fully  received  by  him,  or  until  the 
incumbrances  on  the  property  shall  be  first  satisfied  and  dis- 
charged, and  the  balance  of  the  said  purchase  money  paid  to 
the  said  Lewis,  according  to  the  above  provisions  in  regard 
thereto."  Here,  therefore,  we  find  it  expressly  stipulated 
that  although  the  subscribers  had  paid  for  their  shares  in  full, 
still  no  part  of  the  avails  of  the  sales  of  the  property  were  to 
be  refunded  to  them,  until  the  whole  ^um  of  $115,000  and  the 
interest  thereon  should  be  received  by  the  plaintifi)  except  such 
portion  as  should  be  applied  to  the  discharge  of  the  incumbran- 
ces. Unless  the  subscription  of  the  whole  number  of  shares 
was  contemplated  and  effected,  and  the  whole  property  thereby 
sold,  the  result  would  be,  that  the  proceeds  of  the  sales  of  the 
shares  actually  subscribed  would  be  made  applicable  to  the 
payment  of  the  whole  sum  of  $116,000 ;  and  the  subscribers 
would  be  entitled  to  receive  no  part  of  those  proceeds,  until 
that  debt  with  its  interest  should  be  fully  paid :  thus  compel- 
ling them  to  pay  for  land  which  they  had  never  agreed  to 
purchase,  and  which  the  plaintiff  had  never  agreed  to  sell  to 
them,  and  to  which  they  would  have  no  title,  except  that 
arising  out  of  an  involuntary  payment  of  its  price.  If,  there- 
fore, it  shall  be  insisted  that  a  subscription  of  any  less  number 
than  twenty-three  shares  or  a  sale  of  the  whole  premises,  was 
within  the  view  and  intention  of  the  parties,  it  seems  to  me 
that  the  conclusion  to  which  I  have  arrived,  repulsive  as  it  is, 
is  inevitable.  No  court,  I  apprehend,  will  give  a  construction 
to  a  contract  that  shall  produce  such  consequences,  unless 
driven  to  do  so  by  its  plain  and  express  terms. 

Other  argtmients,  and  of  great  force,  too,  might  be  urged, 
arising  from  the  unanticipated  and  disproportionate  influence 
which  the  plaintiff  would  otherwise  secure  to  himself  and  the 
^E^t  which  it  might,  and  probably  would  have  upon  the  int»- 
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i^^  of  the  subscribers,  if  the  plaintiff  was  to  be  deemed  the 
^bscriber  of  the  remaimng  shares.  But  1  forbear  from  dwell- 
ing upon  them,  as  I  deem  the  view  above  expressed  conclusive 
upon  this  question.  I  have  therefose  come  to  the  conclusion, 
th&t  any  admissible  interpretation  of  the  cohtiract  requires  tjiai 
the  whole  property  should  be  deemed  to  have  been  sold  by  the 
plaintiff,  of  in  other  words  that  the  twienty-three  shares  should 
have  been  subscribed,  before  any  subscriber  woiifd  be  bound 
by  the  covenants  contiedned  in  the  agreement. 

But  the  counsel  for  the  plaintiff  insists  that  the  proof  given 
i^uired  the  circuit  jiidge  to  submit  the  question,  whether  or 
not  this  was  the  deed  of  the  defendant,  to  the  jury ;  and  that 
the  evidence  was  sufficient  to  justify  the  jury  in  finding  that 
the  instrument  offered  was  his  deed.  That  could  not  be  a  ma- 
terial question,  unless  it  was  assumed  that  the  instrument 
offered  in  evidence  was  the  one  specified  in  the  declaration. 
From  the  view  I  have  taken  of  the  construction  of  the  agreement, 
the  condition  that  the  twenty-three  shares  should  be  subscribed, 
although  implied,  forms  as  essential  a  part  of  it  as  any  express 
condition  in  it  It  entered  as  much  into  the  contemplation  of 
both  parties,  and  was  as  inseparable  from  a  just  understanding 
of  the  contract,  as  if  it  had  been  fully  expressed.  And  the 
plaintifi^  in  declaring  upon  the  instrument,  was  t>ound  to  set  it 
out  in  substance,  and  aver  a  performance,  l^he  rule  that  an 
instrument  should  be  set  out  according  to  its  substance  and 
effect,  i^  not  disputed.  When  that  offered  in  evidence  does  not 
appear  to  be,  in  substance  and  effect,  the  one  declared  bii,  it 
must  of  coufste  be  rejected,  unless  the  defendant  by  pleading 
non  est  factum  simply,  has  deprived  himself  of  the  objection. 
The  question  then  arises,  is  the  variance  available  under  ibis 
plea  ? 

The  plaintiff  is  always  deemed  to  have  set  out  the  substance 
of  the  contract  truly ;  and  if  the  court,  iipon  an  examination 
of  the  agreement  offered  in  evidence,  shall  decide  that  there  is  a 
substantial  portion  of  it  which  he  has  omitted  to  notice,  can  it' 
be  said  with  any  propriety,  that  he  has  proved  the  deed  upon 
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which  he  has  declar^  ?  Is  it  not  strictly  Ipgic^  to  siiy  tl^at  ^e 
deed  (^eclared  on  is  npt  the  defendant's  dee^  ?  If  authori^  is 
wanted  for  so  plain  a  propositioUj  I  refer  to  2  PJiilL  Ev^  146 
where  he  SBLys :  ^  The  plea  of  t^on  estfctcium  also  piUjs  in  issue 
ttiis  pointy  whether  the  defendant  has  ^ecut^  a  deed^  of  which 
the  legal  effect  and  si^bstance  are  correctly  stated  in  t^e  declara- 
tion. The  defendant,  therefore,  upder  this  plea,  may  take 
advantage  of  any  variance  between  the  legal  effect  of  the  deed 
produced,  and  that  specified  on  the  record.  Thus,  under  a  plea 
of  wm  est.  factum^  the  defendant  may  show  that  a  covenant  set 
out  as  general  and  absplute,  is  subject  to  a  qualification  or  ex« 
ceptipn."  There  was,  therefore,  a  variance  between  the  proof 
and  the  record,  and  the  judge  was  right  ia  rejepting  the  proof 
and  nonsuiting  the  plainti^. 

But,  agaip,  it  is  insisted  that  the  defendant  by  his  acts  in 
pais,  has  waived  the  performance  of  this  condition ;  and  that 
the  agreement  is  now  to  be  read,  as  though  no  such  condition 
had  been  contained  in  it.  The  plaintiff  has  declared  upon  the 
agreement,  setting  oi^t  certain  parts  of  it,  by  which  it  appears 
that  the  property  was  to  be  divide  into  twenty-three  shares ; 
and  has  averred  that  the  defendant  subscribed  for  one  sb^re,  with* 
out  sayii^g  thajt  the  remaiAder  of  the  shares  was  subscribed,  but 
leaving  that  as  a  matter  of  inference.  At  the  trial  he  ofi^rs  the 
agreement  in  evidence,  and  also  offers  tp  prove  by  parol  and 
other  evidence,  acts  of  the  defendant  by  which,  as  he  contends, 
the  defendant  had  waived  the  condition  that  required  the  sqb- 
fpriptipn  of  twenty-three  shares.  Suppose,  for  the  present,  that 
such  evidence  was  competent  under  another  state  of  pleadings ; 
was  it  adniiissible  under  this  declaration  ?  It  was  an  attempt  to 
recover  in  covenant,  upon  an  agreement  substituted  for  the 
opginal  contract.  It  was  not  the  agreement  executed  by  the  de- 
fendant under  his  seal,  but  a  very  different  one ;  and  one  to  which 
ifx^  defendant  ipigbt  have  opppsed  a  different  defence,  had  he 
beei^  apprised  by  the  declaration  of  the  one  he  was  required  to 
answer.  Without  dwelling  upon  thp  point,  I  will  refer  to  some  au« 
thonties.thcit  wpuld  seem  tp.settle  the  questipq.  Piatt  in  his  trea- 
tiiie  on  c^^vepj^jQts,  (p.  691,)  thus  states  the  rule :  "  \Fhen  A.  cove- 
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nanted  to  convey  certain  lands  to  B.,  and  in  consideration  tlieie* 
of  B.  covenanted,  upon  the  execution  of  the  conveyance,  to  pay 
£1,000 ;  and  B.  afterwards  aiccepted  of  a  rent  charge  in  lieu  of 
parts  of  the  land,  it  was  held  that,  as  the  conveyance  was  a 
condition  precedent,  and  had  not  been  ^executed,  A.  could  not 
recover  the  money.  The  parol  agreement  so  substituted  might 
be  sufficient  whereon  to  found  an  action  of  assumpsit,  but  it 
could  not  be  the  foundation  of  an  action  upon  a  covenant  under 
seal,  whereby  the  parties  bound  themselves  to  perform  a  differ- 
ent contract."  In  Phillips  v.  Rose,  (8  John.  392,)  the  action 
was  covenant  on  articles  of  agreement,  to  build  a  mill  at  a  cer- 
tain place  and  within  a  certain  time.  The  declaration  was  upon 
that  agreement.  The  court  held  that  evidence  that  the  con- 
tract was  altered  by  parol,  was  not  admissible.  These  and 
many  other  cases  that  might  be  cited,  show  that  if  the 
plaintiff  would  seek  to  enforce  his  remedy  for  a  violation  of 
the  agreement,  he  should  have  sought  it  under  the  substituted 
agreement. 

But  there  is  still  another  objection  to  the  parol  evidence 
offered  to  show  a  waiver ;  that  arising  out  of  the  statute  of 
frauds.  This,  however,  is  so  conclugively  argued  by  Oh.  Jus- 
tice  Nelson,  in  his  opinion  in  this  case,  that  I  shall  content 
myself  with  expressing  my  assent  to  his  conclusions. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

BocKEE,  Senator.  This  case  involves  the  construction  ot 
the  agreement  entered  into  between  the  plaintiff  and  the  several 
shareholders,  bearing  date  1st  July,  1836.  The  positions  taken 
by  Chief  Justice  Nelson  in  the  case  of  Sandford  v.  Handy^ 
(25  Wend.  476,)  and  the  views  which  he  has  given  in  support 
of  those  positions,  appear  to  me  to  be  conclusive  and  unanswer- 
able. It  is  true  that  the  subscribers  are  severally  bound  only 
to  the  extent  of  their  individual  shares  of  $5000  each.  But  it 
is  also  clear  that  the  contract  was  for  the  sale  of  the  whole 
property,  not  of  a  part ;  and  by  the  seventh  article  in  the  agree- 
ment the  interest  of  the  respective  shareholders  in  the  property 
18  jointly  liable  as  well  for  the  incumbrances  as  for  the  pejrment 
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of  the  whole  purchase  money  to  the  plaintiff.  The  property 
and  estate  being  so  bound,  the  filling  up  of  that  subscription 
would  go  to  diminish  the  extent  of  that  liability,  and  if  the 
shares  were  fiilly  paid  in  would  extinguish  it  altogether.  The 
paying  subscribers  can  receive  no  share  of  the  proceeds  of  the 
sales  until  the  whole  number  of  twenty-three  shares  which  are 
contemplated  by  the  agreement  are  subscribed  and  paid,  or  un- 
less sales  should  be  made  at  a  sufficient  advance  in  price  to 
extinguish  the  lien  of  the  plaintiff  In  my  view  it  is  impossible 
to  carry  this  contract  into  effect  with  the  subscription  of  less 
than  the  whole  number  of  shares  without  essentially  affecting 
the  rights  and  interest  of  the  parties.  I  conclude  that  it  was  an 
imperfect  and  inchoate  contract,  that  the  covenant  was  condi- 
tional, and  that  the  defendant  in  error  was  not  bound  by  it 
wile^  the  whole  of  the  twenty-three  shares  were  subscribed. 

Another  material  question  is  whether  it  was  competent  for 
the  plaintiff  on  the  trial  to  prove  by  parol  that  the  defendant 
had  waived  the  condition  which  appears  to  be  necessarily  im* 
plied  in  the  covenant  that  all  the  shares  should  be  taken.  The 
supreme  court  have  placed  their  decision  of  this  question  upon 
this  ground ;  that  the  same  policy  and  provision  of  the  statute 
v^hich  makes  void  every  *con tract  for  the  sale  of  lands  or  any 
Interest  therein  unless  the  same  be  in  writing  and  subscribed 
by  the  party  to  be  charged,  applies  equally  to  any  alteration  of 
the  original  contract.  If  then  the  plaintiff  could  not  recover  on 
the  original  contract  or  articles  of  agreement  without  shewing 
the  subscriptions  to  have  been  made  for  the  twenty-three  shares, 
he  cannot  be  permitted  to  shew  that  the  defendant  had  verbally 
agreed  to  dispense  with  that  condition.  The  mischiefs  against 
which  the  statute  was  intended  to  guard  would  be  open  and 
rife  if  the  written  contract  required  by  the  statute  could  be  al* 
tered  or  modified  by  a  new  unwritten  agreement  The  judg* 
ment  should  be  affirmed. 

On  the  question  being  put,  <<  Shall  this  judgment  be  reversed  V^ 
the  members  of  the  court  voted  as  follows : 
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For  reversal:  The  Presidi^nT;  The  Chancellor,  and 
Senators  Bajqkvs^  Barlowi  Beers,  Bxtrnbam,  Chamber* 
t AiN,  Clark,  Jones,  Lott,  Mitchell,  Scovill,  Sebgwick, 
Smith  aod  Wright — 16,  , 

jFVr  affirmance :  Senaiore  Beekman,  Bockee,  Db^niston 
DsYO^  Emmonb,  F0LSOM9  HIanp,  Harb,  Johnson,  LesteBi 
Porter,  Sherman^  Talcott  and  Yarn^iy — 14. 

Judgment  rereised. 


Warner  vs.  The  People,  eaf  rel.  Cotmsr* 

Whei?  the  oongtitution  pToyidee  for  the  apppintmeot  to  an  offipe  10  a  partieolar 
maimer,  the  legislatme  has  no  power  to  create  a  new  offiee  for  the  peribmiaiiM 
of  the  same,  or  the  principal  part  of  the  Bame  datieei  and  to  direot  the  appoml- 
ment  to  be  made  in  another  manner. 

Bot  the  legialatitte  ma  j  rqgolate  and  add  to  or  diminiah  the  datica  or  the  foea  of  a 
conatitutiona]  ofllce.    Per  Wilwortb,  chancellor. 

The  act  authorizing  the  appointment  of  a  clerk  of  the  cottrt  of  common  pUtu  of  tha 
city  and  county  of  New- York  by  the  first  and  associate  judges  of  that  ooiQi| 
(Stat,  1843,  jp.  63,)  is  nnoanstitutional  and  wid ;  for  the  reasm  that  the  datM 
Qf  that  office  appertain  to  the  office  of  clerk  of  the  city  and  county  of  Nem»York^ 
whose  appointment  in  another  mode  is  proTided  for  by  the  constitution. 

If  the  appointment  was  one  which  the  constitution  had  directed  to  be  made  by  the 
court  of  common  pleaa,  the  act  would  be  void  for  directing  it  to  be  n»de  by  the 
tet  and  assooiate  judges  only,  to  the  excluaion  of  the  mayor,  reoordor  and  aldvr* 

meOf  who  vt  alpo  mqmbersV  tl^t  cqvrt. 

On  error  from  the  supreme  court.  The  attorney  general  on 
die  relation  of  JamesConner,  in  January  term,  1844^  filed  an  infor- 
Qiation  in  the  court  helow  in  the  nature  of  a  quo  warrafito  against 
Andrew  Wa^er,  for  an  alleged  intrusion  by  the  latter  into  the 
office  of  clerk  of  the  cottrt  iff,  common  pleas  of  the  city  and  conn* 
ty  of  New-Yprk.  The  mformation  sets  forth  t^at  the  defendant, 
without  legal  warrant,  grant  or  right,  has  for  more  than  thirty 
days  last  past  held,  used,  and  executed  the  alleged  office  and 
peiformed  thp  duties  of  cl^r]^  of  the  court  of  common  p^eas  for 
the  city  and  county^  and  of  clerk  of  the  coynty  cotirt  of  die 
said  city  and  county ;  and  that  he  claims  to  be  the  clerk  of  the 
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said  court  of  common  pleas,  and  to  have  the  custody  of  the  papers, 
and  to  perform  the  duties  of  that  court,  and  to  receive  the  com- 
pensation and  emoluments  allowed  by  law  to  the  clerks  of  courts, 
and  to  the  county  clerk  for  such  services,  and  to  have  and  en* 
joy  the  liberties,  privileges,  franchises  and  emoluments  apper- 
taining to  the  office  of  clerk  of  tlie  common  pleas  and  clerk  of 
the  county  courts  of  the  city  and  county  of  New- York,  which 
said  office,  liberties,  &c.  the  defendant,  during  the  term  afore* 
said  has  (as  the  information  alleges)  usurped,  intruded  into  and 
unlawfully  held,  in  contempt  of  the  people,  &c.  The  informa- 
tion proceeds  to  aver  that  the  relator,  during  the  time  aforesaid, 
was,  and  still  is,  and  continually  until  the  first  day  of  January, 
1847,  will  be  rightfully  entitled  to  hold,  use,  and  execute  the 
office  of  clerk  of  the  city  and  county  of  NeuhYork,  and  all  the 
liberties,  privileges,  6cc,  to  the  said  office  appertaining,  and  to 
have  the  custody  of  all  books,  records  and  papers  relating  to 
the  said  court  of  coi^imon  pleas  and  of  the  seal  thereof,  and  to 
perform  all  the  duties  of  clerk  of  the  said  court  of  common 
pleas ;  and  to  be  and  act  as  the  clerk  of  the  county  court  for  the 
said  city  and  county,  and  to  receive  the  compensation  allowed 
to  clerks  of  courts  and  the  county  clerk  for  such  services. 

The  defendant  pleaded  in  bar  setting  out  the  act  relating  to 
the  court  of  common  pleas  of  the  city  and  county  of  New- York, 
passed  April  10th,  I8i3,  {Stat,  1843,  p.  63,)  which  provides  for 
the  appointment  of  a  clerk  of  the  court  of  common  pleas  by  the 
first  and  associate  judges  of  that  court,  who,  it  is  enacted,  shall 
for  that  purpose  be  deemed  the  court ;  and  averred  that  pursuant 
to  the  act  he,  the  defendant,  was  appointed  on  the  first  day  of 
May,  1843,  by  the  then  first  and  associate  judges,  to  be  the  clerk 
of  the  said  court  of  common  pleas  for  the  city  and  county  of 
New- York,  and  that  he  had  taken  the  oath  and  given  the  bond 
prescribed  by  law ;  traversing  the  title  of  the  relator  to  the 
office  of  clerk  of  the  city  and  county  of  New- York  and  of  the 
court  of  common  pleas,  &c.  The  attorney  general  demurred  to 
the  plea.  Joinder.  The  supreme  court,  after  argument,  gave 
judgment  for  the  people,  and  adjudged  that  the  defendant  be 
ousted  from  the  office  which  he  claimed  and  that  the  plaintifis 
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recover  the  costs  of  the  prosecution  ;  and  also  adjudgiug  that 
the  relator  was  the  clerk  of  the  city  and  county  of  New- York, 
and  as  such  was  entitled  to  the  books  &c.  relating  to  the  court  of 
common  pleas,  and  to  the  seal^  and  to  perform  the  duties  of  clerk 
of  that  court,  and  to  act  as  clerk  of  tlie  county  court  for  said  city 
and  county,  and  to  receive  the  compensation  allowed  to  clerks 
of  courts  and  to  the  county  clerks  for  such  services.  Upon  this 
judgment  the  defendant  brought  error  to  this  court.  The  reasons 
of  the  judges  of  the  supreme  court  were  assigned  as  follows,  by 

Bronson,  J.  It  will  not  be  necessary  to  recite  any  portion  of 
the  charter  or  early  laws  relating  to  the  city  of  New- York  ;  for 
it  is  not,  and  cannot  be  denied  that  at  the  tinfie  the  constitution 
was  framed  and  adopted,  there  was  a  court  of  common  pleas  for 
the  city  and  county  of  New- York,  and  a  clerk  of  the  city  and 
county,  who  was  the  clerk  of  that  court  The  clerkship  of  the 
court  was  not  a  mere  incident  to  the  office  of  clerk  of  the  county, 
but  was  a  part  (a)  of  the  office.  Then  came  the  constittition  of 
1821,  which  provides,  that  "  sheriffs  and  clerks  of  counties, 
including  the  register  and  clerk  of  the  city  and  county  of  New- 
York,  shall  be  chosen  by  the  electors  of  the  respective  counties.** 
(Aj'L  4,  §  8.)  Under  this  provision  the  clerk  of  the  city  and 
county  of  New- York  has  been  chosen  by  the  electors  ever  since 
the  constitution  was  adopted,  and  has  been  clerk  of  the  court  of 
common  pleas  down  to  the  time  when  the  defendant  was  ap- 
pointed under  the  act  of  1843.  {Stat.  1843,  p,  63.)  The  first 
section  of  that  act  provided,  that  the  clerk  of  the  court  of  com- 
mon pleas,  for  the  city  and  county  of  New- York,  should  be  ap- 
pointed by  the  court  i  and  that  tliis  new  officer  should  be  and  act 
as  the  clerk  of  the  county  court.  The  question  is  whether  the 
legislature  had  the  constitutional  power  to  pass  such  a  law.  I 
think  it  had  not.  In  effect  this  statute  divides  the  office  of  the 
clerk  of  the  city  and  county  of  New- York  into  two  parts  ;  and 
as  to  the  largest  share,  in  point  of  duty  and  emolument,  takes 

(a)  See  KtnVa  Ckarter.p,  92,  $  15,  j^.  71  to  73,  ^  27, 29,  p.  166 ;  4  Web.  ^09 ; 
5  u2. 265 ;  1  IS.  Z^  338,  §}  11,  13  ^  2  uL  403,  i^  159, 160 ;  Stat.  1818,  p,  144,  ek 
162;  i9totl821,|».04. 
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the  choice  of  the  officer  from  the  electors  of  the  county,  and  gives 
the  appointment  to  the  court.  If  this  can  be  Hglufully  doncj  I 
do  not  see  ahy  security  for  the  residue  of  the  office.  The  legis- 
lature may  take  that  also,  and  give  the  appointment  of  the  officer 
to  some  court,  or  to  the  governor  dnd  senate ;  and  thus  the  con- 
stitutional provision  for  a  choice  by  the  electors  would  be  com- 
pletely nullified.  I  do  not  doubt  that  the  legislature  can  regulate 
the  duties,  and  reduce  or  take  away  the  fees  of  the  officer,,  and 
it  may  perhaps  abolish  the  office.  But  so  long  as  the  duties  and 
emoluments  of  the  office  rethain,  the  choice  of  the  officer  belongs 
to  the  electors  of  the  county.  They  cannot  be  deprived  of  their 
right  by  changing  the  nfame  of  the  office,  nor  by  dividing  it 
into  parts,  and  transferring  the  selection  of  one  of  the  officers  to 
another  body.  If  the  office  may  be  divided,  and  the  duties  be 
assigned  to  two  officers,  both  must  be  chosen  by  the  electors  of  the 
county.    No  oth^r  rule  will  give  full  ^tkci  to  the  constitution. 

J.  T.  Brady  ^  O,  Wood,  for  the  plaintiff  in  error. 

1.  The  act  of  1843  {Siat  18^3,  p.  63)  providing  for  the  ap- 
pointment of  a  clerk  of  the  court  of  common  pleas  for  the  city 
and  county  of  New-Yotk  is  not  in  conflict  with  the  constitution 
of  this  state. 

2.  The  constitutional  provision  for  the  election  or  appoint- 
ment of  an  officer  does  not  prevent  the  legislature  from  aboIish-> 
ing,  much  less  from  altering,  enlarging,  diminishing  or  otherwise 
regulating  the  office  held  by  him,  or  the  duties  and  powers 
attached  to  it.  The  power  is  unquestionable  where,  as  in  this 
case,  the  duties  which  are  detached  from  the  ofl^ce  are  incidental 
merely,  and  the  change  is  not  made  collusively  in  order  to  evad^ 
the  constitution. 

3.  At  the  adoption  of  the  constitution  the  clerical  business 
appertaining  to  the  court  of  common  pleas  was  only  a  subordi- 
nate part  of  the  office  of  clerk  of  the  city  and  county  of  New- 
York.  It  was  therefore  but  an  incident  to  that  office.  {Br.  Laws^ 
ed.  of  1694,  part  2,  p,  64 ;  Kent^s  ed.  City  Charter,  pp.  22,  71, 
notes  41  to  43 ;  Laws  1821,  p.  64 ;  2  R.  &  208,  i  1 ;  id.  215^ 
a  22  to  24.) 
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4  The  act  of  1843  created  a  new  officer  whose  appointment 
\\  as  not  provided  for  by  the  constitution,  and  imposed  upon  him 
duties  which  were  before  incidentally  performed  by  the  clerk  of 
the  city  and  county  of  New- York,  leaving  that  officer  to  be  still 
elected  in  the  mode  prescribed  by  the  constitution. 

6.  The  clerk  under  the  act  of  1843  is  appointed  in  a  mod« 
which  comports  with  the  spirit  and  general  intent  of  the  con* 
stitution,  inasmuch  as  his  duties  relate  to  the  business  of  courts. 
The  general  design  of  the  constitution  was  that  clerks  of  courts 
should  be'  appointed  by  the  courts  themselves,  but  they  found 
a  class  of  officers  of  this  grade  whose  principal  functions  were 
administrative,  and  therefore  directed  tlieir  election  by  the  people^ 
though  as  the  laws  then  stood  they  incidentally  acted  as  clerks 
of  courts. 

6.  The  appointment  of  these  new  clerks,  conferred  on  the  first 
and  associate  judges  does  not  alter  in  any  way  the  charter  of 
the  city  of  New-York.  ( The  People  v.  Morris^  13  Wend.  326  j 
The  Same  v.  Purdy,  2  Hill,  31 ;  The  Same  v.  77ie  Albany 
Common  Pleas,  19  Wend.  27 ;  The  Same  v.  The  Mayor  ^c 
of  New-  York,  25  id.  680.) 

7.  The  right  and  duty  of  the  county  clerk  to  act  as  the  clerk 
of  the  common  pleas  of  the  city  was  constitutionally  put  an  end  to 
by  the  act  of  1843,  (§  4,)  and  he  has  no  right  to  claim  the  office 
or  its  emoluments,  whoever,  may  be  entitled  thereto. 

V 

jB.  F.  Cutting  ^  J.  Van  Buren,  (attorney  general,)  for  the 
defendant  in  error. 

1.  The  act  of  1843  is  a  violation  of  the  eighth  section  of  the 
fourth  article  of  the  constitution  of  this  state,  and  is  therefore  void. 
By  this  constitutional  provision  the  clerk  of  the  city  and  county  of 
New-York^as  well  as  the  clerks  of  counties,  is  directed  to  be 
chosen  by  the  people.  When  the  constitution  was  adopted,  the 
clerk  of  the  city  and  county  of  New-York  was,  by  virtue  of  hiB 
office,  the  clerk  of  the  court  of  common  pleas.  {IV.  S.  Latcs,  169 ; 
Kenf8CityCharter,pp.72,73,ii28,29]  /e/.17,§9;  /d.22,§16; 
Id.  71;  Id.  l&i  to i&6 ;  Laws  1787, ch.  10]  Id.ch.72',  Lam 
1797,  ch.  1 ;  Law  1806,  ch.  1 1 ;  Laws  1808,  p.  265,  §  1 ;  IB.L. 
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338,  U  11, 12;  2  id.  402,  i  169;  Laws  1818,  p.  144;  Laws 
1621,  ;i.  64,  i  11.)  The  proceedings  of  the  convention  of  1821 
shew  that  it  acted  with  full  knowledge  of  the  functions  and  du* 
ties  of  this  office.    {Carter  ^y  Stands  Debates^  p.  837.) 

The  provisionsof  the  ninth  sectionof  the  same  article  of  the  con* 
stitution,  which  provides  for  the  appointmentof  clerks  of  courts  by 
the  courts  themselves,  except  those  derks  whose  appointment  is 
provided  for  in  the  preceding  section^  necessarily  excepts  the 
clerks  of  counties  and  the  clerk  of  the  city  and  county  of  New- 
York  from  the  purview  of  that  section.  By  the  preceding 
section  no  clerks  are  provided  for  by  name.  The  exception 
must  necessarily  therefore*  refer  to  the  county  clerks  and  this 
elerk  of  New- York.  In  other  words,  the  furnishing  of  clerks 
for  the  common  pleas  in  New- York  and  in  the  other  counties 
was  not  contemplated  by  the  9th  section,  because  it  had  just  been 
provided  for  in  the  8th ;  and  that  provision  was  a  direction  that 
they  sliould  be  chosen  by  the  electors.  This  construction  has 
always  been  put  upon  these  provisions  of  the  constitution  from 
the  time  of  its  adoption  till  the  enactment  of  the  law  of  1843. 
It  is  also  recognized  by  Laws  1826,  p,  265.  Such  cotempo- 
raneous  construction  is  offeree  in  interpreting  such  provisions. 
(2  Inst.  11,  136,  181 ;  1  Story's  Com.  on  Const.  383.) 

But  if  the  appointment  to  this  office  is  not  fixed  by  the  8th 
section  referred  to,  it  falls  under  the  9th,  and  the  appointment 
must  be  made  by  the  court  of  common  pleas.  That  court,  at 
the  time  the  constitution  was  adopted,  was  composed  of  the  first 
judge  and  the  mayor,  recorder  and  aldermen  of  the  city.  The 
act  of  1843  deprives  the  court  of  this  power  and  vests  it  in  cer- 
tain of  the  judges,  to  the  exclusion  of  others  equally  entitled  to 
participate.  This  is  hostile  to  the  9th  section.  ( T/ie  People  y. 
T/ie  Albany  C.  P.,  19  Wend.  27,33 ;  1  R.  S.  108,  i  15 ;  Laws 
1823,  /I.  40,  §  3 ;  2  R.  S.  216,  ii  27  /o  30 ;  Laws  1840,  ch.  311 ; 
TTie  People  v.  the  Mayor  ^c.  of  New-  Yorky  25  Wend.  9,  and 
per  Bronson,  J.  at  p.  24 ;  Purdy  v.  The  People^  4  Hilly  384.) 
The  appointment  to  the  office  of  clerk  of  the  city  and  county  of 
New- York  having  been  definitely  fixed  by  the  provisions  before 
referred  to^  the  13th  section  of  article  four  has  no  application  to 
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the  case,  ypon  the  urgun^ent  on  the  other  sid^^  the  coiisiito* 
lionai  provision  for  the  appointment  oX  this  officer  would  be  ien« 
dered  illusory.  The  legislature  could  make  ^he  situatioi^ 
merely  nominal  by  enacting  that  its  duti^  should  be  performed 
by  oncers  appointed  in  some  othei  mode.  The  intention  was 
tb^t  a  clerk  with  t/^^  s^^fn^  getieral  potcers  gndfu^ctiovs  with 
those  then  attached  to  the  pffice  should  bechpsen  by  the  electors. 
11.  BmI  if  the  act  unde^  coi^sideratiou  is  in  otl^er  respects 
constitutional,  it  reqviired  to  be  pas$e4  by  a  two-thirds  vote.  It 
derogates  from  the  right  of  the  mayor,  recorder  ancl  aldermen 
9fi  judges  of  the  court,  sectored  by  the  charters  of  1686  and  1736^ 
and  by  various  legislative  acts;  and«iii  this  respect  as  well  as  in 
excluding  the  clerk  pf  the  city  and  county  from  the  clerkship 
of  the  court,  aUers  the  charter  of  the  city.  {Purdy  v.  TAd 
People,  4(Hi}l,iU]  The  People  Y.jQ7ies,  IS  We7id.  601]  The 
People  V.  Richardson,  4  Coweu,  113;  Rex  y.  Leigh,  4  Burr^ 
2143;  Hj^^  People  v.  The  Utioa  his.  Co.,  \o  Mn.  388.) 

The  Cb4ncell9r.  T|ie  question  presented  for  considera-. 
tion  in  this  case  is  whetlier  the  act  pf  April,  1843,  which  detached 
^e  clerkship  of  the  court  of  common  pleas  of  the  city  and  coun- 
ty of  New- York  from  tl^e  clerk  of  the  city  a^d  county  elected 
by  the  people,  and  gave  the  appointment  to  three  of  tfie  judges 
of  that  couit,  is  not  unconstitutional  and  void.  Tiie  eighth 
section  of  the  fourth  article  of  the  const itu^ioiji  provides  t((a\ 
clerks  of  cqunties,  including  the  clerk  of  ilt^  city  and  county, 
ef  New-  Yorlc,  shall  be  chosen  by  the  electors  of  the  respective, 
counties.  And  the  next  section  requires  clerks  of  courts,  except 
Uiose  whose  appoiutment  is  provided  for  by  the  eighth  section^ 
tjo  be  apppinted  by  the  courts  pf  which  they  are  clerks.  Special^ 
provision  is  alsp  made,  in  the  13ih  sectioji,  in  reloition  to  the 
clerkship  of  the  oyer  and  terminer  and  general  sessjons  of  tbo 
peace  of  the  ^ity  anc^  county  of  New-York ;  which  clerksliip  at 
the  time  of  the  adoption  of  the  constitution  was  a  separate  an^ 
distinct  office  from  that  of  the  clerh;  of  the  city  and  coiyit]^ 

m 

which  was  ^hen  united  with  the  clerkship  of  the  pourt  9(  com- 
IQon  pleas  as  orgajpiized  under  tlxe  act  of  1821. 


ALBANY,  DECEMBER,  1845.  £79 

Wsrner  v.  The  Peopleu 

It  is  evident  from  the  exception  contained  in  the  9th  section 
of  the  article  before  referred  to,  that  the  framers  of  the  constitu- 
tion intended  to  make  the  clerkships  of  certain  courts  elective, 
under  the  designation  of  clerks  of  counties,  and  of  the  clerk  of 
tlj'j  city  and  county  of  New-York.  By  the  common  law  there 
were  no  officers  who  were  properly  denominated  clerks  of 
counties ;  nor  was  there  any  statute  in  this  state  providing  for 
the  appointment  of  officers  by  that  name.  In  England,  there 
was  in  each  county  a  clerk  of  the  peace  who  was  appointed  by 
the  ctistos  rotulorum  of  the  county,  and  was  clerk  of  the  court 
of  general  sessions  of  the  peace.  The  sheriffs  also  held  courts 
which  were  called  county  courts;  and  such  sheriffs  had  the 
appointment  of  the  clerks  of  such  courts,  who  were  sometimes 
called  county  clerks,  though  they  were  more  properly  styled 
clejks  of  the  county  courts.  By  the  ordinance  of  the  15th  of 
May,  1699,  for  the  establishing  of  courts  of  judicature  in  the 
province  of  New- York,  inferior  courts  of  common  pleas  and 
courts  of  general  sessions  of  the  peace  were  appointed  to  be 
holden  in  the  several  counties.  The  establishment  of  courts  of 
justice  in  the  colonies  was  a  prerogative  of  the  crown,  as  well 
as  the  appointment  of  the  judges  and  officers  of  such  courts. 
And  as  these  courts  of  common  pleas  were  called-  county  courts, 
the  clerks  appointed  for  them  by  the  colonial  governors,  in  the 
course  of  time,  acquired  the  name  of  county  clerks.  They  were 
also  clerks  of  the  courts  of  general  sessions  in  their  respective 
counties,  and  the  registers. of  deeds,  &c.  That  the  clerk  of  the 
court  of  common  pleas,  by  viftue  of  his  office,  hod  the  recording 
of  deeds,  may  be  inferred  from  the  fact  that  in  one  of  the  early 
fee  bills  the  clerk  of  that  court  has  a  specific  allowance,  by  the 
folio,  for  that  service.  It  is  evident,  therefore,  that  in  the  several 
counties  in  this  state,  except  the  city  and  county  of  New-York, 
where  tiie  jurisdiction  of  the  mayor^3  court  and  court  of  general 
sessions,  under  the  Montgomery  charter,  was  co-extensive  with 
the  limits  of  the  county,  the  clerkship  of  the  court  of  common 
pleas  was  the  original  or  primary  office,  and  that  the  clerkship 
of  the  peace,  and  the  keeping  of  the  records  of  the  county  gene- 
rally, ^ere  ex  officio  powers  entrusted  to  such  clerks.    By  the 


280  CASES  IN  THE    COURT  OF  ERRORS. 

Warner  «.  The  People. 

■  ■       ■      I  I  ■  «» 

original  charter  of  the  city  of  New- York,  the  city  only  embraced 
Manhattan  island,  and  was  not  therefore  co-extensive  with  the 
limits  of  the  county.  And  if  there  were  any  separate  courts  of 
common  pleas  and  general  sessions  of  the  peace  existing  for  the 
whole  county  previous  to  the  Montgomery  charterj  they  proba- 
bly were  abolished  when  the  jurisdiction  of  the  mayor's  court 
and  of  the  court  of  general  sessions,  which  were  to  be  held 
under  that  charter,  were  directed  to  embrace  the  limits  of  the 
whole  county.  The  county  clerkship,  therefore,  if  it  ever  had 
existed  as  a  part  of  the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  of  the  city  and  county,  became  merged  in  the  new 
clerkship  provided  for  in  the  charter ;  or  rather  by  this  exten- 
sion of  the  clerkship  which  had  existed  under  the  old  charter. 
By  the  Montgomery  charter  the  common  clerk  of  the  city  was 
to  be  clerk  of  the  mayor's  court  and  also  clerk  of  the  peace,  and 
of  thd*  general  sessions  for  tlie  city  and  county  of  New- York. 

All  these  duties  therefore  became  united  in  this  officer,  who 
was  thereafter  in  fact,  if  not  in  name,  the  clerk  of  the  city  and 
county  of  New- York.  The  duties  of  clerk  of  the  general 
sessions  of  the  peace  and  of  the  court  of  oyer  and  terminer,  and 
also  of  recorder  of  deeds  and  mortgages,  were  subsequently 
vested  in  separate  and  distinct  officers,  whose  appointments  are 
specifically  provided  for  in  the  new  constitution.  But  at  the 
time  of  the  adoption  of  the  present  constitution,  the  clerk  of  the 
city  and  county  of  New- York  was  the  clerk  of  the  court  of  com- 
mon pleas,  which  had  then  recently  been  re-organized,  and  the 
greatest  part  of  the  emoluments  of  his  office  at  that  time  must 
have  arisen  from  that  source.  Previous  to  that  time,  nearly 
every  duty  which  originally  belonged  to  the  office,  under  the 
Montgomery  charter,  except  that  of  the  clerksliipof  the  mayor's 
court,  which  was  then  called  the  court  of  common  plexus,  had. 
been  taken  from  it  and  transferred  to  separate  and  distinct 
officers.  And  the  transferring  that  clerkship  by  this  subsequent 
act  of  legislation  to  a  new  officer,  to  be  appointed  in  a  mode  not 
authorized  by  the  constitution,  was  in  substance  a  transferring 
to  him  of  the  office  to  which  the  relator  had  been  elected  for 
three  years,  and  was  taking  from  the  electors  of  tlie  city  and 
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county  of  New- York,  the  right  to  choose  the  officer  who  was 
intended  to  be  designated,  by  the  framers  of  the  constitution,  by 
the  name  of  the  clerk  of  the  city  and  county  of  New- York.  If 
this  can  be  done  in  relation  to  this  officer,  I  see  nothing  to  pre- 
vent the  legislature  from  taking  from  the  clerks  of  other  coun-* 
ties  the  duties  of  clerks  of  the  courts  of  common  pleas  and  gene- 
ral sessions,  and  the  recording  of  deeds  and  mortgages,  and  ap> 
pointing  separate  and  distinct  officers  to  discharge  those  duties^ 
and  by  a  mode  of  appointment  which  the  framers  of  ihe  consti- 
tution never  intended.  By  directing  the  mode  of  appointing 
particular  officers,  the  framers  of  the  constitution  ceiiaitily  did 
not  intend  to  take  from  the  legislature  the  power  to  regulote  the 
duties  of  such  officers,  either  by  prescribing  new  duties  to  be 
performed,  or  directing  the  discontinuance  of  duties  which  the 
public  interest  no  longer  required  to  be  performed  by  any  one. 
And  the  fees  and  emoluments  of  office  may  not  only  be  reduced 
by  direct  legislation,  but  incidentally  by  the  division  of  towns 
and  counties,  and  the  erection  of  new  courts,  d&c.  as  the  public 
good  may  from  time  to  time  require.  But  when  the  legislature, 
as  in  this  case,  assumes  the  power  to  take  from  a  constitutional 
officer  the  substance  of  the  office  itself,  and  to  transfer  it  to 
another  who  is  to  be  appointed  in  a  different  manner  and  to 
hold  the  office  by  a  different  tenure  than  that  which  was  pro- 
vided for  by  the  constitution,  it  is  not  a  legitimate  exercise 
of  the  right  to  legulate  the  duties  or  emoluments  of  the  office, 
but  an  infringement  upon  the  constitutional  mode  of  appoint- 
ment. 

'Again ;  even  if  the  legislature  had  the  constitutional  right  to 
transfer  the  duties  of  the  clerkship  of  the  court  of  common  pleas 
to  a  new  officer,  to  be  appointed  by  the  court  under  the  provis- 
ions of  the  ninth  section  of  the  fourth  article  of  the  constitution, 
or  even  to  be  appointed  in  the  mode  prescribed  for  the  appoint- 
ment of  clerks  and  other  officers  of  courts  whose  appointment 
was  not  otherwise  provided  for  in  the  constitution,  the  mode  of 
appointment  prescribed  by  the  act  of  1843,  was  not  in  accord- 
ance with  either  the  ninth  or  the  thirteenth  sections  of  that  arti- 
cle.   The  act  of  1843  does  not  give  the  appointment  of  the  new 
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clerk  to  the  court,  but  to  tiiree  of  the  judges  of  that  court,  to 
the  exclusion  of  the  other  judges;  and  declares  that  those  three 
judges  shall  be  deemed  the  coufrt  for  that  purpose.    It  is  true, 
by  the  general  ]aw,  all  or  either  of  those  judges  were  authorized 
to  hold  the  court  in  the  absence  of  the  other  judges.    But  th^ 
other  judges  had  the  right  to  be  present  in  court  if  they  thought 
proper  to  do  so,  upon  all  occasions  when  the  court  was  in 
session.    If  an  appointment  is  to  be  made,  by  the  court,  of  an 
officer  whose  appointment  is  given  to  such  court  by  the  consti- 
tution, any  numberof  the  judges  who  are  competent  to  hold  ih» 
court  for  such  a  purpose  may  make  the  appointment  if  tbi 
other  judges  of  the  court  do  not  think  proper  to  attend  an<?v 
participate  in  the  act.    But  the  legislature  cannot  constitu 
tionally  deprive  any  of  the  proper  judges  of  the  court  of  tho 
right  to  attend  and  participate  in  the  appointment  of  the  officer 
who  is  to  be  appointed  by  such  court.    By  the  constitution,  all 
or  any  of  the  justices  of  the  supreme  court  are  authorized  to 
hold  that  court.    And  therefore  the  chief  justice,  if  holding  the 
court  alone  at  any  of  the  regular  terms  thereof,  may  appoint  aa 
officer  whose  appointment  is  vested  in  the  court  by  the  constitu* 
tion.    But  a  law  which  should  give  the  appointment  of  the 
elerks  of  that  court  to  the  chief  justice  alone,  and  declare  that 
he  should  be  deemed  the  supreme  court  for  that  purpose,  would 
be  a  manifest  violation  of  the  constitution.    In  the  case  under 
consideration,  the  plea  of  Warner  does  not  allege  that  he  was 
appointed  by  the  court,  or  that  the  appointment  was  made  at 
the  time  and  place  prescribed  by  law  for  holding  such  court 
He  merely  states  that  the  three  individuals  who  held  the  offices 
of  first  judge  and  associate  judges  of  the  court,  by  virtue  of  the 
administrative  power  and  authority  conferred  upon  and  vested 
in  them  by  the  act  of  April,  1843,  appointed  him  clerk  of  the 
court  of  common  pleas  for  tlie  city  and  county  of  New- York. 
It  does  not  appear  from  this  plea,  therefore^  that  he  was  in  iaet 
appointed  by  the  court,  or  at  a  time  and  place  when  any  other  c^ 
the  judges  of  the  eosari  had  any  right  to  be  present  and  to  net 
as  members  of  the  court. 

In  any  view  which,  can  be  taken  of  the  subject,  the  plea  tt 


ALBANY,  DECEMBER,  1840^  283 

Warner  «.  The  People. 

Ae  defendant  did  not  show  that  he  had  any  legal  right  to  the 
office,  and  the  plaintiffs  ii)  the  court  below  were  entitled  to 
judgment  upon  the  demurrer.  The  right  of  the  relator  to  act 
as  the  clerk  of  the  court  of  common  pleas  was  not  derived  from 
the  statutes  of  the  state,  but  from  the  charter  of  the  city  and  the 
constitution  of  1821.  The  repeal  of  the  statutory  provisions 
on  the  subject,  tiierefore,  did  not  in  anyway  impair  his  right  to 
the  office.  And  as  the  whole  of  the  defendant's  plea,  which 
was  an  entirety,  was  adjudged  bad  upon  the  demurrer,  the  right 
pf  the  relator  as  stated  in  the  information  stood  admitted  upon 
the  record. 

The  judgment  of  the  supreme  court  should  therefore  be 
affirmed. 

Johnson,  Senator.  Two  material  questions  aiB  raised  by 
this  writ  of  error.  First,  whether  so  much  of  the  act  entitled 
''An  act  relating  to  the  court  of  common  pleas  for  the  city  and 
county  of  New-York,"  passed  April  10,  1843,  {Slot.  1843,  p. 
63,)  as  provides  for  the  appointment  of  a  clerk  by  the  first  and 
associate  j^udges  of  said  court,  is  in  conflict  with  the  8th  and  9th 
sections  of  the  fourth  article  of  the  constitution  of  this  state.  Sec^ 
Qudly,  \Yhether  under  the  fiicts  disclosed  by  the  pleadings  and 
admitted  by  the  demurrer,  the  judgment  of  the  supreme  court, . 
if  right  iq  otisting  Warner,  is  correct  in  adjudging  Conner  to 
have  the  right  and  title  to  the  office  of  clerk  of  the  court  of 
common  pleas.  It  is  unnecessary  to  review  the  several  iegisia* 
tive  provisions  relating  to  the  clerkship  of  that  court,  but  it  is 
sufficient  to  say,  that  previous  to,  and  at  the  time  of  the  adoption 
of  the  pr^eqt  constitution,  the  clerk  of  the  city  and  county  of  New- 
York  was  the  clerk  of  the  court  of  common  pleas.  It  is  also  a 
vreW  known  historical  fact,  that  clerks  of  counties  at  the  date  of 
the  constitution  were  clerks  of  the  courts  of  common  pleas  in  the 
several  counties.  Si^^h  being  then  the  condition  of  thesei 
offices,  it  was  provided  by  the  section  referred  to,  ^  that  sheriflb 
i^nd  clerks  of  counties,  including  the  register  and  clerk  of  the 
city  and,  county  of  New-York,  shall  be  chosen  by  the  electors 
of  the  respective  counties  odce  in  every  three  years."    Tbm 
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9th  section  of  the  same  article  provides  that  ''the  clerks  of 
courts,  except  those  clerks  whose  appointment  is  provided  for  in 
the  preceding  section,  shall  be  appointed  by  the  courts  of  which 
they  respectively  are  clerks."  It  will  not  be  denied  but  that  the 
clerks  of  those  courts,  the  clerkship  of  which  was  then  held  by 
a  county  clerk,  come  within  the  exception  mentioned  in  the  9th 
section,  nor  but  that  these  courts  having  clerks  thus  provided  were 
prohibited  from  appointing  their  own.  It  would  seem',  therefore, 
difficult  to  assign  a  rea.son  why  the  clerk  of  the  common  pleas  of 
the  city  and  county  of  New- York  does  not  come  within  the  same 
exception.  It  would  no  doubt  be  considered  an  unauthorized  act 
for  the  legislature  to  pass  a  law  authorizing  the  courts  of  the  com* 
mon  pleas  throiighout  the  state,  to  appoint  clerks  to  discharge 
those  duties  of  the  court  now  discharged  by  the  comity  clerks. 
But  it  is  manifest  that  the  framers  of  the  constitution  intended  to 
make  provision,  that  the  clerk  of  the  common  pleas  for  the  city 
and  coimty  of  New-York  should  be  elected  by  the  people 
under  the  eighth  section,  because  they  make  another  exception 
for  the  appointment  of  the  clerk  of  the  court  of  oyer  and  ter- 
miner and  general  sessions  of  the  peace  in  said  city,  under 
the  13th  section  of  the  4th  article,  by  specifically  requiring 
such  court  to  appoint  its  own  clerk.  No  notice  by  name  is 
taken  of  the  clerk  of  the  common  pleas  of  the  city  and  county 
of  New- York  in  the  constitution;  and  as  the  clerk  for  that  city 
and  county  was  clerk  of  no  other  court  but  the  common  pleas, 
unless  therefore  provision  was  made  for  his  election  under  the 
8th  section,  it  would  follow  that  the  constitution  left  the 
court  of  common  pleas  for  that  city  and  county  without  any 
clerk,  or  the  power  of  appointing  one,  unless  itnder  the  provi- 
sions of  the  9th  section,  which,  as  has  been  stated,  is  confined 
to  cases  not  provided  for  by  the  preceding  section. 

Was  the  appointment  of  the  defendant  below  by  tiie  first 
judge  and  the  two  associate  judges,  an  appointment  by  the 
court  within  the  true  meaning  and  intent  of  the  9th  section  ?  At 
the  time  of  the  adoption  of  the  constitution,  the  court  of  com- 
mon pleas  was  composed  of  the  first  judge,  the  mayor,  re- 
corder and  aldermen  of  the  city.     No  valid  law  has  since 
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been  passed  excluding  the  mayor,  recorder,  or  aldermen  from 
Ihe  riglit  to  sit  as  judges  inrthat  court;  and  unless  the  legisla* 
lure  has  power  to  designate  any  number  of  the  judges,  and 
make  tlicm  the  court  pro  hoc  vice^  the  appointment  of  the  de- 
fendant below  was  not  in  accordance  with  the  constitution. 
There  is  no  warrant  for  designating  a  portion  of  the  judges  of 
a  court  to  perform  a  duty  which  the  constitution  tias  devolved  , 
upon  the  court  itself.  An  act  authorizing  the  first  judge  of  the 
county  courts  to  appoint  a  district  attorney,  would  not  be  a 
greater  departure  from  the  constitutional  delegation  of  power. 
Such  a  disregard  of  a  constitutional  provision  ought  not  to  re- 
ceive the  least  countenance  from  this  court.  It  would  afibrd 
a  precedent  for  further  unjustifiable  legislative  innovations 
upon  the  constitution.  Nor  can  the  appointment  in  question  be 
sustained  under  that  clause  of  the  13th  section  of  the  4th  arti- 
cle, which  declares  that  "such  clerks  and  other  officers  of 
courts  whose  appointment  is  not  herein  provided  for,  shall  be 
appointed  by  the  several  courts,  or  by  the  governor,  with  the 
consent  of  the  senate,  as  may  be  directed  by  law."  It  would  be 
liable  to  the  same  objection  that  it  is  not  an  appointment  by  the 
court,  but  by  certain  members  of  it.  In  whatever  light,  there- 
fore, this  appointment  is  viewed,  there  can  be  no  doubt  but  that 
it  was  unauthorized  and  void.  The  judgment  of  ouster  pro- 
nounced by  the  supreme  court^  was  therefore  right. 

The  second  question, — whether  that  part  of  the  judgment  of 
the  supreme  court,  by  which  the  title  to  the  office  of  clerk  of 
the  common  pleas  and  county  court  is  determined  to  be  in  the 
relator,  is  correct, — remains  to  be  considered.  It  was  contended 
on  the  argument  of  this  cause  by  the  counsel  for  the  plaintiff  in 
error,  that  the  denial  of  the  defendant  below  in  his  plea  of  the 
title  of  the  relator,  when  taken  in  connexion  with  the  averment  in 
Che  information,  that  the  relator  was  clerk  of  the  city  and  county 
of  New- York,  formed  an  issue  which  would  prevent  this  court 
upon  this  demurrer  from  giving  judgment  in  favor  of  the  rela- 
tor upon  this  branch  of  the  information.  But  it  will  be  seen  on 
examination,  that  the  plea  does  not  deny  that  Conner  was  clerk 
of  the  «ity  and  county  as  was  alleged,  but  that  he  was  not  both 


286  CASES  IN  THE  COURT  OF  ERRORS. 

Warner  v.  The  P«opld. 

such  clerk  and  clerk  of  the  common  pleas  tmd  doimty  court 
This  dedtal  is  based  upon  the  fact  set  up  in  another  part  of 
the  pica,  that  the  defendant  below  had  been  appointed  clerk 
under  the  act  of  1843.  The  defendant  makes  no  claim  to 
be  county  clerk,  nor  does  he  pretend  to  show  title  to  that 
office  in  any  one  else.  Now,  although  it  might  be  true  that  the 
relator  had  shown  himself  entitled  to  the  office  of  clerk  of  the 
city  and  county,  it  by  no  means  followed  as  the  plea  alleges 
that  he  was  entitled  to  both  clerkships.  This  is  the  whole 
Scope  of  the  plea,  and  the  argument  in  the  former  branch  of 
the  case  proceeded  upon  such  an  assumption.  It  liaring  been 
shown  that  the  defendant  has  no  claim  or  title  to  the  office  of  clerk 
of  the  common  pleas,  it  follows  as  matter  of  fact,  that  the  rela- 
tor is  such  clerk,  because  it  is  substantially  admitted  that  he  is 
the  clerk  of  the  city  and  county.  The  act  of  1843  did  not 
abolish  the  right  of  the  county  clerk  to  act  as  clerk  of  the  court 
of  common  pleas,  on  account  of  its  conflict  with  the  constitu- 
ticto.  Such  being  my  views  of  the  whole  case,  I  am  in  favor 
of  affirming  the  judgment  of  the  supreme  court. 

Fol6om,  Senator.  Were  it  now  an  open  questbn  as  to  the 
mode  in  which  the  clerk  of  any  judicial  court  should  be  ap- 
pointed to  oflke,  expediency  would  seem  to  me  to  require  that 
the  appointment  emanate  from  the  court  itself  in  which  he  is  to 
exercise  his  functions.  But  the  framers  of  the  constitution  of 
fbis  state,  while  recognizing  this  principle  in  reference  to  other 
judicial  tribunals,  expressly  provided  otherwise  as  to  coi^inty 
clerks,  who  were  ex  officio  clerks  of  the  courts  of  common  pleas 
in  their  respective  cotmties.  These  were  made  elective,  and 
such  has  been  the  tmifbrm  practice  throughout  the  state,  until 
the  legislature  of  1843  passed  an  act^  providing  that  the  clerk 
of  the  court  of  common  pleas  for  the  city  and  county  of  New- 
Tork  should  be  appointed  by  the  court  The  reasons  assigned 
for  this  change  are  good  on  the  score  of  expediency ;  but  it 
unounts,  in  my  opinion,  to  an  amendment  of  the  constituti<Mi^ 
which  the  legislature  is  not  competent  to  make. 

But  while  it  is  admitted  on  the  part  of  the  plaintiff  in  ^rrof 
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that  such  are  the  provisions  of  the  constitution^  it  is  argued  thai 
^tho  leg:islature,  being  sovereigUf  possesses  all  powers  ovc^i 
the  subject,  not  taken  from  it  l^y  the  constitution,  and  when  the^ 
legislature  acts,  a  court  must  see -its  way  clear  before  they  will 
pronounce  its  acts  void  for  transcending  ita  powers."  The 
aoTereignty  of  the  legislature  is,  however,  not  without  its  limj'' 
lations;  else  of  what  avail  are  written  constitutions,  on  whose 
provisions  the  legislative  power  may  trample  whenever  it  may 
think  fit?  Of  what  value  are  the  most  important  franchisee, 
involving  great  public  interests,  even  when  protected  by  the 
aolemn  guaranties  of  the  constitution,  if  they  may  be  invaded 
and  disregarded  whenever  the  increase  of  population  or  busi- 
ness, as  argued  in  this  case,  may  seem  to  render  It  expe- 
dient? The  mischievous  effects  of  the  principle  contended  for 
by  the  plaintiff  in  error,  have  been  already  felt  in  reference  to 
•uch  interests,  and  it  becomes  essential  to  their  security  th^t 
our  judicial  tribunals  should  interpose  their  authority  to  guard 
against  this  wanton  abuse  of  power. 

The  proper  remedy  in  such  cases  is  by  constitutional  amend- 
ments ;  and  in  that  way  only  can  a  change  be  made.  In  my 
'opmion  the  decision  of  the'  supreme  court  in  this  case  should 
be  affirmed. 

Porter,  Senator.  This  case  presents  a  grave  question,  and 
it  should  be  maturely  considered.  The  decision  of  the  supreme 
court  denies  to  the  legislature  the  power  of  transferring  from 
the  clerk  of  the  city  and  county  of  New- York,  to  any  other 
officer  whose  appointment  it  may  authorize,  any  portion  of  the 
business  that  appertained  to  that  office  at  the  adoption  of  the 
eonstitutjon  in  1821. 

It  is  not  denied,  I  understand,  but  that  the  legislature  possessed 
the  power  to  create  a  new  office,  and  to  confer  upon  the  incum- 
bent appropriate  duties  and  powers.  But  it  is  insisted  that  as  the 
constitution  had  prescribed  the  mode  in  which  the  clerk  of  the 
city  and  comity  of  New-York  should  be  appointed,  that  is  by 
on  election  by  the  peo])Ie,  and  as  the  duties  and  privileges  ap- 
pertaining to  the  office  of  clerk  of  the  court  of  common  pleas^ 
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constituted  an  original  and  essential  portion  of  the  powers 
duties  and  privileges  of  the  clerk  of  the  city  and  county  of 
New- York,  it  is  not  within  the  constitutional  power  of  the  legis- 
lature to  create  a  new  office,  and  authorize  the  court  to  appoint 
the  incumbent,  and  transfer  a  portion  of  those  duties  and  privi- 
leges to  that  incumbent.  In  other  words,  it  is  argued  that  the 
constitution  has  conferred  upon  the  clerk  of  the  city  and  county 
of  New- York,  a  vested  right  to  perform  all  the  duties  and  en- 
joy all  the  emoluments  which  appertained  to  his  cffice  at  the 
time  of  its  adoption,  which  the  legislative  power  is  incompetent 
to  disturb.  This  official  claim  of  title  to  the  profits  of  an  office, 
in  disregard  of  the  interest  and  welfare  of  the  public,  and  in 
dei^ance  of  legislative  power,  should  have  pretty  clear  ground 
to  stand  upon.  The  incumbent  of  an  office,  wlio  sets  xip  by 
way  of  plea,  in  court,  that  no  matter  what  may  be  the  view  of 
the  legislative  power  of  the  state,  respecting  the  convenience  or 
wants  of  the  community,  its  enactments  are  unconstitutional 
which  infringe  upon  his  profits,  must  be  able  to  show  a  plain 
constitutional  protection,  or  expect  to  fail  in  the  conflict.  If 
the  general  scope  and  policy  of  the  constitution  are  not  invaded 
by  the  legislature,  the  case  should  be  brought  within  its  express 
prohibitions,  or  his  plea  must  be  inefifectual. 

Although  in  form  this  is  a  suit  between  the  people  and  An« 
drew  Warner,  whereby  the  latter  is  required  to  show  by  what 
right  he  claims  to  hold  the  office  of  clerk  of  the  court  of  com- 
mon pleas;  yet  in  fact  it  is  a  controversy  between  the  relator 
and  the  defendant,  to  determine  which  has  the  title  to  the  fees  and 
emoluments  of  that  office.  Conner  is  the  lawful  clerk  of  the 
city  and  county,  having  been  elected  by  the  people  to  thai 
office ;  and  he  insists  that  the  clerkship  of  the  court  is  so  indis- 
solubly  connected  with  the  office  which  he  holds,  that  the 
legislative  power  is  inadequate  to  separate  them. 

It  will  be  useful  to  go  back  and  examine  into  the  origin  of 
this  office  of  clerk  of  the  city  and  county,  notice  the  duties  be* 
longing  to  it,  and  see  how  it  became  connected  with  the  clerk* 
ship  of  the  court  of  common  pleas.  In  the  Montgomery  charter, 
80  called,  granted  to  the  city  in  1730,  {Kent's  Charier^  73,  f  29,) 
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there  was  ^granted  to  the  mayol*,  aldermen  and  commonalty  of  the 
city  of  New-York,  to  have  a  fit  and  discreet  man  to  be,  and  who 
shall  be  and  be  called  the  common  clerk  of  the  city  aforesaid, 
to  do  all  those  things  within  the  city,  which  any  common  clerk 
of  any  city  can  do."  It  was  also  provided  in  the  same  section 
that  this  common  clerk  should  also  be  clerk  of  the  court  of 
record,  to  be  held  before  the  mayor  or  his  deputy,  or  the  re- 
corder ;  and  also  clerk  of  the  peace,  and  of  the  sessions  in  and 
for  the  city  and  county  of  New-York.  In  a  note  to  this  section 
Ch.  Kent,  after  remarking  that  the  clerk  of  the  city  was  by  the 
act  of  1807  discharged  from  acting  as  clerk  of  the  common 
council,  and  by  the  laws  of  1813,  from  the  duties  of  registering 
mortgages  and  recording  deeds,  says,  "  the  clerk  of  the  city, 
being  the  same  common  clerk,  in  the  charter,  was  by  the  con- 
stitution of  1821,  to  be  chosen  by  the  electors  triennially."  "  He 
is  reduced,  so  far  as  courts  are  concerned,  to  the  single  office  of 
clerk  of  the  court  of  common  pleas.  But  he  is  still  clerk  of  the 
city  and  county,  and  as  such  is  charged  with  many  incidental 
duties  belonging  to  such  an  office." 

It  is  rendered,  therefore,  very  clear,  that  the  office  o{  common 
derk  of  the  city  is  the  original  and  identical  office,  which  was 
called  "  clerk  of  the  city  and  county  of  New-York,"  in  the  con- 
stitution, and  is  now  held  by  the  relator ;  and  that  other  duties 
than  such  as  properly  belonged  to  that  officer  in  its  creation, 
have  been  devolved  upon  the  incumbent  from  time  to  time. 
We  find  an  instance  at  the  time  of  its  creation,  in  the  Mont- 
gomery charter.    It  is  there  said,  *^  the  common  clerk  of  said 
city  shall  also  be  clerk  of  the  court  of  record  to  be  held  before 
the  mayor,"  &c.    Other  duties  have  been  imposed  upon  this 
officer,  and  again  been  taken  away  and  given  to  other  ofiScers  by 
law ;  until  at  the  period  of  the  adoption  of  the  constitution  of 
.  1821,  the  clerk  of  the  city  and  county  of  New- York  had  no 
other  duties  appertaining  to  his  office  than  such  as  properly  be- 
longed to  it  in  its  original  organization,  except  those  of  clerk 
of  the  court  of  common  pleas.    In  this  respect  he  was  like  the 
clerks  of  other  counties  in  the  state.    Under  the  former  consti- 
tution and  the  laws,  the  clerks  of  the  several  counties  were,  ex 
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afficiOf  clerks  of  the  courts  of  common  plei^  in  their  xespectivie 
counties.  The  style  of  the  office  was  county  clerk^  and  ypoii 
that  oiSice  was  engrafted  the  duties  of  clerk  of  the  common 
pleas.  In  respect  to  the  clerk  of  the  city  and  county  of  Nev- 
York,  we  find  t|ie  same  provision  re-enacted,  in  t^e  revised 
statutes,  (2  R.  S.  215,  §  23,j  '^  the  clerk  of  the  city,  and  cpunty, 
of  New-York,  shall  by  virtue  of  his  office,  be  clerk  of  the  court 
of  common  pleas  for  the  said  city  and  county."  It  would  seen:^ 
therefore,  to  be  very  clear,  that  the  clerkship  of  the  cou^  of 
common  pleas  was  not  an  essential  or  component  part  of  the 
office  of  clerk  of  the  city  and  county;  but  rather  an  iocident 
to  that  office,  in  the  discharge  of  the  duties  devolved  by  law 
upon  that  officer ;  and  under  a  most  commendable  policy  of  not 
unnecessarily  multipl]^ng  the  number  of  office^rs. 

With  this  fact  in  view,  I  now  come  to  consider  the  ques- 
tion, whether  the  constitution  has  been  violated  by  the  law 
of  1843,  which  provides  for  the  appointment  of  a  clerk  of  the 
court  of  conmion  pleas  of  the  city  and  county  of  New- York, 
by  the  first  and  associate  judges  of  that  cpurt.  ,The  supreme 
court  has  decided  that  the  act  in  this  respect  is  unconstitutional 
and  void.  That  clause  of  the  constitution  upon  which  they 
rely,  is  section  eight  of  the  fourth  article,  which  is  as  follows: 
"Sherifis  and  clerks  of  counties,  including  the  register  and 
clerk  of  the  city  and  county  of  New-York,  shall  be  chosen  by 
the  electors  of  their  respective  coimties."  But  the  9th  section  of 
the  same  article  provides  that  ''the  clerks  of  courts,  except  those 
clerks  whose  appointment  is  provided  for  in  the  preceding  sec- 
tion, shall  be  appointed  by  the  courts  of  which  they  respectively 
are  clerks."  By  comparing  these  two  sections,  it  will  be  seen 
that  the  policy  of  the  constitution  was,  to  give  to  the  courts  the 
appointment  of  Aeir  clerks,  ij^henever  the  law  hajd.nojt  devplyed  , 
the  duties  of  clerks  of  courts  upon  county  clerk3.  The  coiintv 
clerks  had  important  and  various  local  duties  to  d;scharfi;e,  .apprO: 
priate  to  the  original .  organization  of  the  office,  and  conn^tejQ^,  * 
with  the  administration  of  the  government  in  the  several  covaor 
ties:  and  it  was  m  respect  to  this  office,  and  these  dpties  that 
the  constitution  required  their  election.    And  as  the  same  ofll* 
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een  were  required  by  law  to  perfoim  the  duties  of  clerks  of 
the  courts  of  common  pleas,  it  became  neeessary  in  the  ninth 
section^  when  providing  for  the  appointment  of  clerks  of  courts 
to  ^i^cept  those  who  were  clerks  of  courts  de  fwcio^  under  tha 
name  of  county  clerks.  Clerks  of  cpurts  are  not  expressly  re- 
quired in  the  constitution  to  be  elected  by  the  people.  The 
provision  referred  to  reaches  them  only  incidentally,  and  be- 
cause county  clerks  are  by  virtue  of  their  ofSce,  clerks  of  thd 
courts  of  common  pleas.;  therefore  while  the  clerk  of  the  county 
continues  clerk  of  the  court,  so  long  the  clerk  of  the  court  must 
coiitinue  to  be  elected  by  the  people.*  But  it  can  hardly  be  said 
to  follow,  that  because  the  constitution  has  directed  clerks  o£ 
counties  to  be  elected  by  the  peopfe,  and  the  law  requires  clerks 
of  counties  to  perform  the  duties  of  clerks  of  the  courts,  there- 
fore the  constitution  forbids  the  legislature  from  separating  the 
clerkship  of  the  courts  from  the  county  clerks^  and  from  giving 
the  appointment  of  the  former  to  the  courts.  There  was  not 
in  the  city  of  New- York,  strictly  speaking,  such  an  officer  as 
clerk  of  the  court  of  common  plea? ;  for  the  law  had  declared 
that  the  duties  of  that  clerkship  should  be  performed  by  the* 
clerjc  of  the  city  and  county,  and  by  virtue  of  his  office  as  such 
clerk*  This  is  a  legislative  declaration,  that  the  clerkship 
of  the  court  is  incidental  to  the  office  of  clerk  of  the  city  and 

county. 

Iti  13^  the  legislature  passed  an  act  to  organize  a  new  court 
in  the  city  apd.couoty«of  New- York,  called  the  superior  court, 
and  conferred  upon  it  powers  and  jurisdiction  very  similar,  if 
not  id^tical, .with  those ^  of  the  common  pleas;  and  gave  that 
court  authority,  to  appoint  its  own  clerk»  [Stat.  1828,  p.  141^) 
The.efieqt  of  thi^t  law  was  to  throw  a  portion  of  the  business  of 
the  copjrt  of  cpmmon  pleas  into  the  new  court,  and  of  course  to 
give  tQ  its  clerk  a  portion  of  the  duties  and  emoluments  of  the 
clerk,  of  the  city  and  county;  yet  no  objection  was  ever  made 
to  the  validity  of  the  appointment  of  clerk  of  the  superior  court. 
This,  was  i|)..Qfl^jt  dividinff-  an  office  in  the  sense  in  which 
that  term  is  used  by  the  supreme  court ;  and  it  was  taking 
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away  a  large  share  of  its  duties  and  emoluments,  and  conferr^g 
them  upon  another  ofBper  created  by  this  law. 

In  the  case  of  The  People  v.  Garey,  (6  Coweriy  642,)  it  is  deci* 
ded,  that  although  the  legislature  had  no  power  to  shorten  the 
constitutional  term  of  office  of  a  justice  of  the  peace,  yet  that  it 
was  competent  to  enlarge  or  contract  his  territorial  jurisdiction. 
The  legislature  then  can  pass  a  law  which  affects  an  officer  inci- 
dentally, either  as  to  jurisdiction  or  in  his  emoluments,  when  done 
in  good  faith  and  to  promote  the  public  interest,  and  yet  not 
infringe  upon  his  constitutional  rights.    If  the  civil  jurisdiction 
of  justices  of  the  peace  had  been  such  as  to  authorize  a  recov- 
ery  to  the  amount  of  one  hundred  dollars  at  the  adoption 
of  the  constitution,  I  apprehend  that  there  could  have  been  no 
substantial  objection  to  the  exercise  of  legislative  power  in  lim- 
iting that  jurisdiction  to  fifty  dollars.    The  office,  properly  and 
technically  speaking,  is  not  affected  in  its  appropriate  functions 
or  its  tenure,  but  only  in  its  power  and  emoluments ;  and  these 
are,  and  I  think  always  should  be,  under  legislative  control.  And 
this  is  an  apposite  and  illustrative  comparison ;  for  the  civil  ju- 
risdiction of  a  justice  of  the  peace  formed  no  part  of  the  original 
office,  but  was  engrafted  upon  it.    Just  so,  the  taking  away  of  a 
part  of  the  duties  and  emoluments  from  the  office  of  the  county 
clerk,  which  had  been  engrafted  upon  that  office,  did  not  affect 
the  office  itself.    That  remained  intact.    Its  original  duties  per- 
tained to  local  and  county  matters,  which  were  connected  with 
the  administration  of  the  government,  aside  from  the  judicial 
department;  and  it  remains  charged  with  those  duties  still. 
Any  attempt  to  transfer  those  duties  to  another  officer  not  elected 
by  the  people,  might  well  be  resisted  as  unconstitutional.    If  the 
clerkship  of  the  court  had  been  considered  but  an  incident  to 
the  office  of  clerk  of  the  county,  the  supreme  court  seem  to  con« 
cede  that  it  could  have  been  separated  in  the  manner  it  has  been 
without  objection.    For  the  reasons  above  expressed,  I  haTe 
come  to  the  conclusion  that  it  was  only  an  incident ;  and  that  in 
this  respect  the  court  below  erred. 

But  again  it  is  contended  that  the  law  is  unconstitutional  and 
Yoidj  because  it  affects  the  city  charter,  and  was  not  passed  by  a 
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two-third  vote.  By  that  charter  the  mayor,  recorder  and  alder* 
men  have  a  right  to  sit  in  that  court  as  judges  thereof;  and  the 
act  excludes  them  from  any  share  in  the  appointment  But  the 
answer  made  to  this  objection  appears  to  me  to  be  very  plain 
and  conclusive.  What  part  of  the  charter  confers  upon  those 
ojQScers  any  such  right?  We  have  no  evidence  that  any  such 
right  was  ever  enjoyed  or  claimed  under  the  charter.  No  such 
power  was  ever  before  exercised  by  the  court  It  was  conferred 
by  the  law.  As  they  never  possessed  the  right  to  participate  in 
this  appointment,  it  cannot  be  said  that  any  such  right  has  been 
taken  from  them.  Consequently  it  cannot  be  urged  that  the  city 
charter  has  been  in  this  respect  affected  by  the  law. 

I  am  of  the  opinion  that  the  judgment  of  the  supreme  court 
should  be  reversed.  v , 

'  On  the  question  being  put,  '<  Shall  this  judgment  be  reversed  ?" 
the  members  of  the  court  voted  as  follows : 

jFbr  reversal :  Senators  Clark  and  Porter — 2. 

For  affirmance :  The  ^resident,  The  Chancellor,  and 

Senators  Backus,  Beekman,  Bockee,  Burnham,  Chamber- 

L.AIN,  Denniston,  Deto,  Emmons,  Folsom,  Hand,  HarDi 

Johnson,  Lester,  Lott,  Scovill,  Sedowick,  Smith,  Yar- 

NBY — ^20. 

Judgment  affirmed. 


Stone  vs.  Cooper. 


The  defendant  who  was  the  editor  of  a  newspaper  owed  the  plaintiff' money  upon  an 

•ward  of  arbitrators ;  in  speaking  of  which  and  of  the  plaintiff  in  an  article  in  his 

psper  he  said,  the  money  wiU  be  forthcoming  on  the  loot  day  allowed  by  the  award, 

kttt  we  are  not  diepoeed  to  aUow  him  to  put  it  into  WalLetreet  for  thaving 

jntrpoeee  before  that  period;  hsld  not  libeUons. 

A  deelaration  for  libel  stated  by  way  of  inducement  that  there  were  vague  reparts 

in  eironlation  that  the  plaintiff  had  done  something  disreputable  and  disgraceful 

to  fais  character  in  connection  with  breaking  or  causing  to  be  broken  a  look  or 

for  the  purpose  of  taking  on  execution  money  in  the  possession  of  on6 
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▲.  M.  B.,  and  then  set  forth  a  paUieation  hj  the  defendant  in  nlatioii  to 
wiiieh  he  owed  the  plaintSfffai  whieh  it  wai  nid«lhewwiU  be  no  loekRmlh  M- 
eeeeary  to  getM the raidy,"  whieh Hie  deelaration  evened  nftned Co Ihe  teiperta 
u|d  was  intended  tq  ohaigethepbintiilfinlhhaYiag^oneaonietbiQf  dieipietfBl; 
.  kild  ixMafficieDt,  and  that  the,  rabetanoe  of  the  leportu  ahoqld  have  been  stAled., 

On  error  from  the  supreme  c(ourt  Cooper  sued  Stone  in  Ibe 
court  belov^  for  libel  The  declaration  alleged  that  on  the  17th 
June,  1842,  an  award  was  made  pursuant  to  a  submission  to 
arbitration  between  the  parties,  by  which  the  defendant  was 
Ordered  to  pay  to  the  plaintiff  $300  in  sixty  days  from  the  time 
of  making  the  award ;  and  also  that  before  the  publication  com- 
plained of  ^  various,  and  oftentimes  vague  and  inconsistent 
statements  and  representations  had  been  made  and  circulated  of 
and  concerning  the  said  plaintiff,  to  the  effect  that  he  the  said 
plaintiff  had  done  something  disreputable  and  di^^ceful  to  his 
character  in  connection  with  breaking  or  causing  to  be  broken 
a  lock  or  locks  for  the  purpose  of  taking  on  execution  money  in 
the  possession  of  one  Andrew  M.  Barber,  insomuch  that  it  was 
generally  known  and  understood  by  and  amongst  the  neighbors 
of  the  plaintiff  and  other  good  and  worthy  citizens  of  the  United 
States,  th^t  .the  aforesaid  statements  and  representations  bad 
been. made,  and  circulated  of  and  concerning  the  said  plaintiff'' 
Ye^  the  said  defendant  well  knowing  &Ci,  to  wit^  on  th&  sixth 
day  of  July,  1842,  to  wit,  at  &c.  in  a  newspaper  called  the  New* 
York.  SpeotatOTi  fiedsely  &c.  published  the  false,  malicious  and 
defamatory  libel  of  and  concerning  the  plaintiff  and  of  and  coiu- 
ceming  the  aforesaid  sum  of  money  directed  by  the  aforesaid 
award  to  be  paid  by  the  defendant  to  the  plaintiff  and  of  and 
concerning  the  aforesaid  statements  and  representations  concern* 
ing  the  said  plaintiff,  to  wit,  &c.  The  publication  omitting  the 
innuendoes  ia  as  ^follows :  "  Mr.  J.  Fennimore  Cooper  need  not 
be  sa  fidgety  in  hie  anxiety  to  finger  the  cash  to  be  paid  by  «s 
towards^  his  support.  It  will  be  forthcoming  on  the  last  day 
idlowed  by  the  award,  but  we  are  not  disposed  to  allow  him  to 
put  it  into  Wall-street  for.  shaving  purposes  before  that  peiiod. 
Wait  patiently.  There  will  be  no  locksmith  necessary  to  get  at 
the  ready."    The  first  count  concluded  with  an  averment  thlit 
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hf  (he  expreBsion  relating  to  the  locksmith  the  defendant  refer- 
red' to  the  statements  and  representations  before  mentioned,  and 
intended  to  insinuate  that  the  said  plaintiff  had  done  something 
disgraceful  to  his  character  in  connection  with  breaking,  or 
causfiig  to  be  broken  a  lock  or  locks  for  the  purpose  of  taking 
bn  execution  Ihoney  in  the  possession  of  Andrew  M.  Barber. 

There  was  a  second  count  on  the  same  publication  which 
was  like  the  first  except  that  the  concluding  ayei;ment  ^nras 
omitted.  The  defendant  demurred  to  each  count,  assigning 
special  causes  of  demurrer,  and  the  plaintiff  joined  in  demurrer. 
*rhe  court  below  gave  judgment  for  the  plaintiff;  upon  which 
he  sued  out  a  writ  of  inquiry,  and  his  damag^es  were  assessed  at 
4^2ob, for  which  with  the  costs  the  plain'tiffnad  judgment,  and 
the  defendant  brought  error  to  this  court. 

l%e  following  opinion  sets  forth  the  reasons  of  the  supreme 
cburt: 

CbwE jr,  J.  The  nature  of  the  story  concerning  the  lock,  is 
liot  stated  in  the  inducement :  therefore,  although  tbei  allusion 
to  it,  at  the  cohclusion  of  the  article,  may  be  sufficiently  charged, 
It  (dannot  be  regardeil  as  rendering  the  clause  libellous.  The 
istory  should  have  been  stated,  that  it  might  be  seen  on  the  record 
to  have  been  discreditable.  The  whole  is  in  efiect,  averring  no 
inore,  than  that  the  defendant  has  said  something  disgracefyl 
of  the  plaintiff,  without  showing  what  it  was.  That  would  be 
ill  pleading. 

tU>th  the  first  and  second  counts^  therefore,  must  stand,  if  at 
^1,  on  '^e  same  ground,  viz.  that  the  article  is  libellous,  per  se. 

The  publication  in  question  represents  the  defendant  as  anx- 
iotis  to  get  the  money  speedily,  for  the  purpose  of  using  it  in 
Slaving.  To  shave,  with  money,  imports,  in  common  parlance, 
the  lending  it  oii  usury,  or  making  unfair  purchasies  with  it ;  in 
fbort,  availing  one's  self  of  others'  wants,  to  obtiedn  an  advan- 
tage, arid  make  an  unconscientious  i)rofit.  To  shave  is,  in  one 
sense; "  to  strip,  to  oppress,  by  extortion^  tofieeceP  ( Web.  Diet. 
*'  shave/*  pi.  6.)  It  is  "  to  strip,  to  oppress  by  extortion,  to  pillage.'' 
{John.  Diet.  ^  to  shave,**  pL  5.)    To  charge  a  man  with  shar 
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ying  by  his  money,  fixes  the  word  with  an  obvious  moral 
The  libel  perhaps  implies  that  the  plaintiff  was  in  the  habit  of 
shaving :  at  least,  that  he  was  anxious  to  use  the  particular  sum 
for  that  purpose. 

The  charge  of  a  vice,  or  of  a  vicious  propensity,  in  a  particu- 
lar instance,  is  libellous*  It  is  holding  a  man  up  to  the  scorn 
of  society  in  general.    {Ehlt  on  Libels^  221,  K  Y.  ed.  of  1818. j 

M.  S.  Bidwell  ^  J.  A.  Spencer,  for  the  plaintiff  in  error. 

1.  The  statements  and  representations  referred  to  in  the  intro- 
ductory part  of  the  declaration  should  have  been  set  forth  to 
enable  the  court  to  judge  whether  the  allusion  to  them  in  the 
publication  was  libellous.    {Miller  v.  MaxweUy  16  Wend.  9.) 

2.  The  publication,  properly  understood,  does  not  impute  to  the 
plaintiff  the  intention  of  using  the  money  payable  to  him  on  the 
award  for  shaving  purposes.  3.  But  if  it  did  it  would  not  be 
libellous.  The  words  '^for  shaving  purposes  in  Wall-street" 
mean  in  their  popular  sense  no  more  than  the  purchasing  of  se- 
curities offered  for  sale  for  a  less  amount  than  that  payable  by 
them.  The  article  is  obviously  playful  and  innocent  4.  Ther< 
is  no  difference  in  reason  and  principle  between  written  and  oral 
slander;  the  same  rules  should  be  applied  to  both,  and  where 
words  if  spoken  would  not  be  actionable,  an  action  should  not 
be  sustained  upon  them,  if  written.  ( Thorley  v.  Kerry,  4 
Taunt.  365.) 

Richard  Cooper^  for  the  defendant  in  error  I.  The  intro- 
ductory averments  are  sufficient  to  give  application  to  that  part 
of  the  publication  alluding  to  the  locksmith.  Taken  together 
they  shew  that  dishonorable  conduct  was  imputed  to  the  plain- 
tiff. 2.  That  part  of  the  publication  relating  to  shaving  is  clearly 
libellous.  It  imports  a  chaige  against  the  plaintiff  below  of  be- 
ing addicted  to  shaving  practices,  or  of  having  the  reputatioa  of 
a  shaver.  Such  a  charge  is  libellous.  To  shave  means  to  op- 
press by  extortion.  In  libel  words  are  now  to  be  understood  in 
their  most  obvious  and  probable  sense  and  in  that  in  which  men  in 
general  would  understand  them.  After  verdict  or  upon  demurreri 
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which  admits  the  malicei  they  should  be  understood  in  their 
worst  sense. 

The  Chancellor.     The  action  in  this  case  was  for  an 
allied  libel,  and  the  only  question  presented  for  consideration 
is  whether  the  publication  was  in  fact  libellous  when  taken  in 
connection  with  the  extrinsic  facts  stated  in  the  declaration. 
The  learned  judge  who  delivered  the  opinion  of  the  supreme 
court  was  unquestionably  right  in  supposing  that  the  averment 
in  the  declaration  as  to  the  vague  statements  and  representations 
in  circulation  relative  to  the  breaking  of  a  lock  were  wholly  in- 
sufficient to  give  point  and  meaning  to  the  part  of  the  defendant's 
publication  which  stated  that  there  would  be  no  locksmith  ne- 
cessary "  to  get  at  the  ready."    The  substance,  at  least,  of  the 
&lse  representation  which  had  previously  been  made  against  the 
plaintiff  to  which  these  words  in  the  defendant's  publication  are 
supposed  to  allude,  should  have  been  stated  in  the  declaration ; 
so  that  the  court  could  detennine,  as  a  matter  of  law,  whether 
the  publication  in  question  would  be  libellous  if  the  defendamt 
intended  to  convey  the  impression  to  the  public  that  he  believed 
those  representations  to  be  true.    Nor  is  there  any  thing  in  the 
part  of  the  publication  which  alludes  to  money  awarded  by  the 
arbitrators  as  cash  that  was  to.be  paid,  by  the  defendant, /or /Ae 
plaintiff^ 8  support^  which  renders  thaX,  part  of  the  publication 
libellous.    Although  we  may  have  heard  from  the  public  papers, 
or  otherwise,  what  was  the  real  subject  in  controversy  before 
the  arbitrators,  and  that  the  reputation  of  the  plaintiff  as  a 
correct  and  impartial  naval   historian  was  triumphantly  sus- 
tained by  their  decision,  we  cannot  as  a  court  take  judicial  no- 
tice of  the  fact,  nor  look  beyond  this  record  for  the  purpose  of 
iiscertaining  the  nature  and  meaning  of  this  part  of  the  alleged 
libel.    The  declaration  is  entirely  silent  as  to  the  nature  of  the 
controversy  upon  which  die  award  of  the  arbitrators  had  directed 
a  sum  of  money  to  be  paid,  by  the  defendant,  to  the  plaintiff  in 
this  suit.    The  natural  inference,  therefore,  from  the  language 
of  the  publication  in  connection  with  the  averments  in  the  de- 
claration, in  the  absence  of  anyother  information  on  the  subject| 
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wbiild  be  that  the' defendant  was  tind^Bdme  legal  or^tiiitatte 
obligation  to  the  plaintiff  to  pay  him  the  $300  for  his  su)[qpo)rt, 
and  that  the  arbitrators  had  by  their  award  directed  the  payment 
of  that  money  within  a  specified  period,  which  had  ^not  expired 
at  the  time  of  the  pablimition  of  the  alleg^  libel.  Giviiig  lUis 
natural  construction  to  the  language  bf  the  publieation,  in  con- 
nection with  the  averments,  there  is  nothing  in  that  part  of  the 
publication  which  was  calculated  to  degrade  the  chartAbterof 
the  plaintiff  in  the  public  estimation,  or  eir^n  to  wound  die  ftel- 
mgs  of  a  gentleman.  And  if  the  plaintiff  supposed  the  defctti 
dant  intended  by  this  publication  to  induce  the  public  to  betieta 
that  the  plaintiff  was  in  the  habit  of  instituting  and  }^rosecufin§ 
libel  suits  for  the  mere  purpose  of  obtaining"  moaey  as  a  meailii 
of  obtaining  a  irapport,  he  should  in  his  declaration  have  slated 
the  nature  of  the  controversy  in  reference  to  which  the  awibft 
was  made;  and  should  also  have  accompanied  that  sCateititet 
with  the  averment  of  such  other  facts  as  woUfd  be  neces6aiy>l6 
enable  the  court  to  give  sueh  a  construction  to  the  laugu^^  irf 
the  publication.  Whether  this  part  of  the  piublicatidh  cotdfl 
have  been  made  libellous  by  any  averments  6f  6Xtriiisic  tatfM 
and  circumstances,  it  is  not  necessary  now  to  determine.  It  & 
sufficient  to  say  it  is  not  libellous  per  $e;  and  that  there  b 
nothing  in  the  declaration  which  can  aufhorize  the  Cdurt  io  i^y 
it  was  calculated  to  injure  the  diaracter  6f  the  plaint)^  or  io 
d^rade  him  in  the  pul^lic  estimation.  It  therefore  only  temaini 
for  me  to  consider  whetfier  the  intimation  in  Ihe  pi:A)lication, 
ftat  the  plaintiff  either  desired  or  mtendeA  t^  put  the  mod^, 
Which  had  been  awarded  to  him,  into  Wall-street  for  shatir^ 
purposes,  was  in  itself  libellous. 

Scarcely  any  two  eiementary  writers  or  even  judges  aglree  ad 
to  the  proper  definition  of  a  libel,  either  as  applied  t6  puUic  offl- 
eers,  or  as  to  the  trade  or  business  of  the  perscm  libelled ;  or  ad 
applied  sunply  to  the  character  or  standing  in  society  of  Ihe  indi- 
vidual against  whom  a  false  charge  is  made  by  the  libeller^  and 
without  reference  to  any  office,  trade,  business,  of  employm^t| 
which  may  be  affected  by  the  alleged  libel.  In  the  cate  Under 
eoiUlideration,  it  is  not  stated  in  the  declaration  that  the  plaitftilf 
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held  any  official  situation,  nor  that  he  was  engaged  in  any  pai^ 
ticular  business  or  employment  which  might  be  presumed  to  be 
injurioilsly  aflfected  in  consequence  of  the  publication  of  the  de- 
fendant.   If  this  publication  is  to  be  deemed  libellous,  thereforei 
upon  the  &cts  stated  in  this  record,  it  would  be  equally  libellous 
if  published  in  reference  to  the  humblest  citizen  of  the  state.    I 
cannot  agree,  however,  with  the  counsel  for  the  plaintiff  in  error, 
that  no  written  publication  concerning  a  mere  private  individual, 
and  without  reference  to  any  particular  business  or  employment 
in  which  he  is  engaged,  can  be  suflkient  to  sustain  an  action 
fot  damages  unless  the  nature  of  the  charge  is  such  that  it  would 
have  been  sufficient  to  sustain  an  action  for  mere  verbal  slander. 
It  is  true  Sir  James  Mansfield,  in  delivering  the  opinion  of  the 
court  of  exchequer  chamber  in  the  case  of  TTtorley  v.  Kerry j  (4 
Tauni.  36^)  inclines  to  repudiate  the  distinction  between  verbal 
and  written  slander,  as  the  foundation  of  an  action  for  damages 
merely,  and  says  that  if  the  question  was  the  first  time  to  be 
decided,  he  should  have  no  hesitation  in  saying  that  no  action 
could  be  maintained  for  written  scandal  which  could  not  have 
been  maintained  for  the  sune  words  if  they  had  been  spoken ; 
but  he  admits  that  the  law  as  settled  and  established  by  some 
of  the  ablest  judges  in  England  is  otherwise.    And  the  judg- 
ment of  the  court  in  the  case  then  under  consideration  wail 
made  in  accordance  with  the  settled  law  on  that  sutgect    Still 
it  is  not  every  &lse  charge  against  an  individual,  even  when  the 
same  is  deliberately  reduced  to  writing  and  published  to  the 
world,  which  is  sufficient  to  sustain  a  private  action  to  recover  a 
compensation  in  damages  as  for  a  libel.    Some  publications  are 
deemed  libellous  so  as  to  render  the  authors  thereof  liable  to  be 
punished  criminally,  in  consequence  of  their  tendencies  to  dis- 
turb the  public  peace,  although  no  private  injury  will  probably 
result  to  any  one  from  such  publications.    Such  are  the  cases 
of  libels  upon  the  dead,  whereby  the  feelings  of  surviving  rela- 
tives may  be  deeply  wounded;  the  consequences  of  which 
would  probably  be  attempts  to  inflict  summary  justice  upon  the 
authors  of  such  libels  if  the  laws  had  not  provided  the  more 
peaceful  remedy  of  a  resort  io  a  criminal  prosecution.    But  to 
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•nstain  a  private  action  for  the  recovery  of  a  compensation  in 
damages  for  a  false  and  unauthorized  publication,  the  plaintiff 
iu  such  action  must  either  aver  and  prove  that  he  has  sustained 
some  special  damage  from  the  publication  of  the  matter  charged 
against  him ;  or  the  nature  of  the  charge  itself  must  be  such 
that  the  court  can  legally  presume  he  has  been  degraded  in  the 
estimation  of  his  acquaintances  or  of  the  public,  or  has  suffered 
some  other  loss  either  in  his  property,  character,  or  business,  or 
in  his  domestic  or  social  relations,  in  consequence  of  the  publi- 
cation of  such  charge.  Where  from  the  nature  of  the  chargey 
therefore,  in  connection  with  other  facts  stated  in  the  plaintiff's 
declaration,  no  such  injury  or  loss  will  necessarily  or  even  prob- 
ably result  to  him  in  consequence  of  the  publication  of  such 
chaise,  he  cannot  recover  damages  as  for  a  libel,  without  aver- 
ring and  proving  that  special  damage  has  been  in  fact  sustained 
by  him  in  consequence  of  the  publication  of  the  false  and  un- 
founded charge. 

The  word  shave  certainly  is  sometimes  used  to  denote  the 
Act  of  obtaining  the  property  of  another  by  oppression  and  ex- 
tortion ;  that  is  by  taking  an  inequitable  und  unconscientious 
advantage  of  his  situation  to  fleece  or  strip  him  of  his  property. 
And  if  there  was  any  thing  in  the  publication  under  considera- 
tion fronv  which  it  could  be  fairly  inferred  that  the  defendant 
meant  to  charge,  or  to  induce  the  public  to  believe  that  the 
plaintiff  had  been  guilty  of  such  extortion  and'  oppression,  I 
diould  not  hesitate  to  pronounce  the  publication  libellous.  For 
the  belief  that  he  had  been  guilty  of  such  misconduct  would  be 
very  likely  to  injure  his  reputation  as  an  honest  man  and  a 
good  citizen,  and  to  expose  him  to  public  hatred  and  contempt. 
Suchy  however,  is  not  the  natural  sense  in  which  those  who 
read  this  publication  would  be  likely  to  understand  it  For  the 
word  shave  is  also  used  to  denote  the  buying  of  existing  notes 
and  other  securities  for  money  at  a  discount  beyond  the  nomi' 
nal  amount  of  the  debt  and  interest  due  or  to  become  due  on 
such  notes  or  securities.  And  this  court  has  decided  that  shav- 
ing of  that  description  is  a  legitin^ite  and  legal  business,  and 
does  not  come  either  within  the  1  ster  or  spirit  of  the  usury 
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1«W8 ;  although  the  vendee  takes  from  the  seller  a  guaranty  for 
the  collection  of  a  sum  equal  to  the  purchase  money  and  legal 
interest  thereon,  and  with  the  right  to  retain  for  his  own  use 
all  he  can  collect,  upon  the  securities  purchased  beyond  that  ^ 
amount.  {Oram  v.  Hendricks,  7  Wend.  jR.  669 ;  Rapdye  r. 
Anderaon,  4  HUVs  Rep.  472.)  And  certainly  it  cannot  be  libel- 
lous per  se  to  charge  that  a  citizen  has  actually  been  engaged 
in  a  business  which  the  highest  judicial  tribunal  in  the  state 
has  declared  to  be  neither  improper  nor  illegal ;  and  which  is 
not  considered  by  the  public,  either  as  dishonest  or  disreputa- 
ble. It  is  this  kind  of  shaving  operations,  in  which  money, 
placed  in  the  great  money  mart  of  the  United  States  for  the 
purpose  6f  being  used  in  shaving,  is  generally  understood  to  be 
employed ;  while  that  odious  and  disgraceful  kind  of  shaving 
which  consists  in  fleecing  individuals  of  their  property  by  over- 
reaching, extortion,  and  oppression,  is  practised  by  unworthy 
and  unconscientious  men  in  all  parts  of  the  state.  The  fair 
and  legitimate  meaning  of  the  intimation  in  the  publication 
under  consideration  therefore  was,  that  the  plaintiff  either 
wished  or  intended  to  put  the  diree  hundred  dollars  awarded 
to  him  by  the  arbitrators,  into  the  hands  of  some  one  in  Wall- 
street  to  be  employed  in  the  legitimate  and  profitable  business 
of  buying  up  securities  at  a  discount ;  as  the  most  respectable 
brokers  in  Wall-street  are  in  the  constant  habit  of  doing.  For 
these  reasons  I  think  the  court  below  erred  in  giving  to  the 
language  of  the  defendant's  publication  an  imnatural  and  odious 
meaning,  not  warranted  by  the  term  shaving  in  the  connection 
in  which  it  was  used ;  and  that  the  defendant  was  entitled  to 
judgment  upon  the  demurrer  to  the  plaintiff's  declaration.  I 
shall  therefore  vote  to  reverse  the  judgment  of  the  supreme 
court. 

Porter,  Senator.  The  plaintiff  in  the  introductory  part  of 
his  declaration  states,  that  there  were  various  vague  and  incon- 
sistent statements  circulated  in  connexion  with  breaking  locks, 
but  gives  no  particular  account  of  what  those  statements  were. 
He  says  they  were  diss:raceful  to  his  character.    Birt  in  what 
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for  the  defendant  below  upon  the  demurrer;  and  that  theif 
judgment  should  be  reversed. 

BocKEE,  Hard  and  Beers,  Senators,  also  delivered  written 
opinions  in  favor  of  reversal. 

Barlow,  Senator.  The  averments  are  not  sufficient  to  shew 
precisely  what  was  intended  by  the  allusion  to  the  locksmith 
contained  in  the  publication  complained  of.  The  only  question 
therefore  is,  whether  the  article  is  actionable  without  Teference 
to  these  averments. 

If  the  publication  imputes  to  the  plaintiff  any  criminal  offence, 
or  an  offence  against  good  morals  or  any  thing  which  is  injurious 
to  his  character,  or  which  would  tend  to  affect  his  good  standing 
in  society,  it  is  libellous.  Our  laws  regard  character  and  repu- 
tation as  valuable  possessions,  and  profess  to  afford  them  pro- 
tection against  the  assaults  of  the  malicious.  This  is  quite  con- 
sistent with  that  freedom  of  speech  and  of  the  press  which  all 
regard  as  sacred  and  inviolable.  Public  journalists  have  no  pe- 
culiar exemption  from  the  general  rules  of  law  on  this  subject, 
and  are  liable  for  injurious  publications  in  precisely  the  same 
cases  in  which  individuals  in  other  professions  or  employments 
would  be.  If  a  licence  were  granted  to  them  to  attack  without 
r^ard  to  tru^  and  widi  impunity,  the  character  and  conduct 
of  their  fellow  citizens,  it  must  be  extended  indiscriminately  to 
all ;  and  the  absence  of  all  responsibility  for  such  assaults  would 
lead  to  consequences  the  most  disastrous  to  the  whole  frame  of 
society. 

The  expression  in  the  publication  complained  of  <<  We  are  not 
disposed  to  allow  him"  to  put  the  money  we  owe  him  "  into 
Wall-street  for  shaving  purposes,"  has  a  very  intelligible  mean- 
ing in  the  minds  of  men  in  general.  It  would  unquestionably 
be  understood  to  allude  to  the  practice  of  purchasing  evidences 
of  debt  at  great  and  oppressive  discounts,  a  business  justly  odious 
and  plainly  derogatory  to  an  honorable  and  manly  character. 
One  who  has  justly  acquired  the  reputation  of  a  shaver  is  uni- 
ver  ally  regarded  with  dislike  and  suspicion  by  all  well  balanced 
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minds  and  in  all  well  reg^ilated  communities.  To  impute  such 
a  character  falsely  to  another  in  a  written  publication  is  therefore 
libellous.  The  whole  scope  of  the  publication  shews  that  it  was 
intended  to  attach  that  imputation  to  the  plaintiff.  Hence  the 
remark  that  the  defendant  intended  to  withhold  the  cash  until 
"  the  last  day  allowed  by  the  award."  True,  he  could  legally 
thus  withhold  it,  but  the  intention  to  do  so  is  not  put  upon  that 
ground,  but  is  imputed  to  the  reluctance  which  the  writer  felt  to 
having  it  prematurely  afford  the  means  for  carrying  on  the  im- 
moral or  illegal  business  of  shaving.  If  the  defendant  did  not 
mean  to  convey  the  idea  that  the  purposes  for  which  he  indicated 
that  the  money  was  ultimately  to  be  employed  were  odious  and 
immoral,  there  would  be  no  point  in  the  remark  about  withholding 
it.  I  conclude  therefore  that  the  article  imputes  to  the  plaintiff  a 
disposition  or  an  intention  to  do  an  immoral  if  not  a  criminal  act 

The  remark  that  "  there  will  be  no  locksmith  necessary  to 
get  at  the  ready,''  hints  at  some  highly  improper  if  not  felonious 
manner  of  getting  money,  the  disposition  to  use  which  in  case 
of  necessity  is  imputed  to  the  plaintiff.  I  shall  not  speculate  in  or- 
der to  ascertain  whether  the  words  may  not  by  possibility  refer  to 
some  innocent  or  harmless  matter.  The  lanoruasfe  is  to  be  taken 
in  its  most  easy  and  natural  sense,  and  it  is  enough  if  it  im- 
putes either  crime  or  some  conduct  the  belief  of  which  would 
be  injurious  to  the  plaintiff's  character.  No  one  can  doubt  but 
that  the  remark  was  intentionally  offensive  and  provoking ;  and 
one  who  will  indulge  in  such  a  kind  of  writing  is  not  entitled 
to  the  exercise  of  ingenious  speculation  in  order  to  see  if  some 
sense  cannot  be  discovered  which  would  screen  him  from  legal 
animadversion.  The  defendants  counsel  have  made  an  able 
and  elaborate  argument  with  a  view  to  shew  that  crime  must 
necessarily  be  imputed  in  order  to  constitute  a  publication  libel- 
lous, and  that  the  same  rules  apply  to  written  which  govern  in 
the  case  of  verbal  slander.  But  this  is  not  so  in  reason  and 
upon  principle,  nor  is  the  law  justly  chargeable  with  such  in- 
consistency. Yeibal  imputations,  however  gross,  may  die  with 
the  breath  which  sent  them  forth,  and  be  forgotten  with  the  excite- 
ment of  the  occasion  which  produced  them.     But  written  or 
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printed  charges  of  the  same  import  remain  permanently  VifoA 
the  record,  and  by  means  of  the  :press  are  multiplied  and  B^mt  ^ 
abroad  through  the  world  tsiwt  as  the  name  or  fame  of  the  in- 
jured individual  nray  extend  to  destroy  his  character  and  embit- 
ter his  feelings  through  his  whole  life,  and  even  to  degrade  his  * 
memory  in  the  estimation  of  those  who  may  come  after  him. 
The  distinction  stands  on  a  broad  and  rational  foundation,  and 
should  not  therefore  be  subverted  unless  we  are  compelled  to  da 
so  by  precedents  bearing  directly  upon  ihe  question.  But  we 
af e  under  no  necessity  to  do  this^  for  the  distinction  has  been 
Icsig  recognized  and  acted  upon  and  seems  to  be  firmly  established* 
In  my  opinion,  therefofe,  the  judgment  should  be  affirmed. 

On  the  question  being  put, "  Sboil  this  judgment  be  reversed  ?'' 
the:  members  of  the  court  voted  as  folk)ws : 

Per  reversal:  The  President,  The  Chancellor,  and 
Senators  Backus^  Beekman,  Beers,   Boceee,  Burnham,  . 
Chamberlain,   Denniston,  Deyo,  Emmons,  Hard,  Lott, 
Porter  and  Sedgwick— 15. 

Pot  affirmance :  Senators  Barlow,  Hand,  Johnson,  Jones 
and  Smiths— 5. 

Judgment  reversed. 


Adaiis  vs.  Hitll* 


Th*  plaintiff  bemg  the  assignee  of  a  lease  and  bound  by  covenant  to  pay  the 
rents,  &,c.,  to  the  lessor,  assigned  the  same  to  the  defendant  by  writing,  eipressin^ 
a  eonsideratien  of  $3,000,  whettmpon  the  latter  executed  a  covenant  to  pay  the 
ttntMt  SiCt  and  «t  the  same  tune  |^ve  the  plaintiff  two  notes,  under  seal,  for  tJi* 
pfeiymeat  respectively  of  $3,000  and  $1,000.  In  covenant  upon  the  first  mcin- 
4ioned  note,  field  that  the  defendant  might  prove  by  parol  that  the  other  note  was 
given  as  collateral  security  for  the  covenant  to  pay  the  rent,  that  he  had  paid  it 
at  maturity  and  had  been  aAerwards  oompeDod  to  pay  the  lent,  to  a  like  ainoiiiit« 
to  avoid  a  distress,  iaodtbuB  lay  a  lonndatian  Snr  «  set-off  agunst  Uie  fkuaiiS 
6r  the  $l«e0. 
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On  error  from  the  supreme  court.    Hull  brought  an  action  of 
debt  in  the  court  below,  against  Adams,  upon  a*  s^^ed  note 
and  for  the  balance  due  upon  an  account ;    and  issue  being 
joined,  the  cause  was  deferred  to  referees,  who  ret)orted  in  faVor 
of  the  plaintiff  for  a  sum  less  than  the  amount  claimed.    The 
plaintiff  moved  to  set  aside  the  report,  which  motion  was  grant- 
ed at  the  July  term,  1841.    The  facts  proved  on  the  trial  and 
the  opinion  of  the  supreme  court  on  that  motion,  are  reported 
in  1  £fi//,  601.    The  cause  was  again  tried  before  the  referees, 
when  the  plaintiff  gave  in  evidence  a  note  under  seal,  executed 
by  the  defendant,  and  dalted  12th  January,  1839,  by  which 
he  promised  to  pay  the  plaintiff  two  thousand  dollars,  by' 
the  first  day  of  November,  then  next,  with  interest  after  the 
first  day  of  May,  then  next.    The  following  written  evidence 
was  then  produced  by  mutual  consent,  viz.:  (1)  A  lease  dated 
November  25,  1837,  executed  by  one  Cocks  and  his  wife  to 
Samuel  C.  Adams,  of  a  piece  of  land  for  a  brick-yard  and  a 
dock,  for  the  term  of  twenty-eight  years,  reserving  a  rent  of 
$1000  per  annumj  payable  on  the  first  day  of  May  in  each 
year.    (2)  An  assignment  of  this  lease  by  the  lessee  to  the 
plaintiff^  dated  11th  December,  1837,  expressed  to  be  subject  to 
the  rents  and  covenants  therein  contained,  and  a  covenant  by 
the  plaintiff  tilso  endorsed  on  the  lease,  engaging  with  S.  C. 
Adams,  the  lessee,  to  keep  and  perform  all  the  covenants  on  his 
part  contained  in  the  lease.    (3)  An  assignment  of  the  lease, 
dated  12th  January,  1839,  by  the  plaintiff  to  the  defendant, 
Abel  Adams,  expressed  to  be  in  consideration  of  $^3000,  and  of 
the  defendant's  having  agreed  to  perform  the  covenants  on  the 
part  of  the  lessee  mentioned  in  the  lease — subject  to  the  rents 
and  covenants  in  the  lease,  and  to  a  sub-lease  of  a  part  of  the 
premises  which  the  plaintiff  had  given  to  one  A.  A.  Hull.    Un- 
der this  assignment  there  was  a  written  covenant  of  the  same 
date  executed  to  the  plaintiff  by  the  defendant,  whereby  lie  agreed 
to  keep  and  perform  all  the  covenants  on  the  part  of  the  lessee 
contained  in  the  original  lease.    It  was  admitted  that  at  the 
time  of  the  execution  of  the  last  mentioned  assignment  and 
covenaijt,  the  s^led  note  on  %vhich  the  suit  was  brought,  and' 


308  CASES  IN  THE  COURT  OF  ERRORS. 


Adaou  V.  Hull 


also  another  sealed  note  for  the  payment  of  $1000,  were  exe» 
cuted  by  the  defendant  to  the  plaintiff. 

The  defendant  then  offered  to  prove  that  the  consideration  of 
the  assignment  by  the  plaintiff  to  him  of  the  lease  in  qT^estion, 
was  the  sum  of  $2000  only,  mid  that  the  note  for  $1000,  bo- 
fore  mentioned,  was  given  to  secure  collaterally  the  payment  of 
the  rent  due  to  the  lessor  for  one  year,  and  that  the  note  was 
payable  on  the  1st  day  of  May  after  its  date,  and  that  the  defen-^ 
dant  had  paid  this  note  to  the  plaintiff  at  maturity.  The 
defendant  further  offered  to  prove  that  the  plaintiff  neglected  to 
pay  Cocks,  the  lessor,  the  $1000  for  rent  due  1st  May,  1839, 
in  consequence  of  which  Cocks  called  upon  the  defendant  for 
the  same  and  compelled  him  to  pay  it  ill  order  to  save  his  pro- 
perty on  the  demised  premises  from  distress.  The  plaintiff'j 
counsel  objected  to  this  evidence  on  the  ground  that  it  was 
inconsistent  with  the  terms  and  legal  e£fect  of  the  lease,  and  jf 
the  assignment  and  covenant,  and  contradictory  thereto.  The 
referees  rejected  the  evidence  and  disallowed  the  defendant's 
claim  of  $1000  so  paid,  and  reported  in  favor  of  the  plaintiff 
for  the  whole  amount  of  his  demand.  The  defendant  amia 
applied  to  the  supreme  court  to  set  aside  the  report,  which  was 
refused,  and  judgment  was  rendered  for  the  plaintiff.  A  state- 
ment of  the  referees,  containing  the  foregoing  facts,yWas  incor- 
porated into  the  record.  The  defendant  brought  error  to  this 
court. 

A.  Taber^  for  the  plaintiff  in  error.  1.  The  defendant  below 
was  entitled  to  show,  notwithstanding  the  statement  in  the 
assignment,  that  the  actual  consideration  for  that  conveyance 
was  $2000  and  not  $3000,  and  then  it  would  have  appeared 
that  both  notes  were  not  given  for  the  purchase  price  of  the 
assignment.  {McCrea  v.  Purmort^  16  Wend*  460 ;  Belden  ▼. 
Seymour^  8  Conn.  304 ;  Chdly  v.  Grubbs,  IJ.X  Marsh.  388 — 
390.) 

2.  It  was  competent  for  the  defendant  below  to  show  that 
the  note  for  $1000  was  given  without  consideration ;  or  that 
the  consideration  upon  which  it  was  given  had  failed,  or  that 
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the  purpose  for  which  it  was  given  had  been  otherwise  accom- 
plished, (2  R.  S.  406,  a  77,  78 ;  Case  v.  Boughton,  11  Wend. 
106;  Sehoonmaker  v.  Itoosa,  17  John,  SOljYznef  cases  died; 
Slade  V.  Halsted,  7  Cowen,  322.) 

3.  Assuming  the  parol  evidence  offered  to  have  been  compe* 
tent,  it  would  have  shown  an  undoubted  right  to  set  off  the 
$1000  paid  by  the  defendant  for  the  rent.  Upon  the  case 
which  would  have  been  made  by  that  proof,  it  would  have 
been  the  defendants  duty  when  he  received  the  amount  of  the 
note  for  $1000,  to  have  paid  the  money  in  satisfaction  of  the 
rent,  and  when  the  defendant  was  subsequently  compelled  to 
pay  it,  such  payment  was  to  the  plaintiff's  use ;  or  the  $1000 
which  the  plaintiff  had  received  was  held  by  him  for  the  defen- 
dant's use. 

4.  That  the  notes  and  the  assignment  and  covenant  were 
parts  of  a  single  transaction,  so  as  to  admit  of  their  being  con- 
straed  together,  was  matter  of  presumption  not  resting  in  wri- 
tings It  is  therefore  liable  to  be  rebutted  by  parol  proof.  {Mc- 
Cullovgh  V.  Girard^  4  Wash.  C.  C.  i?.,  289 ;  Reay  v.  Rich- 
ardson^ C.  M.  tf  R.J  422;  Gerrish  v.  Washburn^  9  Pick. 
388 ;  2  Starki^s  Ev.  1047—1049 ;  1  PhUl  Ev.  662—564 ; 
Cowen  ^  .HilTs  Notesj  p.  1472  et  seq.)  (a) 

3f.  T.  Reynolds^  for  the  defendant  in  error.  The  parol  evi- 
dence went  to  contradict  the  written  agreement  between  the 
parties,  and  was  therefore  properly  excluded  by  the  referees. 

Gardtner,  President.  I  can  perceive  no  valid  objection  to 
Che  admissibility  of  the  evidence  offered  by  the  plaintiff  in  error 
and  rejected  by  the  referees.  The  offer  was  not  to  contradict 
the  covenant  of  the  plaintiff  in  error  to  pay  the  rent  secured  by 
the  lease.  That,  it  appears  by  the  evidence  had  been  paid  for 
the  year,  and  the  obligation  of  the  covenant  so  far  discharged. 
The  object  of  the  offer  was  to  show  that  the  sole  consideration 

(a)  See  Conwtt  ▼.  T^dd,  miU,  13a 
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of  the  $1000  uote  was  to  secure  the  rent,  which  having  bee^ 
paid,  the  consideration  for  thenpte  had  faiied.  .It  appeals  to 
me  that  the  error  upon  the  part  of  the  learned  judge  who  deliv- 
ered the  opinion  of  the  supreme  court,  consists  in  assuming  upon 
no  other  written  evidence  than  the  date  pf  the  notes,  that  each 
of  them  was  given  for  a  part  pf  the  consideration  of  $3000  ex- 
pressed in  the  assignment  of  the.  lease.  That  such  an  ii>ference 
could  not  legitimately  be.di:aw|i  from,  such  evidence  was  admit- 
ted by  the  counsel,  for  the  defendant  in  error.  The  party  mu^t 
go  farther,  and  in  addition  to  the  date,,  by  extr^insic  testimony 
connect  the  notes  (which  pripia  facie  are  complete  and  inde- 
.pendent  agreements)  with  e^ch  other  and  with ,  the  contract  in 
relation  to  the^  lease.  If  this  be  so,  it  in  effect  ^disposes  of  the 
only  question  in  this  cause.  For  if  the  defendant  in  error  is  at 
liberty  to  establish  by  parol  evidence  th^t  th^se  different  instru- 
mentSy  originated  in  the  same  agreement,  and  tl)us  lay  a  founda- 
tion for  the  inference  that  these  nptes  were  in  effect  covenants 
fpr  the  paymeut  of  tlie  consideration  money  mention^  in. the 
assignment,  the  plaintiff  in  error  must. have  the  r^ht  tp  rebiit 
that  presumption  apd  show,  by  testimony  of.  the  same  character 
th^jit  the  note  in  question  was  exec.uted  for  a  different  purpp^ 
or  for  one  that  had  b^n  acconiplishe^d. 

« 

This  was  the  effect  of  the  offer  made  by  the  plaintiff  in  error; 
the  substance  of  which, was,,  1st,  to, prove  that  the  con&idenntion 
of  the. $1000  Qote  was  to  ^cure  rent  to  that  aipount;  2d,  tha: 
the. note  .w;as,paid  at  maturity,  and  3d,.th<]it,the  rent, was  also 
paid  by  the  plaintiff  in  error,  and  consequently  that  tha  defen- 
dant in  error  bad  received,  ,apd  at  the,  time  of  the  cpmmeiice- 
xneQt  of  the  suit  retained  in  hishonds^lpOO,  which  upon  every 
principle  of  equity  was  the  money  of  the  plaintiff|  aud  a 
.proper  subject.of  set-off  against  the  ^000  note  in  siijt. 

Again;  it  is  admittefi  by  the  supreme  cojiirt  in  their. opinion 
Qn4  bythe.counsel  for  rthe  defepf]apt  in  jerror,  as  Jt  .must  Ife 
>iipon  the  authority  of  McCrea  y,  JPurrmri,  (16  Wefid.  4^) 
and  Davenport  v.  Mason,  (15  Mass,  /?.  86,)  that  the  de- 
fendant below  was  entitled, to  shpw  ttie  true. consideration  of  the 
assignment,  notwithstanding  the  recitals  In  that  instrumenti 
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^llie  evidence  being  admissible,  let  lis. aasome  for  the  pufpoiB 
of  testing  this  question  as  true  what  wasoffened  to  be. proved 
fipon  this  subject  before  the  le&rees^  and  that  the  facts  thus 
established  in  relation  to  the  assignment  were  specially  set  forth 
in  that  instrument,  it  would  read  substantially  as  follows:  "In 
consideration  of  $2000  to  bo  paidto  me  on  the  first  d^y  of  De- 
cember next,  with  interest  from  tlie  first  day  of  May,  dso,  in 
constderation  of  the  said  Adams  having  covenanted  to  perform 
all  the  covenants  contained  in  said  lease  that  I  Wager  Hull  juu- 
ior  am  bound  to  p^form ;  I  hereby:  sell|  assign,  &a"    The 
notes  which  the  offer  admits  were  executed  at  the  time  of  the 
assignment,  amount  to  the  sum  of  $8000.    The  one  upon  wh  ich 
•the  action  is  founded  for  $2000,  covers  Uie. whole  consideration 
above  expressed,  which  upon  the.^nj^xisitioD  is  the  true  and 
:Sole  consideration  to  the  plaintiff t  below  for  that  assignment. 
•Sapposc  that  all  the  writings  between  the  parties  placed  and 
construed  together,  as  they  should .  be  acooisdjng  to  the  opinkm 
'  of  the  supreme  court,  and 'what  comes  of  Ifae  learned  judge's  in- 
tforence  that  the  note  for>$l€00  was  a  coreoant  to  pay  so  mtioh 
'  of  the  consideration  1  So  Oblt  from  this,  the  note  for  $1000  wKMidid 
'Upon  the  face  of  the  papers  appear  lo  be  wholly  without  coa- 
^sideration,  or  collateral  to  tfee  covenant  of  the  defendant  belov* 
In  a  word,  it  would  in  this  way  a|»pear  that  the  evidence  offered 
was  consistent  with,  instead  of  conlradictiog  the  covenants  of 
the  plaintiff  in  error.    It  left  them: untouched*    The  offer  in 
:  fact  assumed  their  validity,  imd  that  they  had  been  ftal  fiUed.  *  Qy 
'^steblishing  the  true  consideration  df  the  assignment,  (which  the 
-learned  judge  admits  to  have  been  the  right  of  tlie  plaintiff  m 
« error,)  it  -would  appear  tfiat  the  note  for  $1000  had  not,  and 
*«onld  not  have  been>  executed  to  ^cure  any  part  of  the  eonside- 
mtion  of  that  instrument,  but  that  it  must  bare  been  given  for 
some  otlier  purpose.    And  then  by  sliowing  the  eonstdeFati^ri 
of  the  no^e,  (a  rightirbich  is  eecured  by  Ae.  statute,)  the  pur- 
"pose  for  which  it  was  execfuted  woiaid. appear;  tisie  6kj^t  i^T 
which  the  note  was  ^iven  and  the  consideration  beitig  ialWs 
«aae  identical.    These  propositions  being  established  tlie  <x^bt 
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to  set  off  the  money  paid  upon  the  $1000  note  M'^uld  follow  at 
a  legal  consequence. 

My  opinion  is  therefore  in  favor  of  reversing  the  judgment  of 
the  supreme  court 

• 

Porter,  Senator.  After  a  careful  examination  of  the  opinion 
of  the  supreme  court  and  the  authorities  cited,  I  am  constrained 
to  say  that  I  cannot  find  any  thing  in  the  proof  offered  by  the 
defendant  that  necessarily  goes  to  engraft  any  defeasance,  con- 
dition or  qualification  upon  any  written  agreement  between 
these  parties. 

The  proof  showing  that  the  true  consideration  of  the  assign- 
ment was  $3000  instead  of  $3000,  as  expressed  in  it,  and  that 
showing  the  consideration  of  the  $1000  note,  is  not  considered 
objectionable.  In  respect  to  the  consideration  in  the  assignment, 
and  the  admissibility  of  parol  evidence  to  shew  the  true  amount 
of  it,  the  case  of  McCrea  v.  Purmort,  (16  Wend.  460,)  decided 
in  this  court,  is  conclusive.  Judge  Cowen,  in  giving  the  opin- 
ion of  the  court,  reviews  the  cases  upon  the  point  at  great  length, 
and  shews  that  although  there  had  been  a  conflict  in  the  author- 
ities, the  current  of  decisions  in  most  of  the  states  of  this  union 
for  many  years  past  had  been  almost  universal  in  favor  of  its 
admission.    The  question  may  therefore  be  considered  at  rest 

Then  in  regard  to  the  note  for  $1000,  no  doubt  exists  but  that 
its  consideration  may  be  inquired  into,  as  between  the  parties  to 
the  note.  {Schoonmaker  v.  Roosa^  17  John.  301 ;  Fink  v.  Cas^ 
18  id.  145.)  The  fact  that  the  note  was  sealed  is  no  longer  an 
objection  to  this  species  of  defence.  (2  R.  S.  406, }  77.)  There 
is  now  no  distinction  in  this  respect  between  a  note  with  a  seal 
or  without  one.  {Ciise  v.  Boughton^  11  Wend.  106.)  Both 
classes  of  contracts  are  put  upon  the  same  footing.  ( Van  Epps 
V.  Harrison,  6  HUl,  63.)  The  proof  offered  was  then  admissi- 
ble to  show  the  amount  of  the  consideration  for  the  assignment 
and  the  consideration  of  the  note ;  and  the  case  would  then 
have  stood  thus :  Adams  had  agreed  to  give  Hull  $2000  for  his 
interest  in  the  lease,  and  pay  the  rent  which  became  due  in  the  fol- 
lowing May.    He  had  covenanted  to  pay  thot  rent,  and  to  per- 
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form  the  other  covenants  in  tlie  lease,  to  be  performed  by  the 
lessee ;  and  he  had  also  given  tlie  note  as  collateral  to  his  cove- 
nant to  pay  the  $1000  rent.  He  had  paid  the  note,  and  had 
been  obliged  afterwards  to  pay  that  same  sum  as  rent  Hull 
had  received  the  money  on  the  note,  which  was  designed  by 
the  parties  to  have  been  applied  to  the  payment  of  the  rent ;  and 
he  was  hound  so  to  have  applied  it,  upon  any  principle  of  law 
or  honesty.  He  has  received  the  money  without  any  equiva- 
lent proceeding  froni  him,  and  it  is  the  money  of  Adams  in  his 
hands,  which  he  is  bound  to  refund,  and  the  law  raises  the 
promise  that  he  will  refund  it. 

The  court  below  have  assumed  that  Adams  sought,  by 
the  proof  that  he  offered,  to  contradict  his  covenants.  They 
say,  that  "  the  notes,  the  provisions  of  the  assignment,  the  express 
covenant  at  the  bottom,  would  all  be  contradicted  by  it,  both 
in  their  direct  language  and  legal  effect"  With  great  respect  for 
the  court,  I  must  still  say,  that  there  is  no  contradiction  what- 
ever of  any  covenant,  or  other  contract  of  the  parties.  The  im- 
peachment of  the  consideration  of  the  note  does  not  certainly 
fall  within  that  objection.  As  to  the  assignment,  the  considera- 
tion, it  is  clear,  may  be  explained  as  to  its  amount  What  is 
8aid  in  the  assignment  respecting  the  defendant's  having  cove- 
nanted to  perform  the  covenants  in  the  lease,  is  precisely  what 
the  covenant  at  the  bottom  binds  Adams  to  perform.  And  so 
&r  from  seeking  to  contradict  or  alter  this  covenant  by  parol, 
the  proof  would  have  showed  performance,  so  far  as  this  rent 
was  concerned.  Adams  never  entered  into  any  other  promise, 
if  you  throw  the  $1000  note  out  of  the  question,  than  to  pay 
the  $2000  note,  and  the  rent,  or  other  covenants  in  the  lease.  It 
is  plain  that  the  note  may  be  impeached  without  contravening 
any  rule  of  law ;  and  it  appears  to  me  therefore  to  be  demon- 
strated, that  he  never  asked  to  be  permitted  to  contradict,  alter 
X  impair  any  written  agreement  he  had  made.  The  proof  was 
admissible,  and  the  judgment  should  be  reversed. 

Senators  Bockeb  and  Beers  also  delivered  written  opin]<»ui 
in  favor  of  reversal. 
Vol.  U.*  40 


314  CASES  IN  THE  COURT  OF  ERRORS. 

AdaiDi  V*  Hull. 

LoTT,  Senator.  I  receiyed  a  strong  impression  oii  the.aisiB* 
ment  of  this  cause  that  the  testimony  offered  and  rejected  on  the 
trial  was  inadmissible  by  the  well  established  rules  of  evidence. 
That  impression  is  confirmed  by  a  full  and  careful  examination 
of  the  authorities.  The  offer  was  substantially  to  show  that  Ihe 
note  for  $1000  was  given  as  an  indemnity  to  the.  plaintiff  below 
against  his  liability  to  pay  the  rent  which,  fell  due  on  the  fir^t 
day  of  May,  1839.  The  note  is  on  absolute  and  unconditional 
.  obligation  to  pay  the  amount  specified  in  W  unaccompanied  .with 
.  any  explanatory  .written  agreement.  I  will  referxlo  a  few.  comn 
to  show  that  the  evidence  offered  was  inadmi^siUe. 

In  Measej  executrix^  v.  Meascj  {ChwptTy  47,)  an  action  of 
debt  was  brought  upon  a  bond  conditioned  for  the  poyment  of 
money  at  .a  certain  day.    A, plea  was  interposed  that  it  was 
.<given  as  an  indemnity  to.  tbe  testator  against  anonher  l;ond,  4ind 
\  that  he  was  not  damnified.    Lord  Mansfield,  on  a  demurreT, 
held  that  the  ple^i  w^scJkarly  bad.    This  ai^thority. has  been 
•  frequently  recognised  by ouccourts.    In  Thimtfson  y.-Kcldtum^ 
(8  John.  R.  190,)  the  question  an)ee  in  relation  to  a. note  pay- 
Able  on  demand.   ,  Parol  evidence  was  offered  Co  nbow  that  it 
;wiis  to  be  paid  on  tbe  arrival  of  the  parties  at  NewnYork  ;  hot 
it  was  reyected  by  the  court  on  the  ground  that  it  was  '^agnii»^t 
established  rule  to  vary.lhte  operation  of  a  writing  by  pai^l 
pioof."    In  :WeUi  v.  B^ldmn,  (18  John.  R.  45,)  the  def«fida«t 
jrieaded  that,  the  bond  on  which  the  action  was  brought,  bein^g 
£ot  the  absolujte  payment  of. a  sum  of  money  in  installments  lat 
.specified  times,  wasgiven.asooljateral  security  for  tlie  perCbrn- 
«nce  on  tbe  part  of  the  defendant  of  a  certain  contract  or.  oigrae- 
•tnent  entered  into  between  the  parties  for  cleariqg  lands,  «nd 
.that,  in  consequence  of  the  non-performance  of  tbe  coiitiact  kff 
tbe  plaintiff,  the  bond  had  been  discharged  and  was  inopeiatiw) 
and  of  no  effect    On  deofiarrer,  Chief  Justice  SpeiKor  said: 
<^Tbe  bond  is  with  a  ooodition  that  tbe  d^endant  ^liaJl  ipay 
certain  sums  of  money  at. fixed  days,  and  it  wiould  be  contm- 
dieting  and  impugning  the  bond  to  admit  proof,  that  instead  of 
1  paying  the  money  siipnlatad  in.tlie  coodiiiao,  the  plaintiff  ivas 
not  to  be  paid  unless  he  cleared  certain  lands  in  a  j)a(Ufilik|f 
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.  manner.  ,  It  would  be  against  the  strong  current  of  authority  to 
admit  such  a  defence;"    In  Jacksan.v.  Jacksofii{5  Cotcertf  173,) 
the  court  after  an  examination  of  the  ca^es  above  cited,  came  to 
the  conclusion  that  parol  evidence  was  not  admissible,  to  (show 
that  a  mortgage  for  the  absolute  payment  of  money,  was  in  fact 
given  to  indemnify  the  mortgagee  as  special  bail,  for  the  moJrt- 
gagor,  and  that  the  mortgagee  never  sustained  damage  in  con- 
. sequence  of  becoming  such  bail.    In  Paichan  ;V.   Pierce,  (12 
Wend.  61,)  the  court  held  that  the  circuit  jud^  had  erred  in 
•  permitting  the  introduction  of  proof  to  show  that  a  cha.ttel  .mort- 
gage for  the  payment  of  money  was  given  to.  secure  the  mort- 
gagee against  his  responsibility  as  surety  on  a  note  for  the 
mortgagor. 

The  same  rule  is  held  to  apply  in  courts  of  equity,  but  I  will 
refer  to  one  case  only.  In  Meads  v.Ltansingj  {Uopk,  jR.  12^) 
parol  testimony  was  given  to  prove  that  a  mortgage  conditioned 
,  for  the  payment  of  $1000,  was  in  fact  given  only  aa  a  security 
.for  the  re-Ksonveyance  of  a  lot  of  land,  but  the  chancellor  held  it 
inadmissible.  These  cases  appear  to .  me  to  be  coneiusiye 
against  the  odmissihiiity  of  the.  evidence  offered,  and  I  may  add 
to  them  the  case  of  Kinney  v.  Russell,  decided  at  this  term, 
{post) 

It  is  said  hpweyer  that  the  offer  was  merely  to  show  the-  true 
and  actual  donsiderntion  of  the  lease.  In  cases  where  the  actual 
,  payment  of  the  consideration  is  the  subject  of  controversy,  or 
where  it  becomes  necessary  to  measure  the  damages  on  a  breaoh 
of  covenant  in  a  deed,  it  has  been  frequently  held  that  the  ac- 
>  knowlodgmeilt  of  the  payment  of  the  consideration  money  ex- 
pressed in  the  deed  is  pot  conclusive  eitl^er  of.  the  Amount  or  of 
the  payment  thereof,  {i^kepkard  v.  LitileylA  John,  210;  B/MOefi 
V.  Melly  20  id.  338 ;  Morse  v.  Shattuck,  4  N.  Hamp.  220 ;  Bei- 
den  v.  SepmonryS  Qmn.  304.) 

Those  cases  however  are  founded  on  the  principle  that  a  re- 
,eeipt  is. always  subject  to  lexplanation,  and  tftey.do  not  conflict 
^with.  the  nile  above  laid  down.  Justice  Wood  worth  in  the  caise 
of  Sowen  V.  Boll,  above  cited,  ei^pressly  says :  "  When  one 
<iq;iecieB  of  coiisideisiiion  is  exj>ressed^  another. or  different  one 
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cannot  be  proved.  Neither  can  parol  proof  be  admitted  snb- 
stantially  to  vary  or  contradict  a  written  contract ;  but  these 
principles  are  inapplicable  to  a  case  where  the  payment  or  tlie 
amount  becomes  a  material  inquiry.'' 

In  the  case  under  consideration  however,  the  action  was  not 
for  the  recovery  of  consideration  money.  The  suit  was  founded 
on  a  sealed  note  of  $2000,  and  if  it  be  conceded  that  it  was 
given  for  part  of  the  consideration  money  and  that  the  evidence 
is  equally  admissible  to  show  what  the  actual  consideration 
was,  yet  the  evidence  offered  in  relation  to  it  was  properly  re- 
jected even  if  it  be  considered  as  a  distinct  proposition  discon- 
nected with  the/ residue  of  the  offer.  It  was,  that  the  true  and 
real  consideration  of  the  assignment  of  the  plaintiff  to  the  defen- 
dant was  two  thousand  dollars  besides  the  covenant  of  the 
defendant.  Proof  of  that  fact  would  not  have  been  a  defence 
or  available  in  any  way.  It  was  not  sought  to  recover  more 
than  the  sum  of  two  thousand  dollars.  But  I  think  this  offer 
was  intended  to  be  and  must  be  considered  as  part  of  an  entire 
proposition,  the  object  of  which  was  to  show  that  the  defendant 
was  entitled  to  deduct  from  the  plaintiff's  claim  the  amount  of 
the  $1000  note  paid. 

It  is  strongly  insisted  that  the  case  of  McCrea  v.  Pur- 
mort,  decided  in  this  court,  (16  Wend.  460,)  is  a  decisive 
authority  in  favor  of  the  admissibility  of  the  evidence  offered. 
I  have  therefore  given  it  a  particular  examination.  It  appears 
that  three  opinions  were  delivered  on  the  decision  of  that  cause, 
but  that  of  Justice  Cowen  is  alone  given  on  the  report  of  it 
This,  although  containing  some  remarks  which  afford  coun- 
tenance to  the  claim,  does  not  in  my  judgment  support  it. 
The  case  came  before  the  court  on  an  appeal  from  a  decree  of 
the  chancellor.  The  facts  are  not  fully  stated  in  the  repcrt  of 
the  case  in  this  court,  but  a  reference  is  made  for  a  fuller  slates 
ment  to  the  case  as  reported  in  the  decision  of  it  by  the  chan- 
cellor. (6  Paige,  620.)  An  examination  of  it  shows  thai 
the  principal  and  in  my  opinion  the  controlling  ground  of  equity 
presented  arose  from  misrepresentations  made  by  McCrea,  by 
which  Purmort  was  induced  to  give  him  a  bond  and  moit* 
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gage  to  a  larger  amount  than  was  actually  payable.  The  state 
held  a  mortgage  on  the  laud  which  was  the  subject  matter  of 
the  dealings  between  the  parties,  and  in  the  negotiation  be- 
tween them  it  was  represented  by  McCrea  that  he  had  made 
provision  for  its  extinguishment.  In  consequence  of  this  repre- 
sentation Purmort  gave  him  a  bond  and  mortgage  for  the  whole 
amount  of  the  consideration  money  of  the  land.  It  afterwards 
appeared,  however,  that  McCrea  had  not  paid  this  mortgage  to 
the  state  and  that  they  subsequently  proceeded  to  foreclose. 
The  chancellor,  in  coming  to  his  conclusion,  says, ''  the  amount 
of  the  debt  [to  the  state]  was  included  in  the  bond  and  mort- 
gage to  McCrea,  under  the  assumption  or  understanding  that 
McCrea  had  become  res]K>nsible  to  the  state  for  (he  payment 
thereof;  and  Purmort  having  subsequently  paid  the  whole 
amount  of  that  bond  and  mortgage,  under  the  assumption  that 
the  state  debt  had  been  discharged,  the  defendant  McCrea,  is  iu 
equity,  bound  to  make  gpod  his  representations  made  to  Pur- 
mort at  the  time  when  such  bond  and  mortgage  was  given." 
A  decree  was  made  accordingly,  which,  on  appeal,  was  affirmed 
unanimously.  Justice  Cowen,  in  his  opinion  given  on  the 
affirmance  of  that  decree,  after  disposing  of  some  minor  ques- 
tions, and  after  remarking  that,  it  had  been  strenuously  insisted 
on  the  argument  that  the  whole  of  the  proofs  were  inadmissible 
within  the  rule  which  forbids  the  contradicting  and  explaining 
of  written  instruments  by  oral  evidence,  says,  <'I  should  think 
the  turning  question  in  the  cause  to  be,  whether  either  party 
may  not  inquire  into  the  consideration  with  great  freedom."  He 
then,  after  remarking  that  the  deed  states  a  ^consideration  of 
$6100  in  hand  paid,  and  that  the  chancellor  received  parol  evi- 
dence to  show  that  the  consideration  was  not  money  but  iron 
of  a  certain  quality  and  estimated  at  a  certain  value,  (a  fact 
which,  however,  does  not  appear  in  the  case  as  reported  and  is 
apparently  immaterial,  because  the  bond  and  mortgage  was  so 
payable,)  says,  "  there  is  certainly  a  conflict  of  authority  on  this 
point,  greater  than  I  supposed  at  the  argument,  and  I  am  glad 
it  has  been  brought  before  the  court  of  dernier  resort."  The 
learned  judge  then,  aAer  elaborately  examining  a  large  number 
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of  cases  deemed  by  him  ftpplicaWe  to  the  question,  says,  *'liCok- 
irig  at  the  strong  and  overwhelming  balance  of  authority,  oa 
collected  from  the  decision  of  the  American  courts,  the  clause' 
in  question,  even  as  between  the  immediate  parties,  comes  down 
to  the  rank  of  prima  facie  evidence,  except  for  the  purpose  of 
giving  effect  to  the  operative  words  of  the  conveyance.  To 
that  end  and  to  that  alone  is  it  conclusive."  Upon  the  applica- 
tion of  that  rule  he  considered  thai  neither  party  was  concluded 
by  the  receipt  for  the  consideration  expressed  in  McCrea's  deed 
to  Purmort. 

Assiiming'this  point  to  have  been  necessarily  involved  in  the 
decision  of  that  cause,  (which  I  however  do  not  concede,)  it 
does  not,  in  my  opinion,  support  the  position  contended  for  by 
the  counsel  for  the  plaintiff  in  error.  On  the  contrary  it  ap- 
pe<!irs  to  me  to  repudiate  it  most  distinctly.  The  learned  judge, 
in  his  discussion  of  the  question,  expressly  says,  that  "wherever 
a  right  is  vested,  or  created,  or  extinguished,  by  contrnct  or 
otherwise,  afid  writihg  is  employed  fori  that  purpose,  parol  testi- 
mony is  inadmissible  to  alter  or  contradict  the  legal  and  com- 
mon sense  construction  of  the  instrument ;  but  that  any  writing 
which,  neither  by  contract,  the  operation  of  law  nor  otherwise 
vests,  or  passes,  or  extinguishes  any  right,  but  is  only  used  as 
evidence  of  a  fact,  and  not  as  evidence  of  a  contract  or  rights 
may  be  susceptible  of  explanation  by  extrinsic  circumstances  or 
the  facts.  Thus  a  will,  a  deed,  or  a  covenant  in  w^riting,  so  far 
as  they  transfer  or  are  intended  to  be  the  evidences  of  rights^ 
cannot  be  contradicted  or  opposed  in  the  legal  construction  by 
facts  aliunde.  But  receipts  and  other  writings  which  only 
acknowledge  the  existence  of  a  simple  fact,  such  as  the  pay- 
ment of  money  for  example,  may  be  susceptible  of  explanation 
arid  liaWe  to  contradiction  by  witnesses." 

It  cannot  be  denied  that  the  $1000  note  in  question  solemnly 
executed  under  the  seal  of  the  party  created  a  right  and  was 
intended  to  be  an  evidence  of  a  right ;  and  by  the  application  of 
the  rule  laid  down  by  Mr.  Justice  CoAven  it  cannot  be  contra- 
dieted  or  opposed  in  its  legal  construction  by  facts  aliunde. 
Theerfy  principle  which,  in  my  judgment,  can  be  drawn  from 
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that  opinion  is,  thtxi  the  acknowledgment  of  the  payment  of  the 
money  expressed  in  a  deed  is  not  conclusive  either  of  the  amnunt'i 
Of  the  payment  thereof.  It  is  evident  that  the  learned  judge 
himself  did  not  consider  that  case  as  authority  to  sustain  the'' 
views  of  the  plaintiff  in  error,  as  it  appears  that  he  delivered  the 
opinion  in  the  case  under  consideration.  But  whatever  m^y  be 
the  construction  of  that  opinion  or  the  conclusion  to  be  drawn 
from  it,  it  appears  to  me  that  the  decision  of  that  case  did  hot 
involve  the  question  how  far  the  consideration  in  a  deed  is, 
as  a  general  rule,  open  to  inquiry.  The  cause  came  before  this 
court,  as  I  have  before  remarked,  on  an  appeal  from  a  decree  of 
the  court  of  chancery  founded  upon  allegations  of  misrepresen- 
tation and  other  facts  and  circumstances  of  a  peculiar  character, 
which  in  the  application  of  the  principles  of  equity  jurisdiction 
in  cases  of  fraud,  accident  or  mistake,  opened  the  whole  transac- 
tfon  to  inquiry  in  that  court.  The  chancellor  does  not  advert 
to  the  general  rule  referred  to,  but  appears  to  have  based  his 
decision  on  the  peculiar  equities  growing  out  of  the  circum- 
stances of  the  case  and  to  a  great  extent  on  the  misrepresenta- 
tions of  McCrea.  Rules  fully  established  and  recognized  in  the 
court  of  chancery  as  applicable  to  questions  of  that  nature  have 
tiO  application  to  courts  of  law.  This  distinction  is  important 
Id  be  borne  in  mind  to  prevent  a  misconstruction  of  the  princi- 
ple established  in  such  cases.  The  doctrine  that  a  deed  abso- 
lute on  its  face,  might  be  shown,  even  in  a  court  of  law,  to  have 
been  intended  as  a  mortgage,  long  prevalent  but  repudiated  by 
this  court  in  Webb  v.  Ricej  (6  Hilly  219,)  originated  from  a 
disreornrd  of  that  distinction. 

If  liowever  the  principle  established  in  the  case  o( McCrea  v. 
Purmort  would  justify  evidence  of  an  agreement  by  Adams  to  * 
apply  $1000  of  consideration  money  expressed  in  his  assign- 
ment to  the  defendant  in  discharge  of  the  current  rent,  if  the 
question  depended  only  on  the  consideration  clause,  as  to  which 
I  express  no  opinion,  yet  I  agree  with  that  court  that  it  cannot 
bcT  considered  applicable  where  the  defendant  has,  in  addition  to 
the  prima  facie  evidence  of  his  agreement  raised  by  the  consid- 
eration clause  to  pay  $3000  as  the  consideration  money,  entered 
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into  an  absolute  covenant  for  its  payment,  and  also  into  a  fu^ 
ther  covenant  to  pay  the  rent  in  question. 

It  is  conceded  by  the  plaintiff  in  error,  that  had  the  covenant 
and  the  two  notes  shown  upon  their  face  that  they  were  all  but 
parts  of  the  same  contract,  then  the  parol  proof  offered  would 
have  been  contradictory  to  the  written  proof.  I  think  they  must 
be  considered  as  one  instrument.  They  were  all  executed  at 
the  same  time  and  form  a  part  of  one  transaction.  I  admit  that 
this,  as  was  contended  on  the  argument,  is  only  a  presumption, 
open  to  be  rebutted  by  proof,  but  no  such  proof  was  offered. 

The  only  remaining  point  to  be  considered  relates  to  the  con- 
sideration of  the  $1000  note.  The  right  to  impeach  the  consid- 
eration of  a  sealed  instrument  applies  only  where  the  action  or 
setroff  claimed  is  founded  on  it.  (2  R.  S,  406, }  77.)  This 
note  formed  no  part  of  the  ground  of  action  in  this  suit,  nor  was 
the  set-off  founded  on  it.  But  if  it  be  conceded  that  the  con- 
sideration was  open  to  inquiry,  yet  I  concur  with  the  supreme 
court,  that  it  is  not  applicable  to  this  case.  The  evidence  offered 
was  not  to  show  a  want  or  failure  of  consideration.  It  is  ad- 
mitted in  the  offer  that  there  was  a  consideration.  There  was 
no  fiiilure.  The  note  was  paid  at  maturity,  and  before  the  rent 
was  paid.  The  offer  was  to  show  a  different  consideration  from 
that  expressed  in  the  note.  {See  also  M^Curtie  v.  SteveiiSf  13 
Wend.  627.) 

In  conclusion  I  will  add,  in  the  language  of  Chancellor  Sand- 
ford  in  Meads  y.  Lansingnhove cited,  that ''  the  cases  in  which 
oral  testimony  is  received  to  contradict  or  vary  a  written  instru- 
ment have  been  sufficiently  extended ;  and  no  court  is  at  liberty 
to  make  any  further  encroachment  on  the  statute  of  frauds,  or 
upon  the  salutary  niles  of  the  general  law  which  exclude  oral 
•testimony  offered  to  defeat  or  vary  instruments  in  writing  * 
Entertaining  these  views,  I  am  of  opinion  that  the  judgment  of 
the  supreme  court  should  be  affirmed. 

Senator  Jones  also  delivered  a  written  opinion  in  iavor  of 
affirmance. 
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Oq  the  (jimlioa  beiog  pul,  ^'  SbaU  this  judgmi^t  he  K&VQXseiV 
the  znenib^anB  of  the  court  voted  as  follows : 

#Vr  fwfersai :  The  PassiBENT,  «nd  SentUors  Bbbes, 
BacKBfi,  OHAMBBaLA.iN|  Dbto,  Emmon%  Folsom,  Portbb, 
ScoTiLL,  Smith  and  Yarnbt — 11. 

JPbr  affirmance  :  Senators  Backus,  I^and,  Jonbs,  Lott  aqd 
Wright — 6. 

Jadgmei^t  reversed. 


"T      '"•  '• 


BOTD  VS.  Wbbb0« 

In  ^$nmprii  the  defepdant  cannot  iind«r  the  plea  of  non-fMumjuit  prare  that  the 
plaintiff  *B  demand  was  paid  after  the  commencenient  of  the  suit 

SemhU  however,  that  where  the  aoit  ie  commenoed  by  eafia$^  a  defenoe  ariainf 
after  the  ieninf  and  befoie  the  retam  of  the  proeeaa  may  be  ipven  m  evideaee 
under  the  gpnenl  inae,  aocb  plea  haTing  rvlatjoii  to  the  tipie  of  the  deelaratm 
Per  Walwokte^  ChanoeUor. 

On  error  from  the  supreme  court,  to  review  a  judgment  of 
that  court  affirming  a  judgment  recovered  by  Weeks  against 
Boyd  in  the  court  ef  common  pleas  of  the  city  and  county  of 
New-Tork,  in  a  suit  commenced  by  declaration  in  that  co^rt 
The  fects  appearing  upon  the  record  and  bill  of  exceptions  in 
the  common  pleas,  together  with  the  reasons  for  the  judgment 
of  affirmance,  are  sufficiently  stated  in  the  report  of  the  case  in 
die  supreme  court,  in  5  BUly  393. 

Clinton  Dewittf  for  the  plaintiff  in  error. 
Edward  Sandford^  for  the  defendant  in  error. 

The  Chancellor.  The.  action  in  the  court  belov  va^^ 
commenced  by  the  filing  and  service  of  a  declaratioii  mder  the 
statute,  for  the  recovery  of  the  amount  due  upon  a  proxnissory 
note  at  the  time  of  the  commencement  of  the  suit    The  defell- 
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dant  pleaded  the  general  issue  only,  land  the  only  question  is 
whether  he  was  authorized  under  that  plea  to  give  in  evidence, 
payment  of  the  note  pendente  liie.  Under  the  general  issue, 
the  defendant  may  give  in  evidence  payment  of  the  debt  for 
which  assumpsit  is  brought,  if  such  payment  was  made  previ- 
ous to  the  commencement  of  the  suit,  so  that  the  plaintiff  at 
that  time  had  no  subsisting  cause  of  action.  And  this  principle 
has  been  carried  so  far  as  to  permit  the  defendant  to  give  in  evi- 
dence, under  the  general  issue,  a  defence  \^hich  arose  after  the 
issuing  of  the  writ  but  before  the  return  di^y  thereof,  upon  the 
ground  that  the  plea  relates  to  the  time  of  the  declaration  and 
not  to  any  previous  date.  ( Warwid:,  adnir  ^c.  v.  Beswick^ 
10  Barn,  ^  Cress.  676.)  But  a  defence  arising  subsequent  to 
the  declaration  must  be  pleaded  in  bar  of  the  farther  continuance 
of  the  suit  and  not  in  bar  of  the  action  generally.  Such  a  de- 
*  fence,  therefore,  cannot  be  given  in  evidence  under  the  general 
issue,  but  must  be  specially  pleaded.  {Le  Bret  v.  PapUlen^  4 
Ectstf  602;  Covel  v.  Weston^  20  John.  414;  Lee  v.  Levy^  4 
Bam.  ^  Cress.  390.)  And  if  the  defence  has  arisen  subsequent 
to  the  time  when  the  defendant  has  pleaded  generally  to  the 
action,  he  should  set  up  the  defence  by  a  plea  jmw  darrien  con- 
tinuance.  The  decision  of  the  judge  who  tried  the  cause  was 
therefore  in  accordance  with  the  settled  rules  of  law  on  this 
subject,  and  Ihe  judgment  of  the  supreme  court  should  be 
affirmed* 

Senators  Lort,  Porter  and  Barlow  also  delivered  written 
opinions  in  favor  ofaffirming  the  judgment  of  the  supreme  court 

On  the  question  being  put,  ^  Shall  this  judgment  be  reversed  V 
all  the  members  of  the  court  present  who  had  heard  the  argu- 
ment, to  wit,  The  President,  The  Chancellor,  and  Sena- 
tors BackvS|  Bebkman,  Beers,  Bockee,  ChamberlaxNi 
Denniston,  Emmons,  Folsom,  Hand,  Hard,  Johnson,  Jones, 
Lester,  Lott,  Mitchell,  Porter,  Sedgwick  and  Smith^ 
(90,)  voted  for  affirmance ;  and  the  judgment  of  the  supreme 
court  was  accordingly  affirmed. 


J 
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Striker  vs*  Kelly. 

Wlrnv  a  partj  sets  up  a  title  to  land  ander  a  tale  for  non-payment  of  an  a» 
•OMment  for  openiof  a  street  in  the  city  of  New- York,  under  the  statate,  (Sleet. 
L.  e/1816,  ji.  115,§  2,)  he  nrast  8how<»the  anthoriiy  to  eelli  and  murt  theref9re 
prove  that  the  eollector  has  made  affidavit  that  the  ta^  had  been  demanded  4be. 
ae  provided  by  the  aot 

ne  leaae  given  to  the  parehaeer,  though  h  is  made  ooachisive  evidenceof  the  reg- 
ularity of  the  sale,  does  not  prove  the  authority  to  aelL 

The  power  conferred  upon  the  supreme  court  under  the  laws  lor  opening  streets  in 
the  oity  of  New- York  for  the  appointment  of  oommissbners  of  estimate  and 
assessment  and  the  confirmation  of  their  reports,  is  nut  incompatible  with  the  con- 
stitutional prohibition  against  a  justice  of  that  court  holding  <<  any  other  office  or 
pubKe  trust"  Ptr  GAaniNia,  Prendentf  and  Lorr,  Senattfrf  PoaTsa,  Senaiorf 
eontrM, 

On  error  from  the  supreme  court.  Striker  sued  Kelly  in  the 
court  below  in  covenant,  for  a  quarter's  rent  reserved  upon  the 
demise  of  certain  premises  in  the  twelfth  ward  of  the  city  of 
New-York.  The  defence  was  that  the  greater  part  of  the  de- 
mised premises  had  been  sold  for  a  long  term  of  years,  pursuant 
to  proceedings  taken  by  the  corporation  of  the  city  for  the  non- 
payment of  an  assessment  for  benefit,  made  before  the  execution 
of  the  lease,  upon  the  opening  of  the  ninth  avenue  from  Forty- 
fifth-street  to  the  Bloomingdale  road ;  and  that  the  title  under 
the  sale  had  become  absolute  in  the  purchaser,  to  whom  a  lease 
had  been  duly  executed,  before  the  rent  claimed  had  become 
payable.  Upon  the  trial  in  the  court  below  a  verdict  for  the 
plaintiff  was  taken  by  consent,  sul]Qect  to  the  opinion  of  the  court 
upon  a  case,  with  liberty  to  the  court  to  enter  judgment  for  the 
plaintiff  or  defendtint,  &c.  and  with  liberty  to  either  party  to 
turn  such  case  into  a  special  verdict,  or  bill  of  exceptions.  The 
supreme  court,  after  argument,  gave  judgment  for  the  defendant; 
upon  which  a  bill  of  exceptions  was  settled,  which  forms  a  part 
of  the  record  returned  to  this  court  upon  tlie  writ  of  error.  The 
fitots  proved  and  the  various  exceptions  taken,  together  with  the 
reasons  assigned  for  the  judgment,  sufficiently  appear  in  the 
report  of  the  case  in  7  HUlj  9. 
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i?.  Mott  ^  S.  Stevens f  for  the  plaintiff  in  error,  among  otfaef 
points  insisted  that  the  power  conferred  upon  the  justices  of  the 
supreme  court  by  the  statutes  concerning  the  opening  of  streets 
in  the  city  of  New- York  constituted  the  holding  by  them  of 
another  office^  contrary  to  the  seventh  section  of  article  fiAh  qi 
the  constitution  of  this  state ;  and  that  the  propeeding?  which 
resulted  in  the  sale  of  the  demised  premises  in  this  case  were 
consequently  void.  They  also  maintained  tliat  If  the  proceed- 
ings were  otherwise  valid,  the  failure  of  the  defendant  below  to. 
prove  that  an  affidavit  shewing  a  demand  and  non-payoient  of 
die  assessment  had  been  made  by  the  collector  pursuant  to  the 
act  of  1816,  {Stat.  1816,  p.  113,  §  2,)  was  a  fatal  objection  to  tfie 
title  derived  under  the  sale ;  and  that  the  lease  which  had  been 
giv^i  was  only  evidence  of  the  regularity  of  the  sale,  after  the 
authority  to  make  it,  to  which  the  affidavit  was  an  indispensa- 
ble requisite,  had  been  first  shewn. 

P.  4*  Cowdrej/f  for  the  defendant  m  error. 

Porter,  Senator.  The  first  inquiry  in  this  case  is,  whether 
the  statutes  concerning  the  opening  of  streets  in  the  city  of  New- 
York  confer  upon  the  justices  of  the  supreme  court  an  office  or 
place  oftnist  other  than  that  which  they  hold  as  such*  justices. 
In  determining  this  question,  it  is  important  to  cojisider  the  na- 
ture of  the  authority  which  these  statutes  confer  on  the  judges, 
and  the  character  of  the  jurisdiction  which  appertains  to  the 
court  which  they  are  appointed  to  hold.  If  the  powers  respect- 
ing streets  which  are  devolved  upon  the  judges  are  such  in  their 
nature  as  properly  belong  to  the  court,  there  can  be  no  objection 
to  their  being  thus  lodged ;  otherwise  I  apprehend  they  belong 
to  another  office  or  public  trust. 

The  supreme  court  has  repeatedly  determined  that  in  this 
whole  class  of  cases  the  judges  act  as  commissioners,  and  not 
in  the  execution  of  their  judicial  office,  and  that  they  derive  all 
their  authority  from  the  statute  referred  to.  it  the  matter  of 
S4ei:man'Streetj  (20  John*  269,)  Spencer,  C.  J.  said :  ''  It  is  true 
we  act  collectively  and  in  term  time,  and  a  majority  present 
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cotitrol  the  proceedings ;  but  we  act  as  commissioners,  and  in 
th6  same  way  and  manner  as  we  used,  individually,  to  do  under 
the  insolvent  act.  Hxe  statute  is  our  guide,  and  we  must  pro- 
ceed by  the  rules  and  in  the  manner  it  prescribed.  The  general 
powers  and  jurisdiction  of  this  court  as  regards  the  application 
now  before  us  cannot  be  brought  into  exercise."  In  this  opinion 
the  supreme  court  declare  not  only  that  the  judges  act  in  these 
cases  JGis  commissioners,  but  that  they  cannot  act  as  a  court 
l^hey  say  that  although  the  matter  is  brought  by  the  statute 
within  their  jurisdiction,  yet  that  it  is  a  special,  delegated  power 
to  be  exercised  according  to  the  statute,  and  is  not  subject  to 
their  general  judicial  powers.  As  the  supreme  court  they  hold 
that  they  do  not  possess  any  control  over  the  proceedings.  Ac- 
cording to  this  opinion  their  important  functions  are  to  be  exer* 
cised  in  accordance  with  the  provisions  of  the  common  taw  in 
the  protection  of  the  life,  liberty  and  property  of  the  citizen,  and 
in  supervising  and  controlling  all  the  subordinate  tribunals ;  and 
these  iti  no  respect  assimilate  to  the  duties  of  street  commis- 
sioners. The  directions  of  the  statute  are,  it  is  said,  to  be  fol- 
lowed as  far  as  they  go ;  and  when  they  cease  the  powers  and 
duties  of  the  judges  cease.  The  case  of  Stafford  v.  7%e 
Mayor  ^c.  of  Albany,  {7  John,  641,)  proceeds  upoiv  the  same 
principle.  An  assessment  for  opening  a  street  had  been  con- 
firmed by  the  mayor's  court  of  the  city  of  Albany  under  a  stat- 
ute clothing  that  court  with  powers  somewhat  similar  to  those 
under  consideration.  The  court  subsequently  assuming  to  act 
judicially,  as  if  the  subject  matter  had  been  under  their  control 
like  other  matters  pending  before  them,  made  an  order  setting 
the  proceedings  aside  for  irregularity.  The  validity  of  the 
order  came  in  question  collaterally  in  the  case  referred  to,  and 
the  supreme  court  in  their  opinion  say :  ^  The  proceedings  in 
question  do  not  partake  at  all  of  the  nature  of  judicial  proceed- 
ings. There  is  nothing  to  be  done  by  the  mayor's  court  but  to 
affirm  or  disaffirm  the  assessment."  ''The  authority  under 
which  the  mayor's  court  acted  was  specifically  derived  fronii  the 
legislature  and  roust  be  strictly  pursued.  When  therefore  the 
assessment  was  confirmed,  the  court  had  no  further  powers: 
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There  is  no  analogy  between  this  proceeding  and  that  had  be- 
fore a  court  of  record  in  the  progress  of  a  cause.  In  these  cases  the 
court  act  quasi  commissioners.  In  the  Matter  of  TTiird-stre^, 
(6  Cowen,  671,)  Savage,  C.  J.  in  giving  the  opinion  of  the  court 
says :  *^  The  report  being  once  confirmed  becomes  irrevocable 
unless  it  be  voluntarily  waived  by  all  the  parties  concerned.  We 
do  not  act  as  a  court  in  these  matters,  but  as  commissioners  ap- 
pointed by  the  l^slature."  Again,  in  the  matter  of  Canal- 
street^  (11  Wend.  164,)  the  same  judge  says:  ''When  we  are 
reviewing  the  proceedings  of  the  commissioners  of  estimate  and 
assessment,"  we  act  as  commissioners,  and  "  when  once  their  re- 
port is  confirmed  by  this  court  it  cannot  be  opened  and  reviewed 
again  in  the  same  court  .We  cannot  set  aside  these  proceed- 
ings upon  the  merits  any  more  than  arbitrators  can  do  so,  after 
having  signed  and  published  their  award."  In  the  matter  of 
Mount  Morris  Square^  (2  Hill^  14,)  the  late  Mr.  Justice 
Cowen,  after  repeating  with  approbation  the  doctrine  of  the 
case  of  Beekman-street^  above  referred  to,  adds :  "  Our  powers 
are  likened  to  those  of  a  commissioner  under  the  insolvent  act 
Our  award  is  therefore  like  that  of  any  inferior  magistrate  hav- 
ing a  limited  jurisdiction,  and  we  have  no  power  to  open  it  on 
motion  any  more  than  a  justice  would  have  to  open  a  smnmary 
conviction  before  him."  These  cases  and  others  which  might 
be  referred  to,  shew  conclusively  that  the  supreme  court  from 
the  time  the  question  first  arose  have  in  these  cases  Considered 
themselves  as  acting  as  commissioners ;  and  I  think  the  argu- 
ment in  &vor  of  that  position  cannot  be  controverted. 

\i  is  argued  that  the  acts  of  tlie  court  under  these  statutes  are 
of  a  judicial  character,  and  that  the  cases  referred  to  proceed 
upon  the  distinction  between  the  general  and  ordinary  jurisdic- 
tion of  the  court  and  the  special  and  limited  authority  which  is 
conferred  upon  it  by  the  statutes.  It  need  not  be  denied  that 
the  court  in  these  matters  acts  judicially ;  for  the  admission  of 
that  position  will  not  sustain  the  decision  under  consideration. 
There  are  many  judicial  duties  which  cannot  constitutionally 
be  thrown  upon  the  supreme  court  The  surrogate  in  his  court, 
the  recorder's  court,  and  courts  martial  proceed  judicially,  but 
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DO  one  will  pretend  that  the  l^islature  could  authorize  the 
judges  of  the  supreme  court  to  hold  these  courts.  If  a  statute 
should  authorize  the  judges  to  hold  the  courts  now  held  by 
justices  of  the  peace  and  try  the  issues  now  determined  in  these 
courts,  would  not  another  office  be  confejpred  upon  them? 
Could  they  be  authorized  to  hold  the  court  of  common  pleas  in 
any  county  in  the  state  ?  This  will  scarcely  be  pretended.  The 
constitution  has  not  conferred  upon  the  supreme  court  all  man- 
ner of  judicial  power.  The  general  common  law  powers  and 
jurisdiction  of  a  supreme  court  of  judicature  of  the  state  are  re- 
cognized by  the  constitution ;  and  it  appears  to  me  that  when 
that  instrument  declares  that  the  judges  of  thai  court  shall 
'<  hold  no  other  office  or  public  trust,"  it  is  intended  to  limit  their 
powers  and  duties  to  such  as  appropriately  belong  to  that  high 
tribunal,  and  that  the  prohibition  extends  to  a  judicial  as  well 
as  any  other  office.  The  obvious  design  was  to  confine  the 
labors,  services  and  responsibilitiesof  the  judges  who  sit  in  that 
court  inviolably  to  those  judicial  duties  and  powers  which  are 
inherent  in  the  court,  or  which  from  analogy  appropriately  be- 
long there.  The  powers  and  duties  appertaining  to  it  as  the 
highest  court  of  original  common  law  jurisdiction  in  the  state 
were  well  understood.  They  are  sufficiently  ample^  and  bur- 
thensome  enough  in  themselves  without  the. addition  of  other 
judicial  powers.  I  do  not  deny  that  the  legislature  may  apply 
those  powers  to  new  cases ;  but  they  must  be  such  as  come 
within  the  acknowledged  scope  of  its  general  jurisdiction.  It 
cannot  enlarge  or  abridge.  It  may  authorize  the  court  to  per- 
form particular  duties  that  it  had  never  before  performed ;  but 
they  must  be  duties  belonging  to  its  department  of  the  gOY- 
emment.  They  must  n^t  only  be  judicial  duties,  but  such 
judicial  duties  as  appertain  to  that  court  in  the  exercise  of  its 
jurisdiction  as  the  supreme  court  of  judicature.  The  clause  of 
the  constitution  in  question  is  prohibitory,  and  forbids  that  any 
other  powers  shall  be  conferred  upon  the  judges,  or  that  any 
other  duties  shall  be  required  of  them  than  such  as  belong 
strictly  to  the  supreme  court  of  judicature.  A  natural  jealousy 
is  therein  expressed,  and  also  a  will  to  confine  those  high  offi 
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cers  of  the  government  to  the  exercise  of  their  appropriate  funo^ 
tions.  If  the  legislature  can  authorize  and  require  the  supreme 
court  to  perform  these  duties  of  i^nmiiteioners  under  the  street 
law,  because  they  £ire  judicial  in  their  nature,  what  hinders  it 
from  requiring  them  to  perform  a  Idtge  portion  of  the  duties 
Of  the  canal  board  ?  for  they  are  clearly  judicial  in  their  nature. 
Again,  the  achnitted  fkct  that  these  proceedings  are  not  of  such 
a  nature  that  they  can  be  revised  until  they  are  brought  before 
^e  court  by  a  certiorari  and  again  passed  upon  and  made  a 
matter  of  record  in  that  court,  proves  to  my  mind  that  these 
judges  are  executing  some  other  trusts  and  duties  dian  such  ad 
belong  to  the  court.  Indeed  the  prevailing  opinion  in  the  su- 
preme court  6e^m&  to  concede  that  while  performing  the  duties 
in  question,  the  Court  is  acting  as  "  an  inferior  and  limited 
^oUrt.^  This  is  also  necessarily  implied  from  the  consideration 
that  it  is  subject  to  the  command  contained  in  the  certiorari  to 
make  return  of  their  proceedings  into  the  supreme  court.  This 
liability  to  review  in  the  supreme  coxirt  can  only  exist  in  the 
case  of  a  subordinate  tribunal,  and  of  itself  proves  that  it  is  a 
distinct  jurisdiction.  If  then  the  judges  while  performing  those 
duties  of  commissioners,  form  a  distinct,  inferior  and  subordi- 
nate tribanal,  it  follows  necessarily  that  it  must  be  another  tri- 
btmal  than  the  supreme  court  If  another  tribunal,  and  the  ofBicets 
tomposing  it  are  in  fact  the  judges  of  the  supreme  court,  how 
can  it  be  said  that  they  hold  no  ^  other  office  or  public  trust?' 
While  executing  that  commission  they  are  compelled  to  lay 
aside  their  character,  and  divest  themselves  of  their  powers  as 
judges,  and  assmne  those  of  commissioners  cloflied  with  special 
and  limited  powers.  There  is  no  difficulty  in  the  same  indi- 
vidual holding  two  offices  at  the  same  time.  The  same  person 
may  be  first  judge  of  a  county,  and  also  smrogate  of  the  sami 
county ;  and  he  may  hold  different  courts  and  exercise  different 
potirers  without  catising  any  confhsion  of  ideas  or  of  business. 
hi  th6  same  noanner  the  judges  of  the  supreme  court,  if  they 
were  not  prohibited  by  the  constitution,  might  sit  in  and  exer- 
cise all  the  powers  of  any  inferior  judicial  tribunal.  But  while 
performing  those  duties,  it  would  be  a  misnomer  to  call  that 
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Iffbcmal  fhe  supreme  court.  It  Would  be  inferior  to  k  and  stlb* 
jeet  to  its  sti|)enrision,  and  of  coutse  not  the  same  tribunal.  It 
cabnot  in  any  propet  o^  adnnssible  sense  be  said  to  be  executing 
Ae  same  ^  office  or  pablie  trust.''  It  is  possible  that  these  eom- 
ttiissioners  may  possess  many  of  the  attributes  of  a  court,  ai  is 
apposed  by  the  chancellot  in  the  cate  of  Tke  Ptemleifa  %Hk 
^f  ^6oklyn  t.  P^ichen,  (8  Wend.  At ;)  b*t  llhe  question  do^ 
not  tttm  npon  that  fact^but  tather  upon  th^  questi<m  whether 
it  is  infelrior  and  subordinate,  and  conseqitently  another  gou«1« 

I  t»inhot  thei^ore  come  to  any  other  conclusion  than  that 
the  statutes  which  confer  upon  the  Judges  of  the  supreme  OMTt 
the  powers  in  question  do  profess  to  give  them  anotfier  ottM 
or  puMic  trust  than  that  of  judges  of  that  court  t  and  in  tiHi 
respect  I  am  of  opinion  that  they  Violate  the  eomiitution,  and 
ate  void. 

It  remaina  to  consider  whethei*  in  oflier  redpecti;  the  sale  <4 
ibe  demised  premises  was  legal.  The  statute,  {Laws  of  ISIA, 
p.  114,  }  Sj)  provides  that  When  an  assessment  tihall  not  be  c^ 
lected  ^  and  the  collector  shall  make  aftdavif  of  hia  detoaudiUf 
tha  money  two  several  times  of  such  owner  or  ownem  ^  Ilia 
liaid  lands  aa  may  reside  in  the  said  city,  and  that  they  hata 
neglected  or  nefu^  to  pay  the  same,  &Mt.  than  and  in  any  stieh 
taife  it  ihall  htiA  may  ba  lawfnl  fer  the  mayor,  dro.io  take  otdst 
fixr  advertising  the  said  lands  and  tenements,  at  any  of  tbeao, 
for  sale,^  Ax;.(a)  Hie  objection  was  distlnotly  taken  on  the  trial 
that  there  was  no  proof  of  a  demand  of  paytoent  before  proceed^ 
ing  to  sell,  nor  any  evidence  that  the  collector  had  made  tha 
affidavit  required  by  fte  statute.  The  objection  was  overruled ; 
«nd  it  is  now  insisted  that  this  deftdt  xtas  teal  to  the  defence. 
The  answer  which  is  given  is  that  th«  same  section  declares 
that  the  lease  to  be  executed  to  the  purohaser  <'  shall  be  conelv- 
Bive  avidence  that  the  sale  was  regular  according  to  the  jmym- 
ioM  of  thid  act^  The  question  then  ia :  Suppose  tfiera  was  la 
Act  no  demand  or  affidavit  as  required  by  the  aot^  deep  Aa 

r  ■    .  ■  -  -  -         _^ 
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(a)  If  the  owner  cannot  be  found  in  the  city  an  affidavit  to  that  eSBdoi  ii  to  bs 
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giving  of  the  lease  cure  the  defect  ?  There  axe  certain  cardinal 
rules  on  this  subject  which  I  find  no  where  better  expressed 
than  by  Bronson,  J.  in  Sharp  v.  Spierj  (4  Hillj  86.)  He  8ay% 
<<  every  statute  authority  in  derogation  of  the  common  law  to 
divest  the  title  of  one  and  transfer  it  to  another  must  be  strictly 
pursued  or  the  title  will  not  pass.  This  is  a  mere  naked  power 
in  the  corporatioui  and  its  due  execution  is  not  to  be  madtf  out 
by  intendment.  It  must  be  proved.  It  is  not  a  case  for  pre- 
suming that  public  officers  have  done  their  duty;  but  what 
they  have  in  fact  done  must  be  shown."  The  ca^es  there  cited 
abundantly  sustain  those  positions.  The  section  of  the  ad 
above  cited  is  the  one  that  gives  the  power  of  sale :  and  thai 
confers  the  power  only  upon  a  condition.  The  language  ii. 
express — '^  whenever  the  collector  shall  make  affidavit,"  &c 
The  object  of  the  law  was  that  there  should  be  not  only  a  regu- 
lar assessment  and  non-payment,  but  also  that  the  owner  should 
have  personal  and  official  notice  of  the  assessment  and  demand 
of  payment;  and  that  must  be  repeated  to  give  him  ample 
warning  that  he  is  in  danger  of  losing  his  land.  These  were 
not  meant  to  be  an  idle  ceremony  to  be  dispensed  with  or  not 
at  the  pleasure  of  the  corporation,  but  as  a  substantial  protectioa 
against  surprise :  and  this  provision  of  the  act  shows  how  cau- 
tious and  guarded  the  law  is  when  the  title  of  the  owner  of  land 
is  td  be  divested.  This  act  is  in  derogation  of  the  common  law 
right  of  the  owner,  and  is  therefore  to  be  construed  strictly  .and 
must  be  strictly  followed.  By  the  terms  of  the  act  no  sale 
could  take  place  until  the  affidavit  of  the  collector  had  been 
made.  The  affidavit  is  made  as  necessary  as  the  assessment 
The  statute  has  made  it  a  condition  upon  which  the  corporation 
may  proceed  to  sell :  and  the  courts  have  no  power  to  dispense 
with  it  It  is  no  answer  that  the  act  has  declared  that  the 
<'  lease  shall  be  conclusive  evidence  tliat  the  sale  was  regular." 
It  is  not  the  regularity  of  the  proceedings  at  the  sale  or  imm^ 
diately  connected  with  the  act  of  selling,  that  is  sought  to  be 
impeached.  The  objection  is  that  the  foundation  of  the  ri^t 
to  sell  at  all,  however  regular  the  proceedings  at  the  sale,  has 
not  been  shown  by  the  proof.    I  cannot  consider  this  part  of 
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the  statute  as  dispensing  w'ith  the  affidavit  any  moie  than  with 
the  proof  of  assessment^  or  of  any  other  important  step  in  these 
proceedings.  In  my  opinion  the  defendants  failed  to  show  a 
power  to  sell  in  the  corporation :  and  for  this  reason  also  I 
think  the  judgment  should  be  reversed. 

Gardiner,  Piesident  The  constitutional  question  presented 
in  this  case  is  one  of  great  importance.  The  authority  of  the 
supreme  court,  which  is  now  challenged,  has  been  exercised  for 
nearly  forty  years.  Interests  to  an  extent  at  this  time  difficult 
to  estimate,  have  originated  in  and  depend  upon  proceedings 
under  statutes,  the  vdidity  of  which  is  now  for  the  first  time 
questioned.  The  high  tribunal  upon  which  these  peculiar 
powers  have  been  conferred,  although  at  different  times  enter- 
taining different  opinions  as  to  the  character  in  which  it  acted, 
has  uniformly  assumed  the  constitutionality  of  the  laws,  and 
that  it  could  rightfully  exercise  the  powers  thereby  conferred. 
It  is  now,  however,  insisted  that  the  act  of  1813  authorizing  an 
application  by  the  corporation  of  the  city  of  New-Tork  to  the 
supreme  court  for  the  appointment  of  commissioners  of  estimate 
and  assessment  is  unconstitutional  and  void. 

All  it  is  presumed  will  agree,  that  the  constitutional  restriction 
relied  upon  on  behalf  of  the  plaintiff  in  error  refers  to  the  judges 
as  individuals,  and  not  to  the  court  of  which  they  are  the  officers. 
The  object  for  which  it  was  introduced  into  the  constitution  un- 
doubtedly was  to  confine  the  individual  to  the  discharge  of  liis 
duties  as  a  member  of  the  court,  and  to  prevent  his  being  bur- 
theued  with  those  of  other  offices  or  public  trusts.  It  however 
left  the  legislature  free  to  confer  such  additional  powers  upon 
the  coiut  as  the  exigencies  of  the  public  might  require.  Accor- 
dingly the  chief  justice,  in  the  dissenting  opinion,  admits  that  if 
the  case  could  be  regarded  as  enlai^ing  the  jurisdiction  of  the 
court  by  conferring  new  judicial  powers,  it  would  be  unobjec* 
tiooable.  The  question  would  therefore  seem  to  be  whether 
the  authority  conferred  by  the  statute  was  bestowed  upon  the 
jrapreme  court,  or  upon  the  individuals  who  might  happen 
from  time  to  time  to  be  the  judges,  to  be  executed  by  them  as 
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edmiuifisioneir^  appointed  by  the  l^slatnre.  Thete  can  be  no 
donbt  as  to  fee  intention  of  the  legislatnre.  Hiey  designed  to 
test  the  anthoritjr  in  the  court.  By  flid  act  of  1813  (2  A  L, 
409,  }  ItS)  the  application  for  the  appointment  of  commid" 
sioners  of  estimate  and  assessment  is  to  be  modie  ^to  tfa^ 
supreme  court  of  judicature  of  this  state."  It  is  then  made  law- 
tvH  tot  said  cmirt  to  makd  the  appointment.  *The  commission- 
ers are  to  make  a  report  and  to  give  notice  ^^hen  it  will  be  prts 
sent^  to  the  court.  The  courts  Again,  is  to  hear  what  may  bd 
ali^^  against  the  report,  and  to  confirm  it  or  refer  it  again  to 
fee  commissioners ;  and  when  finally  approved  it  is  deckred  td 
be  conclusive,  and  the  amount  required  to  be  paid  becomes  a 
lien  upon  the  premises  assessed,  atid  may  be  collected  by  dis- 
tress and  sale.  {Id.  421,  §  186.)  If  by  this  statute  fee  authority 
is  not  conferred  upon  fee  court  in  its  legal  character  a^  li  jiidicii^ 
tribunal,  it  is  not,  I  think,  in  the  power  of  language  to  do  so. 

The  power  in  question  is  emphatically  a  judicial  one,  for  it  is  fifi 
aufeority  to  hear,  try  and  adjudge.  I  am  aware  that  in  one  patt 
of  the  act  of  1818,  (Stca.  p.  205,  {  5,)  an  application  riespecting 
feese  commissioners  of  estimate  and  assessment  is  authorized  to 
be  made  to  the  supreme  court "  or  any  one  of  the  justices  thereof;* 
but  the  statute  being  in  pari  materia^  it  was  not  seriously  con- 
tended feat  a  different  tribunal  was  indicated  fean  feat  referred 
to  in  fee  former  statutes.  Besides,  one  of  the  justices  may  prop' 
erly  dischargee  these  duties,  because  by  the  constitution  one  judge 
is  Competent  to  hold  the  court.  The  statute  relating  to  t^feree^ 
confers  upon  the  court  powers  in  many  respects  similar  to  tboM 
under  consideration.  The  court  is  aufeorized  Without  the  con* 
sent  of  the  parties  to  Appoint  referees,  who  are  to  hear  fee  evidence 
and  in  the  first  instance  determine  the  questions  of  law  and  fact 
Their  decision  may  be  reviewed  by  the  court  at  the  Instance  df 
either  of  fee  parties,  and  it  may  confirm  fee  report  tod  give 
judgment  upon  it,  or  may  send  it  back  fbr  anofeer  trial.  It  might 
be  objected  with  equal  plausibility  feat  fee  appointnient  of  refereee 
Was  an  executive  and  not  a  judicial  act,  and  that  to  countenance 
its  validity  would  sanction  an  act  of  legislative  encroacbmenl 
In  the  case  of  referees  it  may  be  said  that  the  litigant  parties  are  bl 
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court ;  but  a  sixQilsgr  jurisdictioo  19  coQ^n^  opofi  tbfi  coivt  to 
view  tliQ  determination  of  arbitiatois  upon  the  mere  agrqement  o£ 
the  parties.  The  referees  it  is  true  are  officers  of  the  cptt]%  but  thea^ 
conuuissioners  are  also  quasi  officers,  and  may  in  like  manner 
be  compelled  to  perform  their  duty  by  attachment  {Matter  of 
Canal'8treetf  11  Wend.  164)  The  mode  of  acquiring  jurisdic- 
tion varies  in  each  of  the  cases.  The  m\i  may  be  cpnunenced 
by  capias  or  declaration  in  the  case  of  a  reference,  by  the  agree- 
ment of  the  parties  and  petition  in  the  case  of  arbitration,  and 
under  the  statute  in  questbn,.by  an  application  tp  the  court  for 
die  appointment  of  commissioners. 

That  the  legislature  has  a  right  to  confer  jurisdiction  upoQ 
the  supreme  court  to  conduct  proceedings  of  the  nature  indi<;ated 
in  this  act  cannot,  it  appears  to  me,  be  questioned.  Th^y  vt» 
analogous  to  proceedings  in  rem  in  admiralty,  where,  the  only 
notice  to  the  parties  intei^ted  in  the  property  is  by  advertise- 
Ujent  in  a  newspaper.  Again,  the  practice  under  the  statute 
shews  that  the  judges  must  have  acted  as  a  coiurt.  Th^  com- 
missioners were  appointed  by  rule  entered  in  the  mip^tes  pf  the 
supreme  court,  reciting  that  a  petition  had  been  laoesented  to  the 
opur^,  and  the  order  purports  to  be  made  by /A^  cotir^.  The 
report  is  to  the  courts  and  the  order  of  confirmation  is  made  by 
it  imd  is  entered  in  the  minutes;  and  it  lias  the  same  effect  as  a 
rule  for  final  judgment  in  other  cajses  in  tba,t  court.  In  addition 
to  this  the  papers  are  placed  on  its  files  and  certified  by  its  clerk 
under  its  seal.  The  same  practice  prevails  in  all  the  other 
proceedings  under  the  act  It  would  be  an  e^^traprdinary 
and  peculiar  feature,  if  mere  statutory  commissioners  should 
not  only  use  the  office,  books,  clerk  and  seal  of  (he  supremo 
court,  but  should  also  assume  the  oMcial  designi^tion  imd  aqt 
in  the  name  of  that  tribunal.  The  practice  however^  in  my 
judgment  is  entirely  consistent  with  the  provisions  of  the  statute, 
and  I  cannot  doubt  but  that  the  sound  conclusion  upop  tjl^e  whole 
matter  is,  tliat  new  powers  of  a  judicial  nature  have  been  (^(fjor 
ferred  upon  the  supreme  court  tp.  be  executed  by  th^t  court  aud 
its  judges  apd  other  officers  in  the  a^n^e  legal  cbarilPter  i^  wb,iQb 
they  transact  their  other  judicial  business. 
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I  am  satisfied  also  that  the  court  m  the  exercise  of  its  autfior* 
ity  in  these  matters,  as  in  all  other  cases,  acts  as  a  court  of 
general  and  not  one  of  limited  jurisdiction.  The  constitution 
created  a  single  and  not  a  duplicate  court ;  and  it  involves  a 
useless  confusion  of  ideas  to  regard  it  when  performing  one  class 
of  its  duties  as  acting  in  an  inferior  and  subordinate  character, 
while  in  respect  to  all  other  matters  it  is  confessedly  a  tribunal 
of  supreme  original  jurisdiction.  It  is  no  answer  to  this  view 
of  the  subject,  that  the  duties  of  the  court  concerning  streets 
must  be  performed  in  the  manner  particularly  prescribed  by  the 
statute.  It  is  only  saying  that  the  law  must  be  strictly  followed, 
a  remark  equally  applicable  to  all  courts  and  tribunals.  To  ren- 
der the  contrary  argument  available  it  must  be  shewn  that  the 
judges,  when  acting  upon  the  business  relating  to  streets,  cannot 
exercise  the  ordinary  powers  of  the  court,  so  far  as  they  are 
applicable ;  and  that  they  have  no  claim  to  the  personal  immu- 
nity, and  the  presumption  in  favor  of  their  jurisdiction,  which 
appertain  to  judges  of  superior  courts  of  record.  The  practice 
adopted  in  these  cases,  already  referred  to,  affords  strong  evi- 
dence of  the  right  of  the  court  to  bring  into  exercise  its  ordinary 
powers.  The  case  of  7%e  President  ^c.  of  Brooklyn  v. 
Patchen,  (8  Wend,  47 — 63,)  in  this  court,  which  arose  under  a 
similar  statute,  is  an  authority  in  point.  The  opinion  of  the 
chancellor  in  that  case  is  directly  opposed  to  that  of  Spencer, 
0.  J.  in  the  case  of  Beekman-street,  (20  John,  269 ;)  and  in  the 
matter  of  Canal-street^  before  referred  to,  Savage,  C.  J.,  speaking 
of  proceedings  under  the  statute  in  question,  says :  "  We  act  also 
as  a  court  in  many  respects,  and  I  think  in  all  respects  except 
in  reviewing  our  own  decisions."  What  court,  I  would  respect 
i\]lly  ask.  The  statute  speaks  only  of  the  supreme  court,  and 
to  that  tribunal  alone  is  the  power  delegated.  The  presumption 
in  favor  of  jurisdiction  attaches  to  the  proceedings  of  courts  of 
general  jurisdiction  on  account  of  the  high  character  of  the  tiA- 
bnnal  and  the  presumed  ability  of  the  judges.  The  reasons 
upon  which  the  presumption  is  founded  exist  to  the  same  extent 
in  regard  to  proceedings  Under  this  statute  as  in  other  cases. 

The  practice  prevailing  in  the  supreme  court  of  issuing  a 
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eeriiarari  to  the  judges,  in  order  to  review  proceedings  bad  be> 
fore  them  in  assessment  cases  is  peculiar,  and  as  it  seems  to  me 
incongruous ;  but  if  I  am  correct  in  the  positions  already  assumed, 
it  will  be  unnecessary  to  examine  the  cases  which  are  said  to 
establish  that  practice.  I  can  only  say,  that  if  such  a  writ  had 
been  awarded  in  this  case,  and  a  correct  transcript  of  the  pro- 
ceedings imder  consideration  had  been  returned,  the  return 
would  have  shewn  that  these  proceedings  were  had  before  the 
same  court  which  issued  the  writ  I  am  therefore  of  opinion 
that  no  constitutional  provision  has  been  violated  in  the  pro- 
ceedings relating  to  the  assessment  in  question. 

I  am  satisfied  also  that  the  order  confirming  the  report  of  the 
commissioners  of  estimate  and  assessment  was,  under  the  cir- 
cumstances disclosed  at  the  trial,  conclusive  evidence  of  the  reg* 
ularity  of  the  prior  proceedings ;  and  I  should  vote  for  the  affirm- 
ance  of  the  judgment  of  the  supreme  court  but  for  the  defect  in 
the  defendant's  evidence,  to  which  I  will  now  advert. 

The  authority  to  sell  on  account  of  the.  non-payment  of  an 
assessment  depends  upon  the  performance  of  certain  preliminary 
aets,  which  must  in  all  cases  be  shewn  to  have  been  performed 
irhere  title  is  sought  to  be  established  under  such  sale.  It  is 
indispensable  that  an  affidavit  should  be  made  <by  the  collector 
{pursuant  to  the  act  of  1816,  {Stai.  1816,  p.  114,  i  2.)  The  iea> 
soning  of  the  chief  justice  in  the  dissenting  opinion  given  in  the 
^ourt  below,  seems  to  me  so  conclusive  upon  this  branch  of  the 
i»ase,  that  I  do  not  think  it  necessary  to  add  any  further  remarks. 
l?^or  this  reason  alone  I  think  the  judgment  of  the  supreme 
x>urt  should  be  reversed. 

Senators  Lester  and  Lott  delivered  written  opinions  in  favor 
of  reversing  the  judgment  of  the  supreme  court  upon  the  last 
point  mentioned  in  the  opinion  of  the  president ;  and  Senator 
£<oTT  declared  that  he  concurred  in  other  respects  in  the  opin- 
ion delivered  by  Mr.  Justice  Bea&dsley  in  the  court  below. 

Senator  Jones  delivered  a  written  opinion  in  &vor  of  affirm- 
•noe. 


886         CASJSS  IN  ;rHiB  cqv»t  w  errors. 

Grout «.  TQWvmnd. 


Oq  the  question  b^ixng  put,  <<  Shall  this  judgment  bp  zeveiaedr 
the  members  of  the  court  voted  as  follows : 

F^r  reversed:  The  Presibbnt,  and  SenaiarB  Back^ 
Beekman,  Beers,  Bockee,  Dbto,  Emhonb,  Hand,  Ha&o^ 
Lester,  Lott,  Porter,  SsDawicK,  SmTH)  Tarnet  and 
Wright — 16* 

Far  affirmance :  Senator  Jokes. 

Senator  Lott  then  proposed  the  following  lesolnlion : 

JRewln^dy  .That  the  making  of  the  affidarit  by  die  coliedori 

as  required  by  the  act  of  12th  April,  1816,  for  the  more  eflEectaal 

collection  of  taxes  and  assessments  in  the  city  of  New^Yoik,  is 

an  essential  pact  of  the  power  to  sell  for  assessments  ex  taxes 

under  the  prorisimis  of  that  act ;  and  that  the  lease  given  by  tbe 

oorporation  is  not  evidence  that  such  an  affidavit  has  been  made 

so  as  to  support  the  sale,  without  proof  of  the  makii^  o£  snob 

affidavit  before  the  premises  were  advertised  for  sale. 

On  the  question  being  put  upon  adopting  said  resolution,  all 

the  members  of  tl\e  court  present  and  voting,  to  wit,  The  Prbs* 

insNT,  and  Senatara  Backus,  Beekman,  Bbsrs,  Boc^es, 

Deyo,  Folsom,  Band,  Lester,  Lott,  Porter,  ^so^'wick, 

Yarney  and  Wright,  (14)  voted  in  the  affirmative,  and  the 

ifisolttdon  was  .accordingly  adopted 

Judgment  leversed. 


^T- 


Grout  and  wife  va.  TowvasiiB. 

Where  a  tegtator  by  wiD,  afler  deviaing  lands  (o  his  wife  during  wid^hood  demed 

thesanekBds  to  R.  Ait  dmigkUr  und  the  kein  vf  her  body  finver  from  and  afitr 

ike  4i9namm'mjmmrkg9^hi$w^,  with  %^adla^ 
.  "^  lyt  Mt  ^  ^H  H**m*  fr^ ;  *^¥  ^'t**  *  "rr^h^  fn  V  tfiff  nrtt  a ttfutfnd 

to  be  devised  to  R.,  which  the  statute  aboli;i)iin|[  entails  ebi^iged  intp  a  wynprnrt— 

in  fee  nmple. 
The  acknowledgment  of  conrideiatioD  hi  a  deed  of  lands  eannot  be  oontradietadt  & 

•  oaae  te  ftomftaad,  tan  tha  paaipom  of  dslMttuig  the  eenv^^anea. 
So  held  where  the  oonyejanoe  wasbj  a  feme  eo9ert,  acknowledged  aoooidbif  M 

the  statatCi 
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One  seized  of  a  determmable  fee,  (e.  g.  an  estate  in  fee  subject  to  be  defeated  by  th* 
happeningr  of  an  event  apon  which  an  cxseotory  devise  is  limited,)  maj  oonvej  the 
estate,  and  the  gnmlee  will  take  itaccoiopanicd  hy  the  same  determinable  qualitj 
which  belonged  to  it  in  the  hands  of  his  grantor.    Per  Pokteri  Senator, 

On  error  from  the  supreme  court.  The  plaintiflS  in  error 
brought  ejectment  in  the  supreme  court  against  Townsend,  and 
upon  the  trial  the  jury  found  a  special  verdict,  upon  which  that 
court  ^ave  judgment  for  the  defendant ;  and  the  plaintifld  there- 
upon brought  error  to  this  court  For  the  facts  found  by  the 
rerdict  and  the  opinion  of  the  court  below  see,  2  Hillj  554 

S.  Stevens,  for  the  plaintiffs  in  error. 

M.  T,  Reynolds,  for  the  defendant  in  error. 

Porter,  Senator.    The  terms  of  the  devise  in  favor  of  the 
testator's  daughter  Rachel,  the  wife  of  J.  Knickerbacker,  are  such 
as  are  appropriate  to  create  an  estate  tail  as  to  a  moiety  of  the 
residue  of  the  testator's  real  estate,  if  it  were  now  possible  so  to 
limit  an  estate  in  lands.    But  as  such  an  estate  cannot  now  exist, 
it  is  insisted  on  behalf  of  the  plaintiffs  that  the  will  ought  to  be 
so  construed  as  to  give  the  testator's  daughter  only  an  estate  for 
life,  with  remainder  to  her  children.    If  this  were  so,  the  chil- 
dren would  take  as  purchasers  and  not  as  the  heirs  of  (heir 
mother,  and  their  title  would  not  be  prejudiced  by  the  convey- 
ance of  the  daughter.    This,  it  is  argued,  would  effectuate  the 
intention  of  the  testator,  who  clearly  indicated  the  children  of 
his  daughter  as  the  ultimate  objects  of  his  bounty,  and  did  not 
intend  that  their  mother  should  be  enabled  to  defeat  their  estate. 
It  is  undoubtedly  a  cardinal  principle  in  the  construction  of 
wills  that  the  intention  of  the  testator  must  control ;  subject 
however  to  the  qualification  that  such  intention  be  conformable 
to  the  rules  of  law.    Here  it  is  manifest  that  he  intended  to  cre- 
ate an  estate  tail ;  and  in  that  particular  mode  he  did  unques- 
tionably intend  that  the  enjoyment  of  this  property  should  be 
secured  to  the  children  of  his  daughter  after  the  death  of  their 
niother,  who  by  force  of  the  entailment  would  have  held  the 
Vol.  !!.•  ^  43 
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premises  for  her  life.  The  statute  has  nqt  only  frustrated  the  iLteiv< 
tion  thus  to  limit  the  estate ;  but  in  such  oases  it  has  prescribed 
as  a  substitute  a  limitation  of  its  own,  by  declaring  that  where 
any  person  would,  independently  of  the  act,  become  seized  in 
iee  taii  of  any  lands  by  virtue  pf  any  devise,  dpc.  such  person, 
*^  instead  of  becoming  seized  thereof  in  fee  tail,  shall  be  deemed 
9iid  adjudged  to  be  seized  thereof  in  fee  simple  absolute.'' 
(1  M.  L.  52,  §  1 ;  1  R.  S.  722,  §  3.)  There  is  therefore  no  es- 
cape from  the  conclusion  that  the  testator's  daughter,  Mrs.  Knick- 
erbacker,  topk  an  estate  in  fee  simpde,  to  commence  in  possession 
at  the  termination  of  the  estate  devised  to  her  mother. 

But  the  counsel  for  the  plaintiff  insists  that  the  devise  of  the 
moiety  of  the  residue  to  Mrs.  Knickerbacker  was,  during  the 
widowhood  of  the  testator's  wife  a  contingent  remainder ;  and 
consequently  that  nothing  passed  by  the  deed  executed  by  her 
^d  her  husband  to  Bleecker  in  1809,  Mrs.  Yisscher,  the  first 
tenant  for  life,  being  then  living  and  unmarried.  I  am  satisfied 
however,  that  the  remainder  was  a  vested  and  not  a  contingent 
one.  A  remainder  is  vested  where  the  interest  is  fixed,  although 
it  may  be  uncertain  whether  it  will  ever  take  effect  in  possession 
It  is  the  present  capacity  of  taking  etkct  in  possession  if  the 
poi^session  were  to  become  vacant,  that  distinguishes  a  vested 
from  a  contingent  remainder.  {Kenfs  Com.  Ath  ed.  403.(a} 
The' rule  was  well  settled  at  common  law,  and  it  is  now  made  a 
provision  of  the  revised  statutes.  {I  R,  S.  723,  §  13.)  Mrs. 
Knickerbacker  immediately  upon  the  death  of  the  testator  had  a 
fixed  interest  in  the  premises.  Until  she  joined  in  the  convey 
ance  to  Bleecker,  she  had  at  all  times  a  capacity  to  take  upcHi 
the  happening  of  the  death  or  re-marriage  of  Mrs.  Tisscher.  It 
follows  that  her  estate  was  a  vested  remainder. 

The  next  question  which  was  discussed  on  the  argument 
relates  to  the  quality  of  the  fee  devised  to  Mrs.  Knickerbacker 
in  the  premises  ix\  question.  Assuming  that  the  devise  over  to 
the  children  of  Nicholas  Yisscher,  in  the  event  mentioned  in  the 

(a)  Soethe  aothoritioB  refSaniDd  to  bj  Beardaiey,  X  ia  Vwitrheydtn  ▼.  CrmnimIL 


ALBANY,  DECEMBER,  1846.  239 

>■'■■■  ■  ■■  » 

Gioot  V.  TowDMnd. 

irill,  was  valid  as  an^ezecutoryderise,  the  estate  of  Mrs.  E.  was 
determinable  upon  the  happening^  ot  that  event.  It  was  bow-> 
ever  an  estate  which  she  could  convey,  and  vest,  in  her  grantee; 
^  A  qualified  base  or  deeerminable  fee  is  an  interest  which  may 
continue  ibr  ever,  but  the  estate  is  liable  to  b^  determined 
without  the  aid  of  a  conveyance  by  sotoe  act  or  event  ciixnim- 
scribing*  its  continuance  or  extent"  (4  Kenfs  Com.  9.)  The 
same  writer  says  that  estates  in  fee  which  are  liable  to  be  de- 
feated by  executory  devise  are  determinable  fees,  and  that  if  the 
owner  of  such  an  estate  conveys  in  fee  the  determinable  quality 
of  the  estate  follows  the  transfer ;  and  this,  he  says,  is  founded 
upon  the  sound  maxim  of  the  common  law,  that  nemo  potest 
vlus  juris  in  alium  transferre  quam  ipse  habet  {Id.  9,  10.) 
The  estate  of  Mrs.  Knickerbacker  was  therefore  one  which  could 
be  aliened ;  and  as  she  died  leavingjssue,  the  condition  annexed 
to  the  &e  is  destroyed,  and  her  grantee  acquired  an  absolute 
esifete  in  the  premises. 

^  But  the  limitation  over  to  the  children  of  Nicholas  Yisscher 
was  iiself  void.  It  was  to  take  efibct  upon  the  indefinite  failure 
of  issue  of  Mrs.  Knickerbacker;  and  if  estates  tail  were  legal, 
would  have  been  a  remainder  limited  upon  an  estate  tail  in 
Mrs.  K.  In  determining  that  she  took  an  estate  in  fee  simple 
by  force  of  the  statute  abolishing  entails,  it  follows  of  course 
that  remainders  limited  to  take  effect  upon  the  failure  of  issue 
in  tail  are  void.  {Lyon  v.  Btirtis,  20  John.  483 ;  Wilkes  v. 
Lyon,  2  Cowen,  333.)  v 

Mrs.  Knickerbacker,  being  seized  in  fee  simple  (subject  to  the 
life  estate  of  Mrs.  Visscher)  joined  with  her  husband  in  a  deed 
of  bargain  and  sale  to  Bleecker  in  fee,  which  she  acknowledged 
in  the  manner  required  of  a  feme  covert  to  pass  her  title  to  land. 
This  conveyance  is  expressed  to  be  in  consideration  of  fifly 
dollars ;  but  it  is  found  by  the  special  verdict  that  no  considera- 
tion was  paid,  and  for  this  reason  the  plaintiffs'  counsel  insists 
that  the  deed  is  void.  THe  cases  relied  on  to  sustain  this  posi- 
tion are  those  in  which  no  consideration  whatever  was  men^- 
tioned  in  the  deed  ;  and  they  depend  upon  a  different  principle. 
The  question  here  is  whether  the  plaintifis  are  at  liberty  to 
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contradict  the  admission  of  consideration  contained  in  the  deed 
itself,  for  the  purpose  of  defeating  the  estate  attempted  to  be 
conveyed.  I  apprehend  that  there  is  no  authority  for  such  a 
position,  and  that  it  would  be  unheard  of  to  allow  a  grantor  to 
avoid  his  own  conveyance  and  thus  to  defeat  the  title  which  be 
had  conveyed  in  all  the  forms  of  law,  by  proving  that  the  con* 
sideration  which  be  had  acknowledged, had  not  in  fact  been 
paid  ;  unless  in  connection  with  such  proof  he  offered  to  shew 
fraud  in  the  transaction.  In  Morse  v.  Shatiuckj  (4  N.  Hamp. 
429,)  Richardson,  C.  J.,  says,  "  It  is  perfectly  well  settled  that  a 
consideration  expressed  in  a  deed  cannot  be  disproved  for  the 
purpose  of  defeating  the  conveyance,  unless  it  be  on  the  ground 
of  fraud.  The  same  doctrine  is  contained  in  Belden  v.  Sey- 
motiry  (8  Conn,  304,)  and  in  McCrea  v.  Purmorty  (16  WenA, 
473,)  Cowun,  J.,  in  delivering  the  opinion  of  the  court,  said,  "  A 
party  is  estopped  by  his  deed.  He  is  not  permitted  to  contra- 
dict it.  So  far  as  a  deed  is  intended  to  pass  a  right,  or  to  bo 
the  exclusive  evidence  of  a  contract,  it  concludes  the  parties  to 
iL"(a)  The  fact  that  the  conveyance  was  by  a  married  woman 
makes  no  difference.  She  was  competent  to  convey  ber  land 
in  the  manner  prescribed  by  law,  and  can  no  more  impeach 
her  conveyance  than  any  other  person,  and  she  and  her  heirs 
are  as  much  concluded  by  it  as  though  she  were  a  feme  sole. 
It  is  true  she  is  incompetent  to  make  a  contract  by  way  of  cove- 
nant in  a  deed  or  otherwise,  but  that  principle  has  no  applica- 
tion to  this  case.  There  is  no  attempt  here  to  affect  her  title  by 
force  of  any  covenant,  but  only  to  sustain  her  conveyance  exe- 
cuted .in  due  form  of  law. 

Having  therefore  shewn  an  absolute  title  to  the  premises  in 
4iicstion  in  Mrs.  Enickerbacker,  and  a  valid  conveyance  in  fee 
from  her,  it  follows  that  the  plaintiff,  Mrs.  Grout,  cannot  claim 
aa  devisee  under  the  will  because  the  whole  estate  was  given 
to  ber  mother,  nor  as  heir  of  her  mother  because  she  conveyed 
her  whole  title  in  her  lifetime.  The  Judgment  of  the  supreme 
court  should  be  affirmed. 

(«)  See  abo  Jfitrji  t.  Soptr,  (6  Har.  ^  JoAn.  876.) 
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Senator  Clark  also  delivered  a  written  opinion  in  favor  of 
affirmance,  and 

On  the  question  being  put,  "  Shall  this  judgment  be  reversed  7" 
all  the  members  of  the  court  present  who  had  heard  the  argu- 
ment, to  wit.  The  President,  and  Senators  Backus,  Beers, 

BOCKEE,  BURNHAM,  ChAMBERLAIN,  GlARK,  DeTO,  EmMOKS, 

F0L8OM,  Hand,  Jones,  Lester,  Lott,  Porter,  Sedgwick, 
Smith,  Talcott,  Varney  and  Wright,  (20)  voted  in  favor 
of  affirmance. 

Judgment  affirmed. 


Curtis  and  others  vs.  Kxox,  President,  &c. 

Where  the  cashier  of  a  hank  raceiyes  oiiiry  in  discoonting  a  note  in  hehalf  of  the 
hanky  he  if  h'ahle  to  an  indictment  onder  the  etatutc  making  ui uiy  a  misdemeanor. 

Accordingly,  where  a  bank  soed  npon  a  note,  and  the  defendant  called  the  cashier 
Bi  a  witness  to  prore  that  vtmry  was  taken  by  the  bank  upon  discounting  it,  who 
■wore  that  he  was  appreliensive  that  his  answers  woyld  lead  to  a  coDviction  of 
himself  (or  astuy ;  held,  that  he  was  privileged  (rom  testifying. 

On  error  from  the  supreme  court.    The  action  in  the  court 
below  was  assumpsity  brought  by  Knox  as  president  of  the 
Bank  of  Yemon,  an  institution  organized  under  the  general 
banking  law,  against  Curtis,  Peabody  &  Tillotson,  as  maker  and 
endorsers  of  a  promissory  note.    Each  of  the  defendants  pleaded 
non-assumpsit,  and  the  cause  was  tried  before  Gridley,  C. 
Judge,  at  the  Oneida  circuit  in  October,  1842.    The  plaintiff 
made  the  proof  necessary  to  entitle  him  to  recover ;  upon  wliich 
the  defendants  called  one  Case,  who  was  admitted  to  be  a  large 
stockholder  in  the  bank,  and  to  have  been  such  from  its  first  or- 
ganization, and  offered  to  prove  by  him  that  he  was  cashier  of  the 
Bank  of  Vernon  when  the  note  in  question  was  discounted  by 
that  bank ;  and  that  the  same  was  discounted  for  the  accommo- 
dation of  Curtis,  the  maker,  and  upon  the  condition  that  he 
should  receive  the  proceeds  in  an  acceptance  made  by  the  bank 
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tf  •  ^hi  draft  dated  twenty  days  ahead^  tlie  usual  sum 
charged  for  discount  being  also  paid.  Case  deliiied  to  testify,  on 
the  ground  that  his  answers  might  criminate  himself;  and  he 
stated  on  oath  that  he  was  apprehensive  that  if  he  should  testify 
his  answers  Height  lead  to  a  conviction  of  himself  for  a  misde- 
meanor in  receiving  usury.  The  defendants'  counsel  insisted 
that  the  case  yas  not  such  as  to  enable  the  witness  to  take  that 
ground,  and  requested  the  judge  so  to  advise  him  and  to  require 
him  to  testify.  The  judge  refused  to  do  so,  and  stated  that  ii 
the  witness  entertained  a  real  apprehension  that  his  answers 
would  convict  hirn  of  usury,  he  was  privileged  from  testifying. 
The  witness  persisted  in  his  refusal  and  was  excused  from  testi* 
fying,  and  the  defendants'  counsel  excepted  to  tlie  decision  of  the 
judge.  The  jury  found  a  verdict  for  the  plainti£  The  defen* 
dants  at  the  July  term,  1843,  moved  the  supreme  court  for  a  new 
trial  on  a  bill  of  exceptions,  which  was  refused,  and  judgment 
was  entered  on  the  verdict.    The  defendants  brought  error. 

m 

J,  A*  Spencer^  for  the  plaintiffs  in  errori  insisted  that  Case 
ahould  bav^  been  compelled  to  testify.  He  said  that  if  usury 
was  taken  upon  the  discounting  of  the  note  it  was  done  by 
the  bank,  and  not  by  the  witness,  who  could  not  upon  the 
fiicts  offered  to  be  proved  have  been  guilty  of  the  offence  of 
usury. 

T.  Jenkins^  for  die  defendant  in  error,  said  that  in  misde- 
meanors all  who  in  any  way  participate  in  the  act  are  princi- 
pals ;  and  that  if  Case  as  an  officer  of  the  bank  took  usury  upon 
Ihe  discounting  of  the  note  be  was  liable  to  be  indicted  equally 
to  though  he  was  acting  in  a  business  of  his  own.  He  referred 
to  i.  BL  Com.  38;  1  Hale's  P.  C.  233,  616;  Siai.  1817,  p. 
487,  h  6. 

LoTT,  Senator.  No  rule  is  better  settled  than  thai  a  witnese 
is  privileged  from  testifying  where  his  answers  would  suhjecl 
him  to  a  penalty  or  render  him  liable  to  conviction  for  a  crinii* 
Ual  offiance.    The  court  is  to  determine  whether  the  case  is  such 
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that  the  answers  can  criminate  him,  and  he  is  then  to  judge  from 
his  own  knowledge  of  the  particular  facts  whether  he  can  safely 
answer.  ( The  People  v.  Mather,  4  Wend.  229, 264.)  The  ques- 
tion in  this  case  is  whether  the  witness  was  so  Situated  that  h^ 
could  be  guilty  of  the  offence  of  usury  in  the  transaction  in 
question.  If  be  could  be,  then  his  oath  that  he  was  opprehen* 
siye  that  his  testimony  might  lead  to  his  conviction  is  conclu- 
sive ;  for  the  court  cannot  judge  without  a  knowledge  of  his 
agency  in  the  transaction,  wheth'ei*  it  was  of  a  character  to  ren- 
der him  culpable  or  not.  It  appears  that  be  was  the  cashier  and 
a  large  stockholder  in  the  institution ;  pnd  it  is  not  improbable 
therefore  that  the  negotiation  for  the  discount  of  the  notto  in 
question  was  carried  on  with  hitn,  and  that  he  was  the  actor  in 
the  transaction  and  in  fact  received  the  usury.  If  so  he  would 
in  my  opinion  be  liable  though  he  acted  in  behalf  of  the  bank; 
as  much  so  as  if  he  had  entered  into  the  transaction  on  his  own 
account  and  for  his  individual  benefit.  In  misdemeanors  all 
the  actors  are  principals.  (4  BL  Com.  36 ;  1  Hays  P.  C.  233, 
613.)  The  offence  consists  in  receiving  usury,  {Stat.  1837,  p. 
487,  §  6 ;)  and  it  seems  to  me  to  be  no  answer  to  such  a  charge 
that  another  participated  in  the  guilt  and  received  the  profits  of 
the  unlawful  bargain.  In  The  Commonweatth  v.  Frost,  (5 
Mass.  63,)  the  point  now  under  consideration  was  discussed  by 
the  court ;  and  it  was  strongly  intimated  that  the  agent  would  be 
itiable,  though  the  point  was  not  directly  decided. 

1  am  therefore  of  opitlion  that  the  circuit  judge  ruled  cor« 
rectly,  and  that  the  judgmelit  of  the  supreme  court  ought  to  be 
affirmed. 

Qn  the  question  being  put,  "  Shall  this  judgment  be  reversed?^ 
ihe  members  of  th6  coutt  Voted  as  follows  t 

For  reversal:  Senators  Clark,  Hand  and  VaUney — 3. 
JVr  affirmance:  The  PRfiiBiDENt,  ilnd  S&iaiors  BsEftd, 

BoCKE'E,  CfiAMBERLAIK,   I>BYO,  EttMONS,  FoL80M|  LeSTSBi 
ZiOTT,  MtTCBBLL,  PoftTBR^  SMI*rlll  BtlA  TaLCOTT — 13» 


Judgment  affirmed 
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Post  and  others  vs*  Arkot. 

A  mortgage  ez^utfsd  in  1827,  was  foreclosed  by  adveitisement  in  J  830,  and  B.  be> 
came  the  purchaser  at  the  sale.  A  judgment  was  docketed  intermediate  the 
^  mortgage  and  the  foreclosure,  and  upon  aji.fa.  issued  on  this  judgment  after  the 
foreclosure,  the  premises  were  sold  to  A.,  who  alter  receiving  the  sheriff's  deed 
tendered  to  0.  the  amount  due  on  the  mortgage  with  the  costs  of  the  foredosure, 
which  he  refused  to  receive.  In  ejectment  by  A.  against  the  tenants  of  B ,  hdd, 
that  the  plaintiff  was  not  entitled  to  recover. 

A  tender  to  the  mortgagee  or  his  assignee  after  the  lavo  day  does  not  operate  to  dis- 
charge the  lien  of  the  mortgage.  Per  Hard,  Jobkson,  Sedgwick,  Bockeb  and 
Clark,  Senator$. 

A  statute  foreclosure  does  not  change  the  remedy  of  a  judgment  creditor  whose 
judgment  was  docketed  after  the  mortgage  and  before  the  foreclosure,  and  he 
may  notwithstanding  sell  the  premises  on  execution.  Per  Gardiner,  President, 
and  Talcott  and  Lestbr,  Senatore;  Porter,  Johkbon  and  Sedgwick,  Senator*, 
contra. 

On  error  from  the  supreme  court.  Arnot  brought  ejectment 
'  in  the  court  below  against  Post  and  the  other  plaintiffs  in  error, 
and  obtained  a  verdict,  which  the  defendants  in  that  court 
moved  to  set  aside  on  a  bill  of  exceptions.  The  motion  was 
denied,  and  judgment  Wtis  entered  on  the  verdict ;  upon  which 
the  defendants  bring  error  here.  The  facts,  together  with  the 
opinion  of  the  court,  are  reported  in  6  Hill,  65.  The  leading 
facts  upon  which  the  questions  of  law  arise  may  be  briefly  reca- 
pitulated as  follows.  Both  parties  derived  title  from  Joseph  Yial, 
who  with  Uriah  Smith  owned  the  premises  and  mortgaged 
them  to  one  Winans,  in  May,  1827,  to  secure  the  payment  of 
$600,  payable  by  instalments,  within  about  two  years  thereaAer. 
Simeon  Benjamin  by  mean  assignments  became  the  owner  of 
this  mortgage,  and  in  1830  foreclosed  it  by  advertisement, 
and  became  hiihself  the  purchaser  at  a  price  which  left  a  con- 
siderable surplus  beyond  the  amount  due  and  the  costs  of  the 
advertisement  and  sale.    The  defendants  are  his  tenants. 

In  August,  1827,  J.  J.  and  C.  Y.  J.  Rosevelt  recovered  a 
judgmeLt  against  Yial  and  two  other  persons  in  the  supreme 
court  for  over  $700,  and  in  1836  the  premises  in  question  wexa 
sold  by  the  sheriff  of  Chemung  county  by  virtue  of  a  JL  fa. 
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issued  upon  this  judgment  to  the  plnintifT  below  for  $150,  and 
he  receive.!  a  sheriff's  deed  dated  in  May,  1838.  In  September, 
1838,  the  plaintiff  tendered  to  Benjamin  the  principal  and 
iiitereof  due  on  the  mortgage  with  the  costs  of  the  foreclosure, 
which  he  refused  to  receive.  The  judge  instructed  the  jury 
that  tlie  tender  so  proved  discharged  the  lien  of  the  mort- 
gage and  divested  the  title  which  Benjamin  had  acquired  under 
the  statute  foreclosure,  and  that  the  plaintiff  was  entitled  to 
recover.  The  defendants  excepted  to  the  charge  and  to  the 
decision  of  the  jtidge  admitting  the  evidence  of  the  tender. 

B,  D.  Noxofij  for  the  plaintiffs  in  error.  1.  The  statute  (2 
R.  S.  5d6,  }  8,)  makes  a  foreclosure  by  advertising  a  bar  to  any 
equity  of  redemption  of  the  mortgagor  and  of  all  claiming  under 
him,  by  title  subsequent  to  the  mortgage;  except  mortgagees 
and  judgment  creditors  who  became  such  prior  to  the  sale  made 
pursuant  to  the  advertisement.  Tho  plaintiff  was  neither  a 
mortgagee  nor  a  judgment  creditor.  By  virtue  of  the  sale  under 
the  judgment  and  his  purchase  and  the  sheriff's  deed  he  became 
the  grantee  or  assignee  of  Yial;  and  the  interest  which  he  sets 
-up  was  foreclosed  and  extinguished  by  the  statute  foreclosure. 
The  lien  of  the  judgment  was  also  extinguished  by  the  siile. 

2.  If  the  plaintiff  had  a  right  to  redeem,  he  could  avail  himself 
of  such  right  only  by  bill  in  equity.  A  bare  tender  af\er  fore- 
closure had  no  legal  effect  whatever.  {Merritt  v.  Lambert^  7 
PaigCj  344 ;  Vroo7?i  v.  DUmas^  4  id.  626 ;  Benedict  v.  Gil- 
man,  id.  58 ;  Van  Buren  v.  Olmstead,  5  id.  9 ;  Klock  v.  Cronk- 
kite,  1  Hill,  107.) . 

3.  A  tender  of  the  money  due  on  a  mortgage,  after  tlie  day 
of  payment  has  passed,  does  not  discharge  the  lien.  {MerrUi 
V,  Lamberty  stqwa.) 

J.  A.  Collier,  for  the  defendant  in  error.  The  statute  fore- 
closure under  which  the  defendants  claimed  title  did  not  impair 
or  affect  the  junior  judgment  imder  which  the  plaintiff  subse- 
quently purchased.  That  judgment  was,  prior  to  the  fore- 
closure, a  valid  lien  upon  the  premises;  and  as  it  was  not  '4n 
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any  way  affected''  by  the  foreclosure,  it  remained  such  lien  after 
the  foreclosure  had  taken  place.  One  of  the  essential  altribntes 
of  a  lien  by  judgment  is  the  power  of  the  judgment  creditor  to 
procure  the  real  estate  which  is  affected  by  the  lien  to  be  sold 
for  the  payment  of  the  judgment  debt.  It  cannot  be  correct  to 
say  that  the  rights  and  interests  of  the  judgment  creditor  aro 
not  prejudiced  or  in  any  way  affected  by  a  transaction  which 
destroys  the  power  to  sell  altogether,  and  which  changes  the 
leg&l  authority  to  proceed  by  execution  into  a  mere  right  to 
redeem  in  equity.  The  plaintiff  therefore  by  his  purchase  oi. 
the  execution  became  the  owner  of  the  premises  subject  to  the 
prior  mortgage,  which  was,  as  to  him,  unforeclosed. 

Upon  well  settled  principles  the  tender  which  he  subsequent- 
ly made  of  the  whole  amoimt  due  discharged  the  lien  of  thfi 
mortgage  and  entitled  the  plaintiff  to  recover.  {Jac/:stm  t. 
Crafts,  18  John.  110 ;  Edwards  v.  Ttie  Farmers?  Fire  Ins.  ^ 
L.  Co.  21  Wend.  467;  ^.  C.  in  error,  26  id.  641.) 

liAftD,  Senator.  It  is  undoubtedly  a  well  settled  principle 
that  a  tender  at  the  day,  of  the  amount  secured  by  a  mortgage 
upon  lands,  extinguishes  the  lien.  It  has  been  decided  in  lliis 
state,  although  the  principle  is  a  departure  from  the  ancient  law, 
that  a  tender  after  the  day,  and  before  foreclosure,  dischaif:es 
the  lien.  But  where  the  mortgage  has  been  foreclosed  theie  is 
no  authority  for  saying  that  a  tender  to  the  purchaser  under  the 
foreclosure  will  extinguish  his  title.  The  case  of  Jackson  v. 
Crafts,  (18  John.  110,)  referred  to  in  the  opinion  of  the  court  be- 
low does  not  contain  any  such  feature.  The  tender  to  ^hich 
effect  was  given  in  that  case  was  made  before  foreclosure,  and  the 
sale  which  was  subsequently  made  pursuant  to  adtertisemenf, 
was  held  to  be  irregular  and  fraudulent.  It  is  true  that  the 
broad  proposition  was  laid  down  that  a  tender  after  the  day  ex* 
tinguishes  the  mortgage.  This  has  however  been  decided  the 
other  way  by  the  chancellor,  {Merritt  t.  Lambert,  7  Paiges 
344,)  and  the  doctrine  is  certainly  a  questionable  one.  Thd 
case  of  Edwards  v.  The  fSzrmersf  Fire  Ins.  ^*  L.  Co.  (21 
Wend.  467)  is  also  relied  upon  in  the  opinion  of  the  suplreiM 
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court.  In  that  case  n  tender  after  a  foreclosure  sale  was  held  to 
discharge  the  lien.  But  there  was  a  marked  distinction  between 
that  case  and  the  present.  The  mortgagee  there  was  a  corpo- 
lalion,  bj  the  charter  of  which  it  was  provided  that  the  mort- 
gages which  it  should  take  should  be  made  payable  in  not  less 
thnn  one  year,  but  no  foreclosure  could  take  place  withit)  five 
yeors  if  the  interest  should  be  punctually  paid;  and  even  after 
fontslosure,  if  the  pr^smises  should  be  purchased  by  the  corpo- 
ration, they  were  declared  to  be  subject  to  redemption  while 
thc'y  remnined  in  its  hands  unsold ;  and  besides,  if  the  mort- 
ga  jee  neglected  to  dispose  of  the  property  so  purchased  within 
fire  years  it  was  forfeited  to  this  state.  (Stat.  1822,  p.  48,  i  3.) 
V.  was  held  that  the  day  of  payment  was  virtually  extended  so 
as  to  embrace  the  whole  period  during  which  the  corporation 
kept  the  property,  and  consequently  that  a  tender  made  at  any 
time  prior  to  a  sale  by  them  was  as  efiectual  as  though  made 
on  the  day  named  in  the  mortgage.  I  think  therefore  that  the 
judgment  of  the  supreme'oonrt  is  not  sustained  by  the  authori- 
ties to  which  the  present  chief  justice  has  referred. 

The  saving  provision  in  the  eighth  section  of  the  statute  con* 
cerning  mortgages  was  designed  to  protect  the  rights  of  incum- 
brancers intervening  between  the  execution  of  a  mortgage  and 
the  time  of  its  foreclosure  by  advertisement,  upon  the  ossump* 
tion  that  upon  such  a  foreclosure  the  incumbrancer  would  not 
necessarily  have  any  personal  notice  of  the  proceeding.  But 
the  saving  was  not  designed  to  enlarge  the  rights  of  the  in- 
cumbrancers, nor  to  abridge  those  of  the  mortgagee.  In  the 
opinion  of  the  supreme  court  it  is  sard  that  the  effect  of  such  a 
foreclosure,  as  to  an  intervening  mortgagee  or  judgment  creditor, 
is  only  equivalent  to  the  assignment  of  the  mortgage  so  fore- 
closed to  the  purchaser  at  the  sale.  This  doctrine  would,  1 
think,  produce  very  injurious  consequences  to  the  parties  inter* 
ested  in  the  first  mortgage.  Should  the  mortgagee,  or  his  as* 
signee  in  this  case,  become  the  purchaser  under  a  foreclosure, 
though  he  would  be  entitled  to  be  let  into  possession,  he  would 
have  no  further  claim  against  the  mortgagor,  (whose  liability  to 
did  extent  of  the  amount  bid  would  be  discharged,)  and  yet  he 
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would  be  liable  to  be  turned  out  at  any  time  upon  being  tendered 
the  amount  due  upon  the  mortgage,  without  any  compensation  for 
even  permanent  improvements,  which  would  enure  to  the  benefit 
of  the  parties  holding  the  junior  lien,  or  any  return  of  the  sur- 
plus which  he  had  paid  to  t]ie  mortgagor  beyond  the  sum  due 
on  the  mortgage.  I  suppose  the  object  of  the  legislature,  in  the 
saving  provision  referred  to,  to  have  been  to  save  the  junior  in- 
cumbcancers  from  the  consequences  of  having  a  hasty  sale 
made  by  virtue  of  the  prior  lien  without  notice  to  them,  and  that 
the  effect  of  the  provision  is  to  subrogate  the  junior  incumbran- 
cers for  the  mortgagors,  and  also  to  change  the  character  of  the 
intermediate  liens  from  legal  into  equitable  ones.  {Merritt  v. 
Lambert^  cited  supra.)  The  junior  lien  is  in  this  manner  pre- 
served ;  but  it  cannot  be  enforced  by  barely  tendering  the  money 
due  on  the  older  mortgage,  for  this  would  not  ipso  f ado  transfer 
the  title  discharged  of  the  prior  lien.  The  proper  rcfmedy  is  by 
bi)l  ill  equity,  where  equitable  conditions  may  be  imposed  and 
the  interests  of  all  the  ptirties  can  be  protected.  Prior  to  the  sale 
on  the  judgment  the  statute  afforded  the  Rosevelts,  the  judg* 
ment  creditors,  an  adequate  remedy.  That  sale  could  have  no 
other  effect  than  to  constitute  the  plaintiff  below,  who  became 
the  purchaser,  the  assignee  of  those  judgment  creditors,  with 
power  to  redeem  in  a  proper  mode,  which  I  have  before 
pointed  out.  I  am  of  opinion  that  the  judgment  of  tlie  suprenus 
court  should  be  reversed. 

Porter,  Senator.  The  question  in  this  case  is  whether, 
when  a  mortgage  lias  been  foreclosed  according  to  the  statute, 
by  advertisement,  and  the  premises  are  subsequently  sold  by 
virtue  of  a  judgment  docketed  intermediate  the  mortgage  and 
(he  foreclosure,  and  the  purchaser  on  execution  has  tendered 
to  the  purchaser  upon  the  foreclosure,  the  amount  due  upon 
the  mortgage  and  the  costs  of  foreclosing,  the  title  derived  under 
the  mortgage  is  thereby  extinguished.  The  supreme  court  have 
held  that  it  is.  They  hold  that  the  statute  foreclosure  amountS| 
OS  against  the  judgment  creditor,  to  nothing  more  than  an 
assignment  of  the  mortgage,  and  that  it  does  not  affect  the  lien 
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of  the  judgment  upon  the  mortgagor's  equity  of  redemption,  or 
the  manner  in  which  that  lien  is  to  be  enforced;  and  that  the 
purchaser  at  the  sheriff's  sale  in  this  case  acquired  the  legal  title 
and  consequently  the  right  to  redeem. 

This  decision  I  think  gives  a  new  view  of  the  statute  relating 
to  the  foreclosure  of  mortgages.  It  is  not  moreover  based  upon 
any  prior  authority,  but  rests  solely  upon  the  reasoning  by  which 
it  is  accompanied.  As  the  case  is  one  which  may  be  expected 
frequently  to  occur,  and  as  the  conclusions  at  which  I  have 
arrived  differ  from  those  of  the  supreme  court,  I  approach  the 
discussion  with  no  little  diffidence.  To  present  an  intelligent 
view  of  the  question,  it  will  be  necessary  to  consider  the  respec- 
tive rights  of  the  mortgagor,  mortgagee  and  judgment  creditor 
in  the  premises,  and  their  several  estates  and  liens;  and  if  there 
is  an  agreement  in  opinion  in  these  particulars,  all  must  arrive 
at  the  same  conclusion.  Although  the  mortgagor  in  terms  con- 
veys the  estate  to  the  mortgagee  in  fe^  simple,  to  become  void 
upon  the  performance  of  a  condition,  yet  the  law  deems  the 
mortgage  only  a  specific  lien,  for  the  security  of  the  money 
mentioned  in  the  condition.  The  legal  title  to  the  premises  re- 
mains in  the  mortsfaofor.  Thouofh  his  interest  is  denominated 
an  equity  of  redemption,  that  name  is  used  rather  to  indicate 
the  proceedings  he  is  required  to  pursue  to  remove  the  incum- 
brance, than  as  a  definition  of  his  estate.  He  is  in  truth  the 
tenant  of  the  freehold,  and  the  mortgage  is  in  effect  a  power  of 
attorney  to  the  mortgagee,  authorizing  him  upon  the  non-per- 
formance of  the  condition  mentioned,  to  sell  and  convey  the 
premises.  This  sale,  by  virtue  of  this  power  and  the  statute, 
carries  the  absolute  estate  to  the  purchaser,  if  there  are  no  other 
liens. 

In  this  case  the  Rosevelt  judgment  became  a  lien  upon  the 
title  of  the  mortgagor,  younger  than  the  mortgage.  The  plain- 
ti£  in  the  judgment  could  have  proceeded  immediately  to  sell 
the  estate  of  the  mortgagor,  and  the  purchaser  would  then  have 
ocquii^  the  whole  title,  subject  to  the  mortgage.  He  would 
have  stood  in  the  place,  and  have  acquired  all  the  title  and  in- 
terest which  the  mortgagor  had  immediately  after  he  gave  the 
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mor%age|  that  is,  what  is  termed  the  equity  of  redemption.  Ht 
could  then  have  redeemed  the  premises  from  the  mortgage  lien, 
by  the  tender  of  the  mortgage  debt  and  interest.  Qui  instead  of 
doing  this,  he  lies  by  for  many  years,  and  until  the  lien  of  his 
judgment  has  nearly  expired,  and  until  after  the  statute  foreclo- 
sure of  the  mortgage;  and  then  seeks  to  enforce  bis  rights  ia 
the  same  manner  that  he  might  have  done  before  the  foreclosure. 
By  that  foreclosure  the  purchaser  acquired  all  the  right  and 
tille  of  the  mortgagor  and  mortgagee  in  the  premises.  He  ac- 
quired the  absolute  fee,  subject  to  the  lien  of  the  judgment  cred* 
itor.  The  supreme  court  says  he  acquired  nothing  more  aa 
against  the  judgment  creditor  than  an  assignment  of  the' mort- 
gage. Let  us  test  this  idea  by  some  admitted  principles.  Aft 
assignee  of  the  mortgage  he  could  not  be  called  in  law  the  owner,^ 
Bor  be  deemed  to  be  possessed  of  the  title  in  fee.  But  it  is  a 
fundamental  principle  of  law  in  respect  to  real  estate,  that  the 
iibe  must  Qt  all  times  be  vested  in  some  one.  After  a  foreclosura 
it  is  no  longer  in  the  mortgagor,  for  all  his  interest  has  passed 
to  the  purchaser.  It  certainly  is  not  in  the  judgment  creditor. 
It  can  be  found  no  where  but  in  the  purchaser,  for  it  is  not  a 
case  in  which  it  can  be  in  abeyance.  If  then  the  title  in  fee  has 
ssted  in  the  purchaser,  he  becomes  something  more  than  a 
mere  assignee  of  the  mortgage.  Again,  suppose  the  premises 
had  been  sold  after  the  statute  foreclosure,  upon  a  judgment 
older  than  the  mortgage.  The  law  gives  the  owner  of  the 
premises  a  right  to  redeem  them  from  the  sfile  under  the  judg- 
ment, at  any  time  within  a  year  from  the  sale.  •  Now,  before  the 
sale  on  the  Rosevelt  judgment,  who  would  have  been  entitled 
as  owner  to  redeem  from  ^  sale  under  the  elder  judgment  ?  No 
one,  certainly,  but  the  purchaser  at  the  statute  foreclosure.  The 
f(se  must  be  in  him,  and  he  must  be  deemed  owner,  as  to  all  the 
world.  The  '^ rights  and  interests"  of  the  junior  judgment  cred- 
itor,  which  the  statute  declares  '^  shall  not  be  in  any  way  afl^ted 
thereby,"  are  not  affected  by  thus  determining  that  the  fee  passed 
to  the  purchaser  upon  the  foreclosure.  He  holds  the  title  subject 
to  the  right  of  the  judgment  creditor  to  enforce  his  claim  against 
the  equity  of  rodemption  which  was  bound  by  his  judgment.   But 
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flii9  mt»(  bedoDe  io,a  court  of  equity.  He  has  not  been  foreclosed ; 
but  the  effect  of  the  sale  is  to  transfer  to  the  purchaser  the 
fee,  which  embraces  the  rights  of  the  mortgiigee  and  mortgagor, 
subject  only  to  the  ri^ht  of  Eosevelt  to  redeem  in  equity. 

We  have  seen  that  if  Rosevelt  had  sold  before  the  foreclosure, 
the  purchaser  would  have  acquired  the  fee,  subject  to  the  mort* 
gage.  But  selling  afler  the  foreclosure,  what  right  or  interest 
does  he  sell?  He  does  not  sell  the  right  of  the  mortgagor, 
which  right  is  the  equity  of  redemption ;  for  that  is  gone  effect-^ 
ually,  having  been  sold  and  transferred  on  the  mortgage  sale. 
The  statute  declares  that  such  shall  be  the  cfiect  of  that  sale ; 
and  there  can  be  nothing  led  pertaining  to  the  mortgagor,  ta 
be  affected  by  the  sale.  The  sheriff  doubtless  offered  for  sale, 
the  right  and  title  of  the  mortgagor  in  the  premises.  I  may 
ask,  I  think,  with  some  confidence,  had  he  any  conceivable 
right,  title  or  interest  therein  capable  of  being  sold  on  execu- 
tion ?  Rosevelt  had  a  lien  upon  Vial's  equity  of  redemption, 
which  he  might  have  sold,  so  long  as  that  equity  of  redemption 
remained.  But  when  that  was  gone,  there  was  nothing  to  bo 
sold  on  the  judgment.  Rosevelt's  lien  was  not  the  subject  of 
lale ;  but  it  was  Yial's  equity  of  redemption  that  might  have 
been  sold ;  and  the  right  that  Yial  then  had  in  the  land,  was  all 
ihe  purchaser  under  the  judgment  acquired.  That  right  had 
before  been  extinguished;  and  of  course  he  purchased  nothing. 
It  seems  to  me  that  there  is  no  longer  any  interest  to  sell  after 
foreclosure;  and  that  such  a  proceeding  can  result  in  nothing. 

Again,  the  supreme  court  say,  "  Amot,  as  purchaser  under 
the  judgment,  has  acquired  all  the  interest  which  the  mortgagor: 
had  before  the  foreclosure."  The  mortgagor  had  the  right  of 
redemption  against  the  mortgagee ;  then  Amot  had  the  same 
right  against  the  purchaser  at  the  mortgage  sale.  Arnot  was 
the  purchajser  under  the  judgment ;  and  it  will  not  be  denied 
I  think  that  the  purchaser  at  the  mortgage  sale  was  the  owner 
of  the  premises  within  the  meaning  of  the  statute  authorizing 
a  redemption  of  lands  sold  on  execution,  and  as  such  was  enti- 
tled to  redeem  them  from  the  sale  under  the  judgment  within,  a 
year^    Here  then  we  have  the  purchaset*  at  the  mortgage  sale 
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recognized  as  owner,  and  acquiring  rights  as  owner,  and  against 
the  proceedings  of  the  judgment  creditor;  and  in  tlie  same 
breath  it  is  said,  that  the  purchaser  under  the  judgment  may 
treat  him  as  the  mere  assignee  of  the  Mortgage,  and  consider 
himself  as  the  "owner  of  the  land,  subject  to  the  incumbrance 
of  the  mortgage."  These  two  positions  cannot  stand  together ; 
and  I  cannot  think  that  a  fair  construction  of  the  statute  would 
involve  so  great  an  inconsistency. 

There  is  manifest  justice  and  propriety  in  so  construing  the 
statute,  as  to  limit  the  remedy  of  the  judgment  creditor  after  a 
statute  foreclosure,  to  a  redemption  in  equity.  No  violence  is 
done  to  the  saving  clause  of  the  statute,  for  all  the  creditor's 
rights  are  preserved.  His  right  extends  no  further  than  to  have 
the  value  of  the  premises,  after  satisfying  the  prior  incumbrances, 
applied  to  the  payment  of  his  debt  And  this  is  secured  to 
him  by  the  proceeding  in  equity.  While  to  permit  a  creditor 
to  lie  by,  as  in  this  case,  eight  years  after  the  statute  foreclosure, 
and  then  to.  sell  the  premises,  after  all  the  changes  to  which 
real  estate  is  subjected  in  this  country  of  enterprise  and  im- 
provement, when  the  value  of  it  may  have  increased  many 
fold,  might  result  in  great  injury  to  a  bona  fide  purchaser.  But 
if  the  creditor  is  required  to  go  into  chancery  to  redeem,  the 
equities  between  the  parties  may  be  investigated,  and  full  jus< 
tice  done.  Courts  of  law  do  not  possess  the  power  to  adjust 
such  conflicting  claims  and  equities. 

The  views  taken  by  the  chancellor  of  this  subject,  so  far  as 
they  have  been  expressed,  are  not  in  accordance  with  those  of 
the  supreme  court.  In  Benedict  v.  Gilman,  (4  PaigCj  61,) 
he  says,  '*  Under  a  statute  foreclosure,  if  there  are  judgments 
subsequent  to  the  mortgage,  which  remain  upon  the  property 
at  the  time  of  the  sale  under  the  statute,  the  purchaser  takes  tb& 
whole  legal  and  equitable  interest  in  the  property,  as  againsl' 
the  mortgagor,  and  all  persons  claiming  under  him ;  subject| 
however,  to  the  equitable  right  of  the  judgment  creditors  to  re> 
deem  in  the  same  manner  as  if  such  foreclosure  had  not  takea 
place.**  So  in  Vroom  v.  DUmiiSj  (4  Paige^  531,)  he  remarks, 
tliat  the  title  which  the  purchaser  acquires  under  a  statute  fbie* 
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closure  "  is  subject  of  course  to  the  right  of  any  intermediate 
incumbrancer  by  mortgage  or  judgment,  to  redeem  the  prem- 
ises." He  uniformly  speaks  of  the  right  of  a  judgment  creditor 
in  such  a  case,  as  one  of  redemption,  and  would  appear  to  limit 
the  right  to  that  of  redemption. .  The  suggestion  of  a  right  to 
sell  the  premises  on  execution  under  such  circumstances,  is  not 
to  be  found,  I  apprehend,  in  any  adjudged  case. 

But  there  is  another  view  of  this  case  which  presents  difficul- 
ties in  the  way  of  the  plaintiff  below,  that  appear  to  me  to  be 
insurmountable.  Amot,  the  plaintiff  below,  claims  under  Tto/, 
the  mortgagor,  and  therefore  is  not  within  the  saving  clause  of 
the  statute,  but  is  expressly  barred  by  it.  The  statute  bars 
"  the  mortgagor,  and  all  persons  claiming  under  him,  by  virtue 
of  any  title  subsequent  to  such  mortgage."  Does  not  Amot 
claim  under  the  mortgagor  ?  Suppose  Rosevelt  had  sold  YiaPs 
equity  of  redemption  upon  the  judgment  before  the  mortgage 
foreclosure,  and  Amot  had  become  the  purchaser.  There  can 
be  tio  question  but  that  he  would  have  made  his  claim  under 
Tial's  title.  He  might  have  insisted  upon  his  right  to  redeem 
the  mortgage  as  the  owner  of  Tial's  title ;  and  I  think  no  one 
would  have  been  bold  enough  to  have  denied  his  right  as  one 
claiming  under  Tial.  In  this  case  he  purchased,  as  he  insists, 
the  same  right  of  Yial  after  the  statute  foreclosure.  Does  he 
not  make  claim  under  Yial  in  the  same  manner,  in  the  same 
right,  and  to  the  same  extent,  that  he  would  have  done  had  the 
sale  taken  place  before  the  foreclosure?  I  am  unable  to  distin* 
guish  between  the  two.  In  both,  the  same  title  of  the  same 
individual,  it  is  said,  is  sold,  and  upon  the  same  judgment,  and 
the  purchaser  in  both  cases  must  stand  in  the  same  situation,  in 
respect  to  the  derivation  of  his  title.  Amot  therefore  claims 
under  Yial,  and  can  have  no  more  right  than  Yial  himself  In 
Klock  V.  Orankhite^  (1  Httt,  107,)  it  was  held  that  the  purchaser 
of  mortgaged  premises,  under  a  sale  made  before  the  foreclosure 
on  a  judgment  younger  than  the  mortgage,  <^  stood  in  the  char- 
acter of  grantee  or  assignee  of  the  mortgagor,  and  as  such  he 
-was  foreclosed  of  all  equity  of  redemption."  The  court  said, 
^  the  statute  has  no  saving  clause  in  favor  of  those  who  have 
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acquired  the  title,  or  equity  of  redemption  of  ibe  mortgager ;  A 
only  saves  other  mortgagees  and  creditors  having  a  M&n  by 
judgment  or  decree."  All  agree  that  this  view  of  the  statute 
is  correct.  But  in  the  base  tinder  consideration  the  supreme 
court  say  that  the  rule  there  laid  down  is  not  applicable,  because 
there  the  purchase  under  the  judgment  wais  made  before  the 
foreclosure,  and  in  this  6ase  aiier  the  forectosulne.  I  find  no 
autliority  for  any  such  distinction.  The  language  of  die  ^tute 
ii^  that  every  statute  foreclosure  '^  shall  be  equivalent  to  a  fore- 
closure and  sale  under  a  decree  of  a  court  of  equity,  so  far  otlj 
as  to  be  an  entire  bar  of  all  claim  or  equity  of  redemption  of 
the  mortgagor,  his  heirs  and  rep)resen(r;tives,  and  of  all  persons 
claiming  under  him,  or  them,  by  virtue  of  any  title  subsequent 
to  such  mortgage."  It  is  not  that  those  only  shall  be  barred 
who  purchase  the  mortgagor's  title  before  the  foreclosure ;  but 
it  embraces  "all  persons  claiming  under  him.^  There  is  no 
dispute  but  diat  Amot  derives  all  the  title  he  pos^sses  through 
and  under  Yial^  the  mortgagor.  The  supreme  court  say  that 
he,  "  as  purchaser  under  the  judgment,  has  acquired  all  the  in- 
terest which  the  mortgagor  had  before  the  foreclosure."  I  have 
wholly  failed  to  find  any  foundation  in  the  statute  for  the  re- 
mark, that  the  statute  saves  the  rights  of  Amot  because  he  pur- 
chased ctfier  the  foreclosure.  And  if  I  have  not  overlooked  any 
provisions  on  the  sulgect,  there  cannot,  I  think,  be  a  pretence 
for  saying  that  Amot's  rights  are  within  the  saving  clause  of  the 
statute.  He  comes  expressly  within  the  enacting  clause^  and  is 
barred  of  all  right,  as  one  holding  under  the  mortgagor.  The 
remarks  I  have  made  under  this  second  point,  are  confined  to 
the  title  Arnot  acquired,  if  any,  as  purchaser  under  the  judg- 
ment, and  as  such  he  can  derive  no  aid  from  the  saving  clause 
in  the  statute, 

I  will  now  consider  his  claim  to  be  a  credUor  of  Vial,  and  as 
•Qcb  entitled  to  the  protection  of  the  statute ;  for  it  is  dear 
^at  the  rights  of  ^'  any  creditor,  to  whom  the  premises  were 
bound  by  any  judgment  at  law,"  are  saved  by  the  statute.  The 
^Sosevelts  were  the  creditors  to  v^hom  the  statute  points  in  this 
Before  the  sale  on  their  judgment  they  had  a  mete  lien  • 
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and  if  they  bad  sought  to  enforce  their  right  they  must  haira 
gone  into  equity.  But  it  is  now  insisted  that  tlie  [Aaintiff,  as 
the  jiurchaser  under  the  judgment,  can  claim  to  be  treated  as  a 
creditor,  and  is  entitled  to  the  advantage  of  the  saving  provis* 
ion  of  the  statute ;  that  is  to  say,  that  there  is  such  a  connexion 
between  the  rights  of  the  RoseveUs  and  Amot,  that  the  latter 
can  set  up  in  this  suit  all  the  rights  which  the  former  eVer  had 
as  judgment  creditors.  All  the  rights  that  Amot  acquired,  he 
obtained  by  the  purchase.  Now  what  did  he  puithase?  Cer- 
tainly not  the  judgment.  That  was  not  offered  for  sale.  He 
bought  the  interest  of  Vial  in  the  land,  not  the  right  of  the 
Bosevelts  to  redeem.  To  have  acquired  that  right  he  should 
have  taken  an  assignment  of  the  judgment  As  such  purchaser 
he  succeeded  to  the  rights  of  Yial  and  to  no  other  rights  what- 
aoever.  If  the  sale  had  taken  place  before  the  foreclosure,  it  is 
agreed  that  Amot  would  have  acquired  simply  the  rights  of 
Vial,  t  perceive  no  difference  in  this  respect,  wliether  the  sale 
is  Wore  or  after  the  foreclosure.  In  no  ca^  can  he  as  pur-' 
chaser  acquire  the  rights  which  (he  creditor  possessed  t)efi>re 
the  sale. 

But  there  is  another  inquiry  connected  with  the  question  I 
have  last  considered.  Was  there  any  judgment  creditor  in  ex- 
istence, so  far  as  these  premises  are  concerned,  after  the  sale  on 
execution}  The  BoseVelts  could  not  after  the  sheriff*'s  sale 
redeem  by  virtue  of  their  lien  upon  the  equity  of  redemption 
«f  Vial,  for,  as  the  plaintiff  claims,  they  had  sold  that  equity  on 
execution.  A  sale  of  land  under  an  execution  extinguishes  the 
lien  of  the  judgment.  (2  Wimd.  297 ;  8  Johns.  R.  334 ;  4 
CoweHj  417 ;  7  id.  21.)  The  Bosevelts,  therefore,  ceased  to  be 
judgment  creditors, ''  to  whom  the  mortgaged  premises  were 
bouttdi''  when  they  sold  on  their  judgment ;  and  had  no  longer 
Any  jighto  which  came  within  the  saving  clause  of  the  statute. 
If  the  i^aintitf  rhad  any  rights  wtiich  are  protected  by  the  stat- 
ute, they  are  derived  through  the  Kosevelts  as  judgment  cred- 
itors J  and  it  follows,  necessarily,  that  if  their  rights  in  that  char- 
acter are  gonei^  those  jset  up  by  the  plaintiff  4nu$t  fail  silso.  I 
Monotf  however,  jieroeive  that  he  acquired  any  ri^ts  in  tint 
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manner ;  but  if  others  can,  they  certainly  fall  with  those  of  the 
Bosevelts.  Take  the  ease  of  a  junior  judgment  creditor;  if 
there  is  a  sale  on  the  prior  judgment,  he  may  redeem  and  thereby 
save  his  lien.  But  if  he  sells  the  premises  on  his  judgment' 
before  the  expiration  of  the  time  of  redemption,  he  is  no  longer 
entitled  to  redeem  as  a  judgment  creditor,  and  it  is  equally 
clear  that  the  purchaser  cannot  redeem  in  that  character.  If 
he  wishes  to  redeem,  he  must  come  forward  within  the  twelve 
months  and  effect  the  redemption  as  owner. 

I  am  therefore  of  the  opinion  that  the  plaintiff  below  failed  to 
show  any  title  to  the  premises  in  question,  and  that  the  judg- 
ment of  the  supreme  court  ought  consequently  to  be  reversed. 

Johnson,  Senator.    I  shall  first  consider  the  question,  whe- 
ther an  unaccepted  tender  to  the  creditor  by  one  entitled  to 
redeem  a  mortgage,  made  after  the  law  day,  will  extinguish 
the  lien  of  the  mortgage.    Although  the  court  below  has  given 
that  effect  to  such  a  tender,  yet  it  seems  to  be  admitted  by  the 
judge  by  whom  the  opinion  was  pronounced,  that  it  was  a 
departure  from  the  ancient  law.    In  Jackson  v.  Crafts,  (18 
John.  110,)  relied  upon  by  the  supreme  court,  the  plaintiff  made 
title  under  a  mortgage  which  had  been  foreclosed  by  advertise- 
ment ;  and  an  important  question  presented  was,  whether  the 
foreclosure  had  been  fairly  and  regularly  made.    This  was  de- 
termined against  the  plaintiff.    The  defendant  also  relied  upon 
a  tender  made  long  after  the  money  had  become  due  and  on 
the  day  preceding  the  sale  on  the  foreclosiue,  as  discharging 
the  lien  of  the  mortgage.    Such  tender  was  proved  to  ha^e 
been  made  and  refused,  and  the  court  held  that  it  extinguished 
the  mortgage  as  an  incumbrance  upon  the  property.    For  this 
position  Mr.  Justice  Woodworth,  who  delivered  the  opinion  of 
the  court,  referred  to  Co.  Litt.  207,  a,  209,  6,  §§  336,  338.     lit- 
tleton,  in  the  section  first  mentioned  had  said  that  if  a 
gor  should  tender  the  money  and  the  mortgagee  should 
to  receive  it,  and  then  the  mortgagor  should  enter,  the 

• 

rgagee.  would  have  no  remedy.    Coke,  in  his  Commentary, 
quotes  some  of  the  words  of  the  section  and  remarks:  ^ 
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b  implied,  at  the  due  time  and  place,  according  to  the  condi- 
tion.'^  The  doctrine  in  Bacon  and  Tiner,  also  referred  to  by 
Mr.  Justice  Woodworth,  is  based  upon  the  passage  in  the  instir 
iutes^  and  does  not  carry  the  rule  any  further  than  is  there 
stated.  It  is  apparent,  therefore,  that  the  decision  in  Jackson  v. 
.Crafts^  as  regards  the  question  under  consideration,  arose  out 
of  a  misapprehension  of  the  effect  of  the  older  authorities.  The 
other  case  relied  upon  by  the  supreme  court  for  the  judgment 
under  consideration,  v&  Edwards  v.  The  Farmer's  Fire  Ins.  ^ 
L.  Co.,  (21  Wend.  467,)  affirmed  by  this  court  on  error.  (26  id. 
641.)  The  question  I  am  now  considering  did  not  necessarily 
arise  in  that  case,  for  the  law  day  was  enlarged  by  a  particular 
statute  for  the  regulation  of  the  corporation  who  were  mortga- 
gees so  as  to  cover  the  whole  time  during  which  they  should 
retain  the  land  unsold  after  their  purchase  upon  the  foreclosure. 
Indeed  I  do  not  understand  the  counsel  for  the  mortgagor  to 
have  insisted,  when  that  case  came  before  this  court,  that  an 
unaccepted  tender  ailer  forfeiture  in  the  case  of  an  ordinary 
mortgage  would  have  discharged  the  lien.  It  was  put  by  them 
distinctly  on  the  ground  that  the  law  day  was  extended  by 
force  of  the  provision  in  the  act  of  incorporation ;  ^and  although 
a  learned  member  of  the  court  laid  down  the  rule  in  accordance 
with  the  opinion  delivered  in  the  supreme  court,  it  by  no  means 
follows  that  such  was  the  opinion  of  any  other  member  who 
voted  for  affirmance.  As  it  was  quite  unnecessary  to  pass  upon 
that  question,  the  case  cannot  be  considered  as  an  authority  for 
Che  position  in  question.  I  think,  therefore,  it  may  be  safely 
assumed  that  there  is  no  binding  authority  requiring  us  to  hold 
that  a  mere  tender  after  the  day  of  payment  has  passed,  will 
have  the  effect  of  discharging  the  lien. 

It  has  been  said  that  there  is  no  reason  why  a  distinction  should 
be  made  between  a  tender  before  and  one  after  the  law  day.  A 
reason  of  some  force  may,  however,  be  found  in  the  fact,  that  in  the 
former  cases  the  money  is  offered  on  the  very  day  agreed  upon  by 
the  parties,  and  that  the  mortgagee  has  not  contracted  to  accept  it 
if  tendered  afterwards.  Besides,  a  tender  for  improvements  can- 
not be  made,  the  amoimt  being-  from  the  nature  of  thecaseunli- 
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qi2i4ated#  The  maxims  of  n  court  of  eqpiiity  all9w  of  a  dispeipi- 
tioci  with  the  strict  rule  as  to  the  time  of  payment,  mi  audiorize 
a  redemption  at  any  time  before  foreclosure,  upon  such  equitable 
terms  as  the  curcumstances  of  the  case  m»y  render  just.  (B$nf- 
diet  V.  Oilmtm^  4  Paige,  61.)  In  this  case^  Benjamin,  the 
purchaser  imder  the  statute  foreclosure^  paid  more  than  four  * 
hundred  dollars  beyond  the  amount  due  on  the  mortgage.  This 
is  of  itself  strong  evidence  that  be  was  ignorant  of  the  exis- 
tence of  the  judgment  under  which  the  pl^tiff  claims  title. 
The  plaintiff  paid  but  $150,  for  which  he  obtains  land  which 
cost  #776,  together  with  all  the  improvements  since  ipade,  if 
he  can  sustain  the  position  that  the  bare  tender  is  suffici^t  to 
destroy  the  mortgage ;  and  a  court  of  law  has  no  means  of  modi- 
fying die  relief  or  of  exacting  conditions  by  way  of  compensa- 
tion. In  MerrUt  v.  Lambert,  (7  Paige,  344,)  the  preset 
learned  and  able  chancellor  held  that  an  unaccepted  tender  after 
the  law  day  d^d  not  extinguish  the  lien  of  the  mortgage. 

[Senator  Johnson  then  discussed  at  length  the  question  as  to 
the  effect  of  the  sale  on  execution,  aAer  the  statute  foreclosure, 
and  came  to  the  conclusion  that  the  purchaser  upon  that  sale 
acquired  no  greater  rights  than  the  judgment  creditor  possessed 
before  the  sale ;  Aud  that  as  a  judgment  creditor  (supposing 
him  to  be  entitled  to  that  character  by  subrc^ation,)  he  could 
not  acquire  title  in  himself  by  tendering  the  amtount  of  the 
mortgage  to  the  purchaser  upon  the  foreclosure.] 

Upon  both  grounds,  therefore,  I  am  of  opinion  that  the  judg- 
ment of  the  supreme  court  ought  to  be  reversed. 

Senator  Sedowick  ddivered  a  written  opinion  c<»ieurriiig 
substantially  in  the  conclusions  arrived  at  by  Senator  JoBNsair. 

Senalors  Bogkbc  and  OtARK  delivsfeed  verbal  opiniODa  in 
fairer  of  revarsing  the  judgment  ^  ftie  supseine  eomt,  on  the 
ground  that  the  tender  afteir  Ihe  law  day  did  not  dischaige  the 
lien  of  the  mortgage. 

.  Talcott,  Senator.    By  the  statute  foreclosure  of  the  moit- 
gage  in  question  the  purchaser  acquired  all  the  interest  which 


■ 
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tbi^  mortgagors  had  in  the  promises,  and  also  the  interests  of  all 
persons  claiming  under  thep  by  virtue  pf  any  title  subsequent 
to  the  mortgage,  with  the  e^^ception  of  junior  incumbrancer^ 
whose  lien?  upon  the  mortgaged  premises  had  accrued  interme* 
diate  the  e:(ecution  of  the  mortgage  ^pd  the  sfile  ynder  the  fore- 
closure. (2  R,  S.  646,  i  8.)  The  rights  and  interests  of  this 
last  class  of  pei^ons  were  in  no  respect  .affect^  by  the  §tatu^ 
foreclosure.  Had  the  lien  of  ai^y  such  iqcpmbrancer  been  con* 
verted  into  a  legal  title  by  a  sale  under  his  jnortgage  0|r  judg- 
ment before  the  foreclosure  of  the  prior  mortgage,  such  title 
would  have  been  divested  by  the  I^gal  effect  of  the  foreclosure. 
The  statute  only  protects  those  interests  which  exist  in  the  shap^ 
of  incumbrances  by  mortgage  or  judgment  at  the  time  of  tl^e 
sale  under  the  foreclosure,  and  expressly  cuts  off  all  titfes  ac  ~ 
quired  under  the  mortg^or  during  the  intermedi|ite  period 
between  tho  mortgage  and  die  foreclosure.  {Klack  v.  Cronkhite^ 
1  HUly  107.)  The  judgment  uuder  which  the  plaintiff  claims 
title  was  docket^  aAer  the  mortgage  and  before  the  fpreclosure^ 
and  it  had  not  xipened  into  a  title  until  after  the  sale  qii  the 
foreclosure.  It  therefore  belonged  to  the  class  of  incumbraQQ^s 
protect^  by  the  terms  find  spirit  of  the  statute ;  and  the  judg- 
meat  creditor  cannpt  be  prejudiced  nor  cfin  his  righ^  or  inter- 
ests be  in  avy  wqy  affected  by  that  proceedipg.  This  strong 
language  precludes  the  idea  qi  giving  tp  the  foreclosure  any 
effect  which  shall  take  from  t^e  greditor  any  pf  hi^  right?  or 
remedies,  pjr  which  shall  prevejat  him  from  availing  himself  of 
his  judgment,  in  any  way  which  it  would  have  been  lawful  for 
him  tp  do,  if  such  Ibroclosure  had  not  taken  place.  A  judg- 
ment docketed  jn  a  court  of  record  is  4  legal  incumbrance  and 
carries  with  it  a  right  to  sell  the  land  for  the  satisfaction  of  the 
debt ;  and  such  sale  if  not  ^redeemed  from  diveists  the  title  of 
the  judgn^ent  debtpjr,  and  all  titles  and  liens  under  him  subse- 
quent tp  the  docketing  of  the  judgment.  This  xjght  the  judg- 
nieut  creditor  in  this  case  had  at  the  time  of  the  sheriff's  sale  (^t 
which  the  plaintiff  became  the  purchaser,  ^o  hold  oth^rwisp 
ifrpul^  pontrf^dipt  tlie  express  prpvi^ions  of  the  statute. 

The  right  ^hich  the  plaintiff  acquired  by  hjs  purchase  0|(i 
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the  execution  was  co-extensive  with  the  lien  of  the  judgment 
It  was  the  ownership  of  the  land  subject  of  course  to  all  liens 
of  older  date  than  the  judgment.  The  title  thus  acquired  over- 
reached the  sale  upon  the  statute  foreclosure  and  vested  in  the 
purchasers  all  the  rights  which  the  judgment  debtors  had  at  the 
time  of  the  docketing  of  the  judgment,  among  which  was  the 
right  of  extinguishing  the  prior  liens  in  any  manner  which  it 
would  have  been  lawful  for  the  debtors  to  have  pursued  before 
their  rights  were  affected  by  the  foreclosure.  At  the  time  the 
lien  of  the  judgment  attached,  the  mortgage  was  simply  a  spe- 
cific lien,  subject  to  be  extinguished  by  the  payment  of  the  debt 
which  it  was  given  to  secure. 

The  effect  of  the  foreclosure  under  the  statute  was  to  trans- 
fer to  the  purchaser  all  the  interest  of  the  mortgagee  and  his 
assigns  in  the  premises,  saving  the  rights  of  the  junior  incum- 
brancers. The  purchaser  at  the  mortgage  sale  was  therefore 
the  owner  of  the  mortgage,  and  was  the  proper  person  to  be 
applied  to  by  the  owner  of  the  equity  of  redemption  for  the  pur- 
pose of  redeeming  the  premises  from  the  lien  of  the  mortgage. 

The  tender  of  the  mortgage  debt  and  interest  was  as  effectual 
in  divesting  the  lien  of  the  mortgage  as  its  payment  would  have 
been ;  and  the  costs  of  the  foreclosure  need  not  have  been  included 
in  the  tender.  {Btimet  v.  Dennisttm^  5  John.  Ch.  R,  36 ;  Jaek- 
son  V.  CraftSj  18  JbAn.110;  7%6  Farmer^  Ins.  ^  Loan  Co. 
V.  Edwards^  26  Wend.  641.)  These  cases  also  hold  that  a 
tender  will  discharge  the  lien  of  the  mortgage  though  not  made 
until  after  the  law  day,  and  that  doctrine  is  in  accordance  with 
the  theory  of  mortgages  now  well  established  by  a  series  of  recent 
decisions.  It  is  now  well  settled  in  this  state,  that  a  mortgage 
18  no  longer  a  conditional  conveyance,  but  a  mere  security  fi>r 
the  payment  of  money,  by  which  the  party  taking  it  acquires 
no  other  rights  than  such  as  are  necessary  to  enable  him  to  at- 
tain the  real  object  for  which  the  security  was  given.  The  sale 
of  the  property  is  a  measure  sometimes  necessary  to  the  collec- 
tion of  the  debt ;  but  when  the  debt  is  voluntarily  paid  or  ten- 
dered before  the  sale,  the  end  which  the  parties  had  in  view  at 
the  giving  of  the  mortgage  is  attained,  and  the  mortgagor  ought 
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afterwards  to  hold  the  property  divested  of  the  lien.  I  am  there- 
fore of  opinion  that  the  judgment  of  the  snpreme  oourt  ought  to 
be  affirmed. 

Gardiner,  President  The  judgment  under  which  the 
plaintiff  claims  to  have  acquired  title  was  a  lien  upon  the  prem- 
ises when  it  was  recovered.  This  lien  authorized  the  judgment 
creditor  to  sell  the  equity  of  redemption  of  his  debtor  and  thus 
acquire  the  legal  title  thereto,  and  then  to  redeem  the  mortgage 
which  was  a  prior  lien  upon  the  premises.  That  such  were  his 
rights  prior  to  the  foreclosure  is  conceded.  The  statute  under 
which  that  foreclosure  took  place  declares  that  such  encum- 
brancers shall  not  be  prejudiced,  <'  nor  shall  their  rights  and 
interests  be  in  any  way  affected^  by  a  sale  made  pursuant  to  such 
a  foreclosure.  This  is,  in  effect,  declaring  that  the  right  to  sell 
upon  the  judgmept  shall  not  be  in  any  way  affected.  Tlie  de- 
fendants insist  that  the  particular  right  to  sell,  which  is  certainly 
one  of  the  most  prominent,  important  and  beneficial  rights 
which  a  judgment  confers  upon  the  creditors,  is  cut  off  or  trans- 
formed into  a  very  different  right,  that  of  redeeming  in  equity. 
To  substitute  for  the  legal  right  to  sell,  the  equitable  right  to 
redeem,  affects,  it  seems  to  me,  in  a  very  material  manner,  the 
rights  of  the  creditors  under  the  judgment.  I  fully  agree  with 
the  supreme  court,  that  this  cannot  be  done  by  a  statute  fore- 
closure. 

1  also  concur  with  the  supreme  court  upon  the  other  questions 
discussed  in  the  able  opinion  then  delivered  by  the  present 
chief  justice,  and  shall  accordingly  vote  in  &vor  of  affiimance. 

Senator  Lbster  also  delivered  a  written  opinion  in  &vor  of 
affirming  the  judgment  of  the  supreme  court. 

On  the  question  being  put,  <<  Shall  this  judgment  be  reversed?" 
the  members  of  the  court  voted  as  follo^vs : 

JFV  reversal :  Senators  Beers,  Bockee,  ChamberlaiV| 
Clark,  Emmons,  Hand,  Hard,  Johnson,  Portbr,  Sedg- 
WICK  and  Yarnbt — 11. 

ToL.  !!.•  46 
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Ear  n^innanee:  Tbe  Pji£«xdjs^T|  wd  S^iwters  9a,cj|W4 
Deto,  liEtTEa,  Miv<;w£i<L,  Sooyigux.,  SmitHi  Tam?ott  atod 
Wright — ^9. 

Judgment  reversed. 


Tb0  n^  tQ  diftnin  for  rent  tcnninatM  at  tbe  ex{Nration  of  iix  months  from  tbeq^l 
of  the  term,  and  ia  not  continued  by  the  execution  of  a  new  lease  to  the  same  ten- 
ant for  a  Airtber  tenui  commencing  at  the  end  of  the  fint 

Aeeordhigly  where,  on  tbe  eipiration  of  a  demise  dnder  smI  fsr«  7Mr«  the  limdM 
exeeated  a  wm  lesie  to  the  teqfAt  for  another  year  at »  di^WPQt  fontt  ^d  09  ibfi 
ej^iration  of  the  latter  the  tqm  ,wa9  extended  for  a  third  je^ :  Hitld  that  thie 
landlord  could  not  distrain  during  the  thir4  year  for  rent  which  fd!  due  at  the 
end  of  the  fint 


On  emu  ibom  the  eiqmQie  ootuot  Wattier  4&  Cicjy  fu# 
Shearman  in  the  couit  below  in  replem.  The  d^iMb#t  placid* 
ed  non  capi/  and  aeireral  qiecial  pleat,  which  ?eei|lled  in  mam 
of  fact,  and  alao  put  in  two  aj^owjrics.  Th«  pUitottfft  f^fvided 
several  pieaa  to  each  avowry,  upon  whiob,  egecq>t  tiie  fy^  pl^ 
to  each  avowriT)  issues  of  fac^t  were  joined^  Tk^  4^fen4wt 
replied  to  tfie  first  plea  to  each  avowiy,  aod  fbfi  pIniotiA  dir 
murTe4  to  the  replications.  The  issues  of  fact  were  tri^  in 
Septeiid)ar,  18^  vfben  ibe  jury  jBaund  Iha  israe  ^  nm  e$pU 
and  diose  arisvig  upon  the  deAnduif a  qpeoial  pleas,  in  fevg^r  oi 
the  plaintiffs ;  but  they  found  tjhe  iasnes  of  fact  growing  out  ^ 
the  plaintiff*  pleas  to  the  avowries  in  fitvor  of  the  defendant 
In  October  term,  18^,  die  court  bdow,  aAer  argunienyt,  OTeriMled 
the  demurrer  to  the  replication^  and  gave  judgnaitf  for  Hm  ds^ 
fendant  upon  the  whole  record,  and  awarded  a  return  of  the 
property  replevied,  to  Che  defendant  The  substance  of  the 
pleadings  ending  in  demurrer  is  stated  in  6  SUU  00  ei  seq.  when 
Hm  <»lii0¥W  of  (he  €4mt  v  also  given.  Tb^plaintiffii  brought 
tQUmwnt 
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7*.  Jenkinsj  for  the  plaintilb  m  error. 

C.  P.  Kirklandy  for  the  defendant  in  error. 

Ta^cott^  Senator.  The  distress  was  sustained  in  Ais  ease 
by  the  supreme  court,  upon  the  ground  that  a  new  term  was 
not  created  by  the  demise  of  1840,  but  that  the  tenancy  which 
followed  this  demise  was,  in  legal  efSsct,  a  continnation  of  the 
previous  tenancy  created  by  ilie  demise  of  1839.  The  question, 
in  die  form  in  which  it  is  here  presented,  has  not  before  been 
the  subject  of  adjudication  in  our  courts ;  and  as  it  extends  the 
right  of  distress,  in  the  view  taken  of  it  by  the  supreme  court, 
to  a  large  class  of  cases,  in  wtiich  that  right  has  not  heretofore 
been  supposed  to  exist,  it  becomes  one  of  much  interest 

It  is  stated  in  the  opinion  of  the  supreme  court,  that  ^  nothing 
is  more  clearly  settled  by  the  common  law  than  the  tenant's 
exemption  from  distress  after  his  term  has  expired,''  and  the 
principle  is  well  established  by  the  old  authorities.  Until  after 
the  English  statute,  (8  Anncj  ch.  14,  H  6,  7,)  it  made  no  dilfor- 
ence  with  the  landlord's  right  of  distress,  whetfier  the  possesstixi 
of  the  tenant  ended  with  his  term,  or  was  continued  after  it  had 
expired.  In  either  case  the  right  of  distress  ended  with  the 
term  and  could  not  be  revived,  either  by  the  holding  over  ci  Ihe 
tenant,  or  by  a  new  demise  of  the  same  premises.  In  Bradby 
on  Distresses^  ed.  of  1888,  f,  90,  the  common  law  doctrine  is 
thi^  stated :  ^^  If  a  tenant  hold,  up  to  a  certain  period  under  one 
demise,  and  afterwards  his  possession  is  continued  under 
another,  although  each  demise  be  made  only  by  parol,  a  joint 
distress  should  not  be  made  for  die  rent  accrued  under  the  two 
demises.''  So  in  Bac,  Abr.  Distress^  (A.)  '^  if  a  tenant  per 
outer  trie,  or  tenant  for  years,  held  over,  yet  the  lessor  could  not 
distrain  them  for  rent  that  became  due  before  the  determination 
of  their  respective  leases,  though  they  continued  in  posseesioa 
6f  the  land  afterwards :  for  when  the  lease  was  determined,  the 
lessor  could  not  avow  on  them  as  his  tenants,  claiming  under  a 
lease  which  was  determined."  {See  aho  Com.  Land.  ^  Tem. 
S76 ;  StanfiU  v.  Hickes,  1  Ld.  Ray.  280 ;  Bradby  on  Disi.%9.) 
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The  case  of  Leggir.  Strudwiok^  (2  Salk.  414,)  which  was  de- 
cided a  few  years  prior  to  the  statute  of  Anne,  though  it  over- 
rules the  previous  case  of  StanJUl  v.  Hickes,  does  not  conflict 
with  the  prior  well  settled  doctrine  just  adverted  to.  In  that 
case  the  holding  was  under  a  written  lease  which  by  its  terms 
was  to  run  from  year  to  year  as  long  as  it  should  please  both 
parties ;  and  it  was  held  that  however  long  the  tenancy  should 
continue  under  that  demise,  it  would  constitute  but  one  term; 
the  parties  having  chosen  to  exercise  the  power  given  them  by 
the  lease,  of  extending  it  over  a  period  of  several  years,  though 
either  of  them  could  have  terminated  it  at  the  expiration  of  two 
years. 

An  anonymous  case  in  KeUway^  as  old  as  the  22  J3i  7, 
[Ejailw.  96,)  has  been  relied  upon  to  support  the  doctrine  that 
when  the  termor  held  over,  he  might  be  distrained  for  the  rent 
of  the  previous  year.  The  report  of  this  case  is  exceedingly  im- 
perfect and  unsatis&ctory ;  so  much  so,  indeed,  that  Mr.  Justice 
Cowen  expresses  the  opinion  that  it  may  more  properly  be  called 
a  strong  dictum  than  a  case.  The  editor  of  Bradby  on  Diaireases^ 
(p.  90,  no^6,)  thus  speaks  of  the  case :  "  As  it  was  about  this  pe- 
riod of  our  history  that  tenancies  from  year  to  year  as  they  now 
exist,  first  began  to  be  acknowledged,  it  is  not  improbable  that 
this  decision  had  re&rence  to  a  holding  of  that  nature,  and  re- 
mains one  of  the  first  cases  upon  record,  in  which  that  species 
of  holding  was  recognized.  It  is  difficult,  upon  any  other 
ground,  to  discover  the  principle  of  the  decision.  It  is  opposed 
to  every  older  authority,  and  is  directly  at  variance  with  the 
statute  of  Anne,  and  it  seems  to  have  excited  thexsurprise  of  the 
reporter  himself,  who  refers  to  previous  authorities,  all  of  which, 
however,  relate  to  leases  for  years."  The  statute  of  Anne,  above 
referred  to,  is  as  follows :  ^'  And  whereas  tenants  per  outer  vie 
and  lessees  for  years,  or  at  will,  frequently  hold  over  the  tene- 
ments to  them  demised,  after  the  determination  of  such  leases  • 
and  whereas,  after  the  determination  of  such  or  any  other  leaaeSi 
no  distress  can  by  law  be  made  for  any  arrears  of  rent  that 
grew  due  on  such  respective  leases  before  the  determinatioa 
tbeieof ;  it  is  hereby  further  enacted,  ttiat  it  shall  and  may  be 
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lawful,  for  any  person  or  persons,  having  any  rent  in  arrear,  or 
due  upon  any  lease  for  life  or  lives,  or  for  years,  or  at  will,  ended 
or  determined,  to  distrain  for  such  arrears,  after  determination 
of  the  said  respective  leases,  in  the  same  manner  as  they  might 
have  done,  if  such  lease  or  leases  had  not  been  ended  or  deter- 
mined. Provided,  that  such  distress  be  made  within  the  space 
of  six  calendar  months  after  the  determination  of  such  lease,  and 
during  the  continuation  of  such  landlord's  title  or  interest,  and 
during  the  possession  of  the  tenant  from  whom  such  arrears  be- 
came due."  (12  Pick.  iStat  at  Large^  69.)  It  is  abundantly 
evident,  both  from  the  recital  and  the  body  of  this  act,  as  well 
as  from  the  uniform  language  of  the  cases  prior  to  its  passage, 
with  the  single  exception  of  the  case  in  Keilway^  that  up  to  the 
time  of  its  passage  the  right  of  distress  ended  at  the  termination 
of  the  lease,  although  the  tenant  might  continue  in  possession, 
by  holding  over  or  otherwise. 

Subsequently  to  this  period,  the  English  courts  have  extended 
the  doctrine  of  Legg  v.  Sirudwick  to  parol  demises  of  the  char- 
acter of  the  written  lease  referred  to  in  that  case.  Roberts,  in 
his  Treatise  on  Frauds,  {p.  242  ei  seq.)  thus  lays  down  this 
doctrine :  "  If  a  parol  lease  be  made  de  anno  in  annum  quam- 
diu  anibabus  partibus  placuerit,  this  is  adjudged  to  be  a  lease 
only  for  one  year  certain,  and  that  every  year  after  it  is  a  spring- 
ing interest,  arising  upon  the  first  contract,  and  parcel  of  it ;  so 
that  if  the  lessee  occupies  ten  years,  these  years,  by  computation 
from  the  time  past,  make'one  entire  lease  for  so  many  years ; 
Mid  if  rent  be  in  arrear  for  one  part  of  one  of  those  years,  and 
part  of  another,  the  lessor  may  distrain  and  avow  as  for  so  much 
rent  in  arrear  upon  one  entire  lease,  and  need  not  avow  as  for 
several  rents,  due  upon  several  leases,  accounting  each  year  a 
new  lease ;  for  it  has  been  adjudged  that  after  the  commence- 
ment of  each  new  year,  it  becomes  an  entire  lease  certain  for 
the  years  past,  and  also  for  the  year  entered  upon,  so  that  neither 
party  can  determine  it  before  the  year  is  run  out."  The  same 
rule  has  also  been  adopted  in  England  in  relation  to  parol  de- 
mises for  more  than  three  years.  {Birch  v.  Wright,  1  T.  R. 
380 ;  Doe  v.  Bell,  5  id.  471 ;  Clayton  v.  Blakey,  8  id.  3.)  These 
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leases,  though  void  at  their  inception  by  the  statute  of  fraudSi 
are  yet  held  to  be  made  good  by  the  assent  and  acts  of  the  par- 
ties, for  as  long  a  period,  within  the  limits  of  the  original  term, 
as  the  tenancy  shall  in  fact  continue.  In  other  words,  they  have 
been  held  to  be  valid  leases  "  from  year  to  year  as  long  cts  it 
diall  please  the  parties,"  upon  grounds  similar  to  those  abdve 
quoted  from  Roberts. 

No  case  has  been  cited  from  any  of  the  ISngtish  reports,  in 
which  the  tenancy  was  continued  beyond  the  term  ori|^it)ally 
4igreed  upon  by  the  parol  diemise,  but  they  doubtless  establish 
the  doctrine  which  was  derived  from  tbera  by  the  supfeme 
court,  in  the  case  of  Sherwood  v.  Phillips^  (13  Wend.  4T9.)  In 
that  case  there  was  a  demise  for  two  years  at  a  fixed  annual 
rent,  and  a  continuance  of  the  tenancy  for  the  period  of  ziine 
years,  without  a  new  lease,  or  any  change  of  the  original  don- 
tract.  After  a  careful  review  of  the  decisions  of  the  Bnglish 
courts  as  well  as  of  those  in  this  state,  Chief  Justice  Savage  came 
to  the  conclusion  that  flie  case  was  within  the  principle  of  the 
later  English  decisiotis  above  referred  to,  as  well  Its  those  of  our 
own  courts,  by  which  those  decisions  had  been  |)revioifely 
adopted  in  this  state,  and  held,  that  by  the  continuance  of  the 
tenancy,  after  the  expiration  of  the  lease,  the  parties  had  impli- 
edly agreed  to  extend  the  limits  of  the  originf^I  demise,  so  as  to 
embrace  the  seven  succeeding  years;  constikiting  the  Tl^ole 
period  one  entire  term,  as  effectually  ^<bs  if  there  had  been,  in 
the  first  instance,  a  written  lease  for  iline  years."  This  d^ision, 
however,  while  it  certainly  extends  the  right  of  distress  as  far 
as  it  had  ever  before  been  allowed  either  here  or  in  En^and, 
falls  very  far  short  of  establishhig  the  doctrine  contended  for  by 
the  defendant  in  error,  in  the  case  under  review. 

in  the  case  now  under  consideration  the  patties  did  not  cbdose 
to  submit  themselves  to  the  legal  implications  whicli  W6uld 
/have  arisen  from  a  tacit  holding  over  by  the  tenant,  altef  the 
expiiBtioB  of  th6  first  lease,  but  at  the  precise  jpoint  of  time  wlien 
this  lease  would  have  b^;un  to  extend  itself  oter  Ihe  tfU<$de6Jling 
yaaz,  by  virtue  of  the  expansive  power  conferred  upoti  it  t)y  the 
decisions  of  the  courts,  the  parties  entered  into  a  distinct  Imd 
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hamb  te  writ&!|f  md  tstiM  fleal^  ^nirjriog  in  some 
essential  particulaars  ttdHaist  the  pfovisiean  of  the  prior  one,  and 
specifying  the  lerms  and  conditions  of  the  subsequent  holding. 
The  turnii^  qqestion  in  this  case  then  is,  whether  the  tenancy 
subsequent  to  April,  1840,  was  under  the  lease  which  was  then 
entered  into,  or  under  the  one  which  had  then  expired :  or,  in 
otiier  words,  whether  the  express  agreement  of  the  parties,  or 
the  titib  which  the  law  wordd  hnre  created  fbt  th^iit,  hi  the 
absence  of  an  express  agreement,  shall  prevail.  If  the  old 
maxim,  expressum  fadt  cessare  tacUum^  be  applied,  and  the 
full  effect  which  its  language  plainly  imports,  be  given  to  the 
second  lease,  a  new  term  was  thereby.created,  as  distinct  fron* 
the  prior,  expired  term,  as  this  latter  was  of  tlie  term  of  the 
preceding  tenant :  in  which  case  the  right  of  distress  for  the 
rait  which  fell  duis  in  April,  1840,  ceased,  ander  our  statute 
(9  R.  S.  600,  }  ],)  ht  the  expiration  of  six  xtionths  from  that 
time.  I  have  found  no  case  until  the  decision  now  under  re- 
view, in  which  the  execution  of  a  new  lease  has  been  held  not 
io  create  a  new  tenn.  On  the  oontrarf)  the  doctrine  was  well 
established  at  cornmoii  law,  that  if  a  le^seb  tdok  a  new  lease 
ftom  h«  lessor  before  the  expiration  of  his  etrrrent  ferm,  it 
^*pei«ted  as  a  sarrender  of  the  snbsisiing  kttse,  and  if  (he  new 
teaase  was  to  commence  in  fiUitrb  it  erteni  gave  the  lessor  the 
t%ht  to  enter  and  to  take  the  profits  in  the  interivi.  {Butchins 
#,  Martin^  Cro.  EUz.  605;  h^B  €iit6^  6  Bep.  11,  b.;  Com. 
Land.  ^  Ten.  340.) 

Fhe  jUM^;t»ent  of  the  supreme  ceoit  appeurs  no!  only  le  be 
iat^nsistent  with  this  doctrine,  but  in  eot^ct  witk  the  great 
boAj  of  prioir  ideoisiMs,  bearing  upoft  the  penM  in  eofftaroversy, 
iad  Ufaocrtd  iheitfbiM,  I  tMnk,  fcfa  iemMd. 

SenaltDfs  W]ii«fi?r  nfil  hsmimfti  Hm  dtik^mtA,  itrinen  "Apin- 
ioBs  m  fittte  of  reveling  the  jtrigMMOt  of  llie  atipMne  court, 
mgaa  gtoonds  mibstuftialiy  the  «ane  «s  Ihoie  stated  ii  the 
opiwa  of  SentttdT  TAixstortT. 
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On  the  qaestion  being  put,  ^  Shall  this  judgment  be  leyened  V 
the  members  <of  the  court  voted  as  follows : 

For  reversal :  The  President,  and  Senators  Backus^ 
Beekman,  Beers,  Bockee,  Corning,  Deyo,  Emmons,  Faulk- 
ner, Hand,  Hard,  Johnson,  Jones,  Lester,  Lott,  Mitch- 
ELL,  Porter,  Smith,  Talcott  and  Wright — 20, 

For  affirmance :  Senators  Folsom  and  Scovill — 2. 

Judgment  reversed. 


Wolff  &  Henricks  vs.  Koppel. 

The  ooDtmet  of  a  factor  to  acoocmt  for  the  amount  of  aakt  made  b7  him  ODdflr  a 
del  ertdere  commiiwion,  is  not  wilhin  the  pnmnon  of  the  etatnte  of  fiands  nht- 
mg  to  promises  to  answer  for  the  debts,  dte.  of  third  persons,  and  need  not  then. 
hn  be  in  writing. 

On  error  from  the  supreme  court.  Koppel  sued  Wolff  & 
tlenricks  in  the  New-York  C.  P.  in  assumpsit  for  the  price  of 
certain  goods  sold  by  the  defendants  as  the  plaintiff's  fietctors 
under  an  agreement,  as  alleged,  to  guaranty  the  sales.  The 
question  upon  the  trial  was  whether  the  defendants  acted  under 
a  del  credere  commission  or  not.  The  plaintiff  produced  the 
account  of  sales  rendered  by  the  defendants,  in  which  a  com- 
mission of  five  per  cent,  was  charged,  and  much  of  the  CYidence 
related  to  the  question  whether  the  amount  charged  for  commis- 
sions afforded  evidence  of  an  agreement  to  guaranty  the  sales. 
There  was  oihex  evidence  upon  the  principal  question  arising 
out  of  the  acts  and  declarations  of  the  parties.  When  the  plain- 
tiff rested,  the  defendants  moved  for  a  nonsuit,  insisting  that 
they  could  not  be  made  responsiUe  as  guarantors  of  the  sales, 
except  upon  an  undertaking  in  writing  valid  within  the  statute 
of  frauds.  The  motion  was  denied,  and  the  defendants'  counsel 
excepted.  The  cause  was  afterwards  submitted  to  the  jury  who 
found  for  the  plaintiff,  and  judgment  was  rendered  accordingly. 
The  defendants  brought  error  to  the  supreme  court  where  the 
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juds^ment  of  the  common  pleas  was  affirmed;  upon  which  the 
defendants  brought  error  to  this  court.  The  reasons  for  the 
judgment  of  affirmance  are  contained  in  the  report  of  the  case 
in  6  Hill,  458. 

George  Wood,  for  the  plaintiffs  in  error. 

U.  E.  Benedict,  for  the  defendant  in  error. 

Porter,  Senator.  This  writ  of  error  seems  to  have  been 
brought  to  determine  whether  the  agreement  of  a  factor  to  guar- 
anty the  sales  made  by  him  is  a  contract  within  the  statute  of 
frauds,  requiring  an  agreement  in  writing  to  prove  its  existence. 
This  necessarily  involves  an  inquiry  into  the  nature  of  the  con- 
tract which  the  factor  makes  in  such  a  case.  The  plaintiff  in- 
sists that  one  acting  under  a  del  credere  commission  is  a 
guarantor  or  surety  for  the  debt  which  the  purchaser  of  the 
goods  contracts ;  while  the  defendants,  on  the  other  hand,  main- 
tain that  the  factor  contracts  an  original  absolute  obligation,  to 
pay  the  principal  the  amount  of  the  sales,  at  the  expiration  of 
the  term  of  credit.  It  depends  upon  the  character  of  the  con- 
tract in  this  respect,  wlielher  the  promise  of  the  factor  is  to  pay 
the  debt  of  another,  or  his  own  proper  debt,  and  consequently 
whether  it  can  be  proved  by  parol. 

I  find  no  case  decided  prior  to  the  year  1816  which  favors 

the  position  taken  by  the  defendants.    Previous  to  that  time 

there  are  many  cases  directly  hostile  to  that  position.    In  1786 

in  the  case  of  Grove  v.  Dubois,  (1  T.  R,  112,)  Lord  Mansfield, 

C.  J.  held  that  the  engagement  of  a  broker  acting  under  a  del 

credere  commission  was  absolute;  and  that  he  was  liable  in 

the  first  instance,  and  at  all  events.    Butler,  J.  agreed  with  him 

fully,  and  said  he  had  never  heard  the  inquiry  made,  whether 

a  demand  had  been  made  upon  'the  purchaser.    We  find  these 

two  very  distinguished  judges  speaking  of  this  as  a  familiar 

principle,  and  one  universally  acknowledged  and  practised  upon. 

The  case  of  Scott  v.  Mackenzie,  decided  in  Scotland  in  1795, 

involved  the  same  principle.    The  defendant,  a  factor,  acting 

Vol.  U.*  47 
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under  a  del  credere  commission,  at  the  request  of  his  principal 
transmitted  the  proceeds  of  the  sales  in  a  bill  on  a  house  in 
London.  The  parties  to  the  bill  failed  before  payment.  On 
the.  question  as  to  the  liability  of  the  factor,  the  court  in  Scot- 
land decided  that  no  payment  but  such  an  one  as  wbuld  have 
satisfied  a  proper  debt,  was  sufficient  to  discharge  the  factor ; 
and  gave  judgment  for  the  plaintiff.  This  judgment  was 
affirmed  in  the  house  of  lords  in  1796.  (6  Bro,  Par.  Cas.  280.) 
In  Hotighton  v.  Matthews,  (3  Bos.  4*  Ptdl.  489,)  Chambre,  J. 
says,  that  where  a  factor  sells  under  a  del  credere  commission, 
he  becomes  responsible  for  the  price,  and  he  is  to  be  considered, 
as  between  himself  and  the  vendor,  as  the  sole  owner  of  the 
goods.  In  the  same  case  Lord  Alvanley,  Ch.  J.  says,  that  the 
effect  of  a  del  credere  commission  is  to  make  the  factor  respon- 
sible for  the  value  of  the  goods  to  his  principal.  These  opinions 
were  given  in  1803.  Mr.  Bell,  in  his  Commentaries,  published 
in  1816,  at  p.  378,  lays  down  the  rule  thus :  "  The  correct  legal 
import  of  a  del  credere  engagement,  is  an  engagement  to  be 
answerable  as  if  the  person  so  binding  himself  was  the  proper 
debtor.  This  seems  to  be  the  correct  legal  import  of  the  under* 
taking;  and  it  is  as  nearly  as  possible,  the  meaning  of  the 
Italian  phrase  which  we  have  adopted.  He  is  placed  in  relation 
to  the  principal,  precisely  in  the  same  situation,  as  if  he  had 
actually  received  in  loan,  the  money  of  the  principal."  Paley 
on  Agency,  {p.  39,)  adopts  the  same  rule.  Mr.  Comyn,  in  his 
treatise  on  contracts  (Vol.  I.  p.  253,)  is  equally  explicit  in  his  state- 
ment of  this  rule.  He  says,  "  a  factor  del  credere,  on  the  sale 
of  the  goods  makes  himself  absolutely  liable  in  the  first  instance, 
for  the  payment  of  the  price  of  such  goods,  in  the  same  manner 
as  if  he  were  himself  the  purchaser,  and  was  debited  for  them 
by  the  principals  as  such."  Chancellor  Kent,  in  the  first  edition 
of  his  commentaries,  published  in  1826,  states  his  view  at  that 
time  of  the  law  on  this  point  as  follows :  "  When  a  factor  acts 
under  a  del  credere  commission  for  an  additional  premium  he 
becomes  liable  to  his  principal  when  the  purchase  money  falls 
due ;  for  he  is  substituted  for  the  purchaser,  and  is  bound  to 
pay,  not  conditionally,  but  absolutely,  and  in  the  first  instance." 
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(2  Kenfs  Com.  1st  ed.  487.)'  The  principle  is  stated  in  the 
same  way  in  2  Chitty  on  Com,  Law^  220,  1. 

Here  we  have  a  whole  current  of  decisions  and  a  coincidence 
of  opinions  among  eminent  authors,  in  favor  of  the  absolute 
liability  of  the  factor  to  pay  the  price  for  which  goods  are  sold 
under  such  a  commission,  when  the  credit  has  expired.  This 
should,  I  think,  settle  the  question.  But  the  doctrine  has  been 
questioned,  and  finally  overruled  in  England.  It  was  first 
doubted  in  Morris  v.  Cleasby,  (4  MatUe  ^  Selw,  566,)  decided 
in  1816 ;  and  Chancellor  Kent,  in  the  fourth  edition  of  his 
commentaries,  modifies  what  he  had  before  stated,  and  treats 
the  point  as  a  vexata  qiieslio,  while  in  a  note  to  his  last  edition, 
he  says,  it  is  now  settled  in  England,  that  the  factor  is  only  a 
surety  for  the  solvency  of  the  purchaser.  I  do  not  find,  how- 
ever, that  the  recent  innovation  in  England  has  been  adopted 
in  this  country,  except  in  Thompson  v.  Perkins^  (3  Mason^s 
Rep.  232,)  where  Mr.  Justice  Story  has  followed  the  case  of 
Morris  v.  Cleasby.  We  are  now  asked  to  give  the  new  rule 
the  sanction  of  this  court.  But  in  my  judgment  we  should  not 
follow  the  courts  in  England  in  their  departure  from  the  former 
rule.  This  is  a  class  of  contracts  that  have  existed  in  this  coun- 
try  as  long  as  commerce  has  flourished,  and  under  which  busi- 
ness is  daily  transacting  to  a  large  amount.  The  understanding 
of  the  mercantile  community  has,  I  apprehend,  been  general 
and  uniform,  that  the  agreement  between  the  principal  and  fac- 
tor  was  original  and  absolute  to  pay  the  price  of  the  sale, 
deducting  the  commission,  at  the  time  the  credit  expired. 
Doubtless  the  factor  expected  the  fund  would  be  received  from 
the  purchaser ;  but  whether  received  or  not,  he  charges  himself 
with  the  amount  in  Iiis  account  with  his  principal.  A  contrary 
rule  would  require  the  principal  to  exhaust  his  remedy  against 
the  purchaser,  in  order  to  determine  his  insolvency,  before  he 
could  charge  the  factor  as  surety. 

The  supreme -court  of  Massachusetts  have  had  this  question 
before  them,  and  have  adhered  to  the  law  as  it  was  understood 
in  England  prior  to  1816.  In  Swan  v.  Nesmithi  (7  Pick.  220.) 
decided  in  1828,  Parker,  Ch.  J.  in  giving  the  opinion  of  the  court, 
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speaking  of  a  del  credere  contract,  says :  "  The  legal  effect  of 
such  a  contract  is,  to  make  the  defendants,  the  (actors,  liable  at 
all  events  for  the  proceeds  of  the  sale,  so  that  according  to  some 
authorities,  though  denied  by  others,  they  may  be  charged  in 
indebitatus  assumpsit^  or  for  goods  sold  to  them.  And  there 
seems  to  be  no  good  reason  why  they  should  not  be  so  charged, 
if  upon  receiving  the  goods  they  became  accountable ;  except 
that  their  liability  is  nol  fixed  until  a  sale  is  made,  or  if  upon 
credit,  until  the  time  of  payment  arrives^"  I  am  not  satisfied 
that  the  new  rule  is  an  improvement,  if  we  were  at  libeity  to 
take  our  choice;  but  on  the  other  hand,  think  it  wise  to  adhere 
to  Che  old  principle,  that  adjudges  the  contract  of  the  factor  in 
such  cases  to  be  an  original  and  absolute  one,  for  the  payment 
of  the  price,  and  shall  therefore  vote  for  affirming  the  judgment 
of  the  supreme  court 

Senator  Folsom  also  delivered  a  written  opinion  in  favor  ol 
affirming  the  judgment  of  the  supreme  court. 

Hand,  Senator.  The  question  in  this  case  is  whether  the 
undertaking  of  a  factor  under  a  del  credere  commission  should 
be  in  writing  to  make  it  valid  within  the  statute  of  frauds.  It  is 
certainly  very  important  to  the  conunercial  world  that  the  prin« 
ciple  should  be  finally  settled.  Perhaps  it  is  not  so  material  how 
it  is  settled,  though  it  would  probably  be  sometimes  more  con« 
veuient  for  a  consignor  to  be  able.to  send. goods  with  del  credere 
instructions  and  to  rely  on  the  receiving  and  selling  them  as 
sufficient  evidence  of  the  contract,  without  waiting  for  a  formal 
written  answer  to  his  proposals.  But  if  it  is  found  that  the 
statute  is  imperative,  no  reasoning  ab  inconvenienti  should  pre> 
vail.    The  remedy  is  by  an  alteration  of  that  statute. 

Several  elementary  writers  have  started  with  the  bold  asser- 
tion that  the  factor  on  a  del  credere  commission,  renders  him- 
self liable  in  the  first  instance,  although  he  never  is  in  receipt 
of  the  money ;  and  that  he  may  be  sued  for  goods  sold,  as  if  he 
had  hioaself  purchased  the  goods,  and  that  his  liability  is  not 
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affected  by  the  statate  of  frauds.''  (3  Chit  Com.  Law,  194^ 
220,  I.)  Mr.  Bell  in  his  commentaries,  (I  BelPs  Com.  378,) 
says,  **  he  is  placed  in  relation  to  the  principal  in  precisely  the 
same  situation  as  if  he  had  actually  received  in  loan  tlie  money 
of  the  principal ;"  and  that  he  is  ^Miable  directly  and  without 
any  benefit  of  discussion."  Beawes  also  says  that  this  contract 
is  not  affected  by  the  statute  of  frauds,  and  may  be  proved  by 
parol.  {Lex  Mer,  47.)  Paley  too,  lays  down  the  rule  that  the 
agent  is  liable  absolutely.  (Paley  on  Ag.  41.)  Chitty  cites 
Grove  v.  Dubois,  (1  T.  R.  112,)  decided  by  Ld.  Mansfield  in 
1786 ;  and  Blze  v.  Dickason,  {id.  285,  Bull  N.  P.  280,  and  ' 
Beawes,  429.)  Mr.  Bell  refers  to  Chrove  v.  Dubois  only.  Paley 
quotes  the  same  case,  and  Beawes.  I  have  looked  into  the  cases. 
Grove  v.  Dubois  is  in  point,  and  holds  a  factor  primarily  liable. 
Bize  v.  Dickason  was  decided  by  the  same  judge,  and  if  appli- 
cable adds  nothing  to  Grove  v.  Dubois,  and  neither  Buller  nor 
Beawes  produces  any  additional  authority;  so  that  I  believe 
this  doctrine  rests  ^almost  entirely  upon  the  case  of  Crrove  v. 
Dubois. 

Let  us  turn  for  a  moment  to  the  cases  on  the  other  side.  The 
great  abilities  and  weight  of  character  of  Ld.  Mansfield,  caused 
the  doctrine  in  Grove  v.  Dubois  to  be  adopted  by  all  the  writers 
immediately  succeeding  the  decision  of  that  case.  But  afler 
that  eminent  judge  had  passed  away,  and  less  shining,  but  per- 
haps not  less  sound,  thorough-bred  common  law  jurists  were 
elevated  to  the  bench,  this  doctrine  of  primary  liability  was  dis- 
carded, and  the  del  credere  factor  was  pronounced  a  guarantor 
of  the  buyer.  This  principle  has  been  acted  upon  in  several 
well  considered  cases  in  England  thus  completely  overthrowing 
the  doctrine  in  Grove  v.  Dubios.  {Morris  v.  Cleasby,  4  Maide 
^  Sel.  566,  574 ;  Gall  v.  Comber,  1  B.  Moore,  279,  8  Taunt. 
658,  &  C. ;  Hornby  v.  Lacy,  6  Maule  ^  Sel.  166 ;  Peale  v. 
Northcole,  7  Taunt.  478,  1  B.  Moore,  178,  iS.  C  ;  Lcverick  v. 
Meigs,  \  Cowen,  645 ;  Thompson  v.  Perkins,  3  Mason,  232.) 
It  is  also  laid  down  as  the  settled  doctrine  on  this  subject  by 
oevelral  respectable  writers  on  commercial  and  other  contracts 
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{Theobald  on  Pr.  ^  Sur.  64  j  Chiity  on  Coul.  209 ;  Paley  on 
Agency,  Lloyd's  ed.  42,  111  and  notes ;  Story  on  Agency,  33^ 
250, }  215 ;  2  Kent's  Com.  Ath  ed.  624.)  It  seems  therefore 
that  all  the  opinions  latterly  expressed,  both  judicial  and  ele- 
mentary, arc  in  fuvor  of  considering  this  contract  within  the 
statute  of  frauds. 

Then  upon  principle,  is  it  not  clear  that  the  factor  only  guar- 
anties the  debt?  Bell  says  the  principal  may  resume  bis  char- 
acter and  recover  of  the  principal  debtor.  (P.  3?8.)  Chitty 
lays  it  down  that  the  sale  creates  a  contract  between  the  owner 
and  the  buyer,  {p.  201,)  and  that  if  the  owner  gives  notice  to 
the  buyer,  the  latter  must  pay  him,  not  the  factor ;-and  Mr.  Jus- 
tice Story,  after  collecting  all  the  authorities,  is  clear  that  he  is 
a  mere  guarantor;  and  so  indeed  with  one  exception  are  all  the 
modem  cases  that  I  have  been  able  to  find.  It  is  true  that  in 
Sioan  V.  Nesmith.  (7  Pick.  220,)  the  supreme  court  of  Massa- 
chusetts adopted  the  other  side  of  the  question,  and  held  that  the 
contract  was  not  affected  by  the  statute  of  frauds.  It  however 
seems  indisputable,  that  the  debt,  even  if  nominally  payable  to 
the  factor,  belongs  to  the  owner,  and  may  be  wholly  controlled 
by  him,  and  that  the  factor  cannot  be  sued,  until  a  failure  of  pay- 
ment by  the  purchaser.  Now  the  contract  of  the  factor  is  cither 
an  original  or  a  collateral  undertaking.  If  the  latter,  it  is  within 
the  statute.  Can  it  be  original  when  there  is  full  privity  of 
contract  between  the  owner  and  the  vendee,  and  when  the  lia- 
bility of  the  agent  depends  upon  the  default  of  the  purchaser? 
There  is  no  middle  ground  upon  which  the  contract  can  be 
satisfactorily  placed.  The  factor  is  primarily  liable,  as  decided 
by  Ld.  Mansfield,  and  then  all  the  natural  consequences  flow ;  or 
he  is  conditionally  liable,  according  to  the  later  and  settled  doc« 
trine,  and  then  his  liability  is  for  the  ''debt  and  default  of  an- 
other ;"  and  the  evidence  of  the  contract  must  be  in  writing 
witli  a  consideration  expressed.  I  think  his  undertaking  is  col- 
lateral, and  that  upon  principle  and  authority  it  comes  witliin 
the  statute.  I  am  therefore  in  favor  of  reversing  the  judgment 
of  the  supreme  court 
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On  the  question  being  put,  "  Shall  this  judgment  bo  reversed?* 
the  members  of  the  court  voted  as  follows : 

Fhr  reversal:  Senators  Hand  and  Mitchell — 2, 

For  affirmatice:  Senators  Backus,  Beekman,  Beer8| 
BocKEE,  Corning,  Devo,  Emmons,  Folsom,  Johnson,  Jonesi, 
LoTT,  Porter,  Sedgwick,  Smith,  Talcott  and  Wright — 
16. 

Judgment  affirmed. 


Birckhead  >ind  another  i;^*  Brown  and  others. 

The  defendiintfl,  merchants  in  New- York,  wrote  a  letter  to  a  house  in  Liverpool,  in 
which  they  said,  "  At  the  request  of  Messrs.  S.  dc  T.  and  on  their  account  wt 
beg  leave  to  open  a  credit  for  X10,000,  uncovered  at  any  one  time  in  favor  of  Bfr. 
J.  D.,  to  be  negotiated  by  him  at  Rio  de  Janeiro  by  drafts  on  yon  at  60  days 
sight.  This  eredit  will  expire  on,  &c.  You  will  of  course  keep  Messrs.  8.  dc  T. 
advised  as  the  credit  is  used,  and  they  will  attend  to  placing  you  in  funds."  HaLd, 
that  a  party  who  had  advanced  money  to  J.  D.  upon  drafts  drawn  and  negotiated 
according  to  the  terms  of  the  letter  and  upon  the  faith  of  it,  which  were  protested 
ibr  non-payment,  could  not  maintain  an  action  against  the  defendants,  for  waal 
of  a  privity  of  contract  between  them. 

JThe  defendants  having  written  two  other  leUers  at  subsequent  dates  extending  ths 
credit  in  respect  to  the  amount,  and  the  time  of  its  continuance,  but  without 
mentioning  the  length  of  the  bills ;  held,  that  only  bills  at  60  days  were  within 
the  guaranty,  and  that  a  hill  at  90  days  was  unauthorized. 

On  error  from  the  supreme  court,  where  a  judgment  rendered 
by  the  superior  court  of  the  city  of  New- York  in  favor  of  Birck-* 
head  and  Carlisle  against  the  present  defendants  in  error  was 
reversed.  For  the  facts  in  the  case  and  the  opinion  of  the 
•upreme  court,  see  5  Hill^  634    The  case  was  argued  here  by 

X  Prescoti  Ball  ^  D.  Webster^  for  the  plaintifis  in  error,  and 

O.  P.  Allen  ^  G.  Woodj  for  the  defendants  in  error. 
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Senator  Bockee  delivered  an  opinion  in  favor  of  reversing 
the  judgment  of.  the  supreme  court  He  concurred  with  that 
court  in  holding  that  the  letters  written  by  the  defendants  con- 
stituted them  guarantors  to  W.  and  J.  Brown  &  Co.,  for  such 
advances  as  that  firm  might  make  within  limits  prescribed  by 
the  letters;  but  he  held  that  they  also  imported  a  further  con 
tract  by  the  defendants  with  any  person  who  niight  on  the  faith 
of  the  letters  advance  money  upon  the  bills  drawn  by  Demarest, 
that  such  bills  should  be  accepted  and  paid  by  W.  and  J.  Brown 
d6  Co.,  and  that  such  engagement  was  in  the  nature  of  a  general 
letter  of  credit;  and  he  was  of  opinion  that  the  plaintiffs  by  ad- 
vancing money  to  Demarest  and  receiving  bills  drawn  by  him 
on  W.  and  J.  Brown  &  Co.  under  the  circumstances  stated  in 
the  special  verdict  became  parties  to  that  contract,  and  were 
entitled  to  enforce  it  by  action  against  the  defendants. 

Senator  Porter  also  delivered  an  opinion  in  favor  of  revers- 
ing the  judgment  of  the  supreme  court.  He  likewise  held  that 
the  letters  in  question  contained  an  engagement  on  the  part  of 
the  defendants  that  the  bills  of  Demarest  drawn  on  W.  and  J. 
Brown  &  Co.  within  the  prescribed  limits,  and  negotiated  at 
Rio,  should  be  duly  honored,  and  that  this  engajgement  enured 
to  any  one  who  upon  the  faith  of  the  letters  should  advance  the 
money  to  Demarest  on  the  bills,  and  that  such  act  would  create 
a  privity  of  contract  between  the  parties  so  advancing  money 
and  the  defendants,  and  that  the  plaintiffs  were  corjsequently 
entitled  to  recover. 

Both  these  senators  were  of  opinion  that  the  bills  drawn  at 
ninety  days  were  not  within  the  terms  of  the  guaranty,  and  that 
the  recovery  in  the  superior  court  was  rightly  limited  to  the 
amount  of  the  drafl  drawn  at  sixty  days  sight. 

Senator  Talcott  delivered  an  opinion  in  favor  of  affirming 
.the  judgment  of  the  supreme  court,  mainly  on  the  ground  that 
the  defendants'  engagement  was  to  W.  and  J.  Brown  &  Co. 
only,  and  that  there  was  no  privity  of  contract  between  tho 
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plaintiffs  and  the  defendants,  and  agreeing  subshnntially  with 
the  positions  laid  down  in  the  opinion  of  tlie  supreme  court. 

Senators  Beers  and  Mitchell  also  delivered  opinions  in 
favor  of  affirming  the  judgment  of  the  supreme  court. 

On  the  question  being  put,  "Shall  the  judgment  of  the  su- 
preme court  be  reversed?"  the  members  of  the  court  voted  as 
follows : 

For  reversal:  Senators  Backus,  Beekmax,  Bockee,  Cor- 
ning, Deyo,  Faulkner,  Folsom,  Johnson,  Porter,  Smith 
and  Tarney — 11. 

For  affirmance :  The  President,  and  Senators  Barlow, 
Beers,  Emmons,  Hand,  Jones,  Lester,  Lott,  Mitchell, 
ScoviL  and  Talcott — 11,  , 

Judgment  affirmed. 


Cartledge  and  another  vs.  West  and  another. 

Hio  landbrd  may  recover  nndet  a  count  npon  an  iwimul  eomputtusent  though  the 
evidence  be  of  an  accounting  concerning  rent  secured  by  deed,    Setnble, 

But  where  the  defendant  was  the  assignee  of  the  lessee  under  an  assignment  for 
the  benefit  of  creditors,  and  the  promise  upon  the  accounting  was  to  pay  the  rent 
loAen  the  defendant  should  receive  funde  from  the  aesigned  property ^  and  there 
was  no  proof  that  he  had  received  such  funds,  held  that  the  plaintiff  could  not 
recover. 

On  error  from  the  supreme  court,  where  the  defendants  in 
error,  as  plaintifTs,  recovered  a  judgment  agaijist  the  pinintifls  in 
error  upon  verdict.  The  defendants  below  moved  the  supreme 
court  for  a  new  trial  upon  a  bill  pf  exceptions,  which  was  re- 
fused. For  a  report  of  the  case  and  the  opinion  of  the  supreme 
court,  see  5  Hilly  488.  As  the  decision  in  this  court  turned 
upon  a  different  question  from  that  determined  in  the  supreme 
court,  it  is  necessary  to  state  that  the  ossignment  by  Gaylor  to 
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the  defendants  mentioned  in  the  report  in  Hill,  was  a  convey- 
ance in  trust  for  the  payment  of  the  debts  of  the  former ;  and 
that  the  evidence  of  an  accounting  and  of  a  promise  to  pay,  by 
the  defendants,  was  as  follows.  Mumford,  a  witness  for  the  plain- 
tiffs, presented  to  the  defendants  an  account  for  the  rent  claimed} 
which  contained  several  items  of  credit  and  stated  a  balance 
of  $876,80,  and  one  of  the  defendants,  the  other  being  pres-ent, 
said  that  they  were  responsible  for  the  rent  and  would  pay  it  as 
soon  as  they  could.  Other  evidence  in  the  cause  tended  tOr 
show  that  the  defendants'  language  on  that  occasion  was,  that 
they  would  pay  the  rent  as  soon  as  they  received  funds  €U 
assignees.  The  judge  in  his  charge  stated  that  it  was  not 
essential  that  it  should  appear  that  the  defendants  had  promised 
to  pay  the  rent  out  of  their  own  futrds,  that  a  promise  to  pay 
out  of  the  assigned  estate  when  realized  would  be  a  sufficient 
stating  of  the  account  to  charge  them  on  the  count  upon  the 
insimtU  computassefiU  Tliis  portion  of  the  charge  was  ex- 
cepted to  by  the  defendants'  counsel.  The  cause  was  argued 
here  by 

E.  Paine  ^^  C.  O  Conor ^  for  the  plaintiffs  in  error, 

E.  Sandfordf  for  the  defendants  in  error. 

Gardiner,  President.  The  circuit  judge  chai^ged  the  jurj', 
in  substance,  that  if  they  were  satisfied  that  when  Mumford 
presented  the  account,  one  of.  the  defendants  stated  that  he 
would  pay  it  as  soon  as  the  assignees  got  funds  to  pay  it,  it 
would  entitle  the  plaintiffs  to  recover  as  upon  an  account  stated. 
It  was  urged  upon  the  argument  here,  that  the  stating  of  the 
account  was  a  new  consideration  from  which  the  law  would 
imply  a  promise.  Should  this  be  admitted,  it  by  no  means  ibi- 
lows  that  a  promise  will  be  implied  different  in  its  character 
from  that  actually  made  in  express  terms.  If  the  accounting 
was  a  good  consideration,  it  will  support  the  promise  which  the 
party  really  made,  and  not  one  of  a  different  character.  Sup- 
pose the  defendants  had  given  a  promissory  note  payable  upoa 


ALBANY,  DECEMBER,  1846.  379 

Caitledge  v.  West 


time,  it  will  scarcely  be  insisted  that  the  plaintiffs  would  be  at 
liberty  to  abandon  the  note  and  sue  upon  an  implied  promise. 
But  here  the  statement  or  admission  of  the  account  is  to  be  in- 
ferred only  from  the  promise.  The  defendants  said  they  would 
pay  it  as  soon  as  they  had  funds  as  assignees  to  do  so,  and  this 
is  all  they  said  about  it.  If  we  reject  this  promise  we  lay  aside 
all  the  evidence  in  the  case,  of  an  account  stated.  The  promise 
was  obviously  conditional.  An  engagement  to  pay  when  the 
assignees  as  such  were  in  funds,  is  very  different  from  a  promise 
to  pay  forthwith  or  generally,  without  regard  to  particular  funds ; 
but  the  learned  circuit  judge  treated  them  as  identical.  There 
was  no  evidence  that  the  defendants  received  any  trust  funds 
after  this  promise  was  made;  bCit  if  there  had  been  it  should 
have  been  submitted  to  the  jury.  Under  ♦he  charge  the  exis- 
tence of  such  funds  was  entirely  immaterial.  The  authorities 
collected  in  I  Leig-h^s  A/1  P,  100,  1,  while  they  state  the  gen- 
eral rule  show  that  it  is  so  qualified  as  to  render  the  evidence 
relied  upon  in  this  case  unavailable. 

For  the  reasons  assigned,  I  am  of  opinion  that  the  judgment 
of  the  supreme  court  should  be  reversed. 

Senator  Beers  also  delivered  an  opinion  in  favor  of  revers- 
ing the  judgment  of  the  supreme  court. 

Qn  the  question  being  put,  *' Shall  this  judgment  be  reversed?" 
all  the  members  of  the  court,  present,  who  had  heard  the  ai^u- 
ment,  to  wit,  The  President  and  Senators  Beers,  Cham- 
BBRLAiN,  Clark,  Corning,  Deto,  Emmons,  Faulkner, 
LoTT,  Mitchell,  Porter,  Smith  and  Talcott,  (13)  voted 
in  the  affirmative. 

Judgment  reversed. 
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GiFFOKD,  President  of  the  Farmer's  Bank  of  Hudson,' ««. 

Livingston. 

The  act  entitled  "  An  act  to  antboriie  the  business  of  bankbg,'*  passea  I8th  ApA 
1838}  was  constitutioniilly  passed,  although  it  did  not  rceoiTe  tlie  assent  of  two* 
thirds  of  the  members  elected  to  each  branch  of  the  legislature,  and  is  a  valid  aet 

The  case  of  De  Bow  v.  The  People,  (1  Denio,  9,)  ovemiled. 

On  error  from  the  supreme  court.  Gifford,  as  president  of 
the  Farmer's  Bonk  of  Hudson,  an  association  organized  under 
the  act  "  to  authorize  the  business  of  banking,"  sued  the  de- 
fendant in  error  in  the  supreme  court  in  assuffipsii,  as  maker 
of  a  promissory  note.  The  declaration,  which  contained  the 
common  counts,  stated  that  the  plaintiff  prosecuted  for  and 
on  behalf  of  the  association;  and  the  indebtedness  and  the 
promise  to  pay,  as  laid,  were  to  the  association,  no  cause  of  action 
personal  to  Gifibrd  being  stated.  The  defendant  demurred,  and 
the  plaintiff  joined  in  demurrer.  The  supreme  court,  following 
the  case  of  De  Bow  v.  The  People,  (1  Denio,  9,)  gave  judg- 
ment for  the  defendant,  upon  which  the  plaintiff  brought  error 
here. 

S,  Stevens  ^*  George  Wood,  for  the  plaintiff  in  error,  insisted, 
first,  that  the  validity  of  the  general  banking  law  had  been 
established  by  this  court  in  the  case  of  Warner  v.  Beers,  (23 
Wend.  103,.  190.)  They  maintained  that  it  was  there  deter* 
^lined  that  the  law  was  constitutionally  enacted  although  it 
might  not  have  received  the  assent  of  two-thirds  of  (he  memben 
elected  to  each  branch  of  the  legislature.  Second,  that  the 
general  banking  law  was  not  an  act  creating  a  body  politic  m 
corpoi;^te  within  the  sense  of  the  provision  of  the  constitution 
requiring  such  acts  to  be  passed  by  two-thirds  of  the  members 
of  the  legislature. 

H  Hoffcboom,  for  the  defendant  in  error,  cited  TTiomas  v. 
Dakin,  (22  Wend.  9 ;)  Pelqfield  v.  Kinney,  (24  id.  345 ;)  7!^ 


I 

I 
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People  V.  The  Assessors  of  Watertown,  (1  £f<7/,  616;)  WUr 
loughby  V.  Comstock,  (3  id.  3S9 ;)  77ic  People  v.  TAc  Super- 
visors  of  Niag-ara,  (4  id.  20 ;)  Matter  of  the  Bank  of  Dans* 
villey  (6  id.  370 ;)  De  Bow  v.  The  People;  (1  Denio,  9 ;)  2  /ac. 
Law  Die.  94,  Corporationj  1 ;  2  Kmfs  Com.  (3d  ed.)  276, 
287 ;  ilwg^^K  ^  ilme^  on  Corp.  17, 21, 23,  38, 45, 64,  75  ;  Den- 
ton V.  Jackson,  (2  /oAn.  CA.  /?.  324 ;)  10  Go.  27 ;  1  Kyd  on 
Corp.  2,  4,  9,  13,  17,  62,  62,  63,  69,  70;  Dper,  100,  pL  70; 
North  Hempstead  v.  Hempstead,  (2  Wend.  133 ;)  1  Bl.  Com. 
467,  475 ;  Dartmouth  College  v.  Woodward,  (4  fKAca/.  518.) 
He  also  referred  to  the  cases  cited  in  Warner  v*  Beers^  (23 
Wend.  103.) 

The  Chancellor*  In  the  case  of  Warner  v.  Beers,  Presi- 
dent of  the  North  American  Trust  and  Banlcing  Company^ 
(23  Wend.  Rep.  103,)  which  came  before  this  court  during  the 
session  of  the  legislature  in  the  spring  of  1840, 1  stated  at  length 
my  reasons  for  believing  that  the  associations  authorized  by  the 
general  banking  law  were  in  fact  corporations ;  that  is,  that  they 
undoubtedly  beloncred  to  the  class  of  artificial  but  organized 
bodies,  capable  of  holding  property,  rights  and  immunities  in 
cpmmon,  and  of  transmitting  the  same  by  an  artifical  succession, 
which  in  legal  language  were  called  bodies  corporate,  or  corpo- 
ifltons.  I  at  the  same  time  stated  the  reasons  which  had  led 
me  to  the  conclusion  that  they  were  not,  however,  such  bodies 
corporate  as  came  within  the  spirit  and  intent  of  the  section  of 
the  constitution  requiring  a  vote  of  two-thirds  of  all  the  mem- 
bers elected  to  each  branch  of  the  legislature :  that  is,  that  a 
general  law  authorizing  all  and  any  of  the  citizens  of  the  state 
to  organize  themselves  into  artificial  bodies  for  the  purpose  of 
carrying  on  any  trade  or  business,  or  of  holding  and  transmitting 
property  in  an  artificial  succession,  was  not  within  the  spirit  and 
intent  of  that  provision  of  the  constitution,  and  m^t  be  passed 
by  a  majority  vote.  Those  reasons  are  published  in  the  report 
of  the  case  of  Warner  v.  Beers,  and  it  is  therefore  unnecessary 
to  repeat  them  here.  As  the  judgment  of  the  court  in  that  case 
was  in  accordance  with  my  opinion,  as  then  expressed,  upon 


382     CASES  IN  THE  COURT  OF  ERRORS. 


6iffi>rd  V.  Lmngston. 


tlie  last  point,  and  its  decision  in  a  more  recent  cose  has  con- 
firmed my  opinion  upon  the  point  that  these  associations  are  tn 
fact  corporations,  I  shall  proceed  to  consider  the  question  \vrhetheT 
the  j'idgments  of  this  court  in  that  and  other  cases  are  in  con- 
flict with  each  other  j  and  whether  the  decision  in  tlie  case  of 
Warner  v.  Beers  ought  not  to  be  considered  as  having  settled 
the  quefetion  of  the  constitutionality  of  the  general  banking  law 
in  favor  of  the  plaintiff  in  error  in  the  present  case. 

The  declarations  in  the  case  of  Warner  v.  Beers^  and  in  the 
case  now  under  consideration,  are  the  same  in  substance ;  that 
is,  in  each  case  the  suit  is  brought  iu  the  name  of  the  president 
of  the  bank  upon  an  alleged  indebtedness  to  the  association,  and 
not  to  him.  In  both  cases  the  declaration  was  demurred  to, 
upon  the  ground  that  an  indebtedness  to  the  association  was  no 
sufficient  foundation  for  a  promise  to  the  president,  so  as  to  an* 
thorize  him  to  sue  for  the  debt  in  his  own  name,  if  the  law  cre- 
ating the  association  and  authorizing  it  to  sue  for  its  debts  in  tlie 
name  of  its  president  was  unconstitutional  and  void.  In  the 
case  of  Warner  v.  Beers  the  supreme  court  gave  judgment  for 
the  plaintiff  upon  the  demurrer,  and  this  court  affirmed  that 
judgment.  In  the  present  case,  that  court  has  given  jud^rment 
for  the  defendant  upon  the  demurrer  on  the  same  state  of  facts 
presented  by  the  pleadings.  It  necessarily  follows,  that  if  the 
judgment  of  the  supreme  court  in  the  case  now  under  consider- 
ation  is  right,  the  judgment  of  that  court,  as  well  as  of  this,  in 
the  previous  case  of  Warner  v.  Beersy  was  erroneous.  It  is 
true  the  difference  between  these  two  judgments  of  the  supreme 
court  arose  from  the  fact  that  in  the  case  of  Warner  v.  Beers, 
or  rather  in  the  case  of  Thomas  v.  Dakin,  (22  Wend.  Rep.  9,) 
which  was  the  pioneer  cause  in  that  court,  it  was  erroneously 
supposed  by  the  two  judges  who  concurred  in  the  decision  in 
favor  of  the  plaintiff,  that  they  could  not  take  judicial  notice  of 
the  fact  that  the  law  was  passed  by  a  majority  vote  merely.  I 
was  inclined  to  the  same  opinian  at  that  time,  as  will  be  seen 
by  the  report  of  the  case  of  Warner  v.  Beers  ;  though  I  was 
careful  to  put  my  vote  for  the  affirmance  of  the  judgment  upon 
the  ground  that  the  general  banking  law  was  constitutional  even 
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if  the  same  had  not  been  passed  by  a  two-thirds  vote.  And  as 
I  shall  hereafter  show,  I  adbpted  the  proper  course,  as  authorized 
by  the  rules  of  this  court,  to  ascertain  whether  the  members  who 
had  voted  for  the  affirmance  of  the  judgment  of  the  court  below 
placed  their  decision  upon  the  technical  ground  that  they  could 
not  judicially  take  notice  of  the  manner  in  which  the  law  was 
passed,  or  upon  the  constitutionality  of  the  law  itself  even  if  it 
was  passed  by  a  majority  vote  only,  as  we  all  know  it  in  fact  was. 
The  learned  chief  justice  is  under  a  mistake  in  supposing  that 
the  resolutions  appended  to  the  report  in  the  case  of  Warner  v. 
Beers  were  extra-judicial,  or  that  they  were  adopted  after  the 
case  was  finally  depided,  and  when  there  was  nothing  before 
the  court  for  adjudication.  He  was  undoubtedly  misled  by  the 
fact  that,  by  an  error  of  the  clerk  of  this  court  in  making  up  his 
minutes,  the  judgment  was  .dated  on  the  seventh  of  April,  when 
the  first  vote  was  taken,  and  not  upon  the  twenty-second  of  that 
month,  when  the  final  judgment  of  this  court  was  actually  given. 
The  cause  was  heard  during  the  session  of  the  legislature,  when 
the  court  was  in  the  practice  of  meeting  semi-monthly  only,  for 
the  purpose  of  hearing  special  motions.  From  the  manner  in 
x«rhich  this  court  is  constituted  it  is  imposible  for  the  members 
thereof  to  meet  together  in  private  and  compare  their  opinions 
jjrevious  to  a  decision  of  the  cause.  Hence  has  arisen  the  prac- 
tice of  calling  for  the  written  and  oral  opinions  of  such  members 
tts  think  proper  to  give  them,  and  then  to  take  a  vote  upon  the 
general  question  of  affirmance,  or  reversal ;  which  vote  is  only 
preparatory  to  the  final  judgment  to  be  given  by  the  court. 
And  where  difierent  questions  arise  and  are  discussed,  it  some- 
times  becomes  necessary,  to  enable  the  "courts  below  to  carry 
the  decision  of  this  court  into  effect,  to  ascertain  the  grounds 
upon  which  its  judgment  is  based.  The  26th  rule  of  the  court 
therefore  provides,  thrtt  where  the  decision  of  a  cause  depends 
upon  distinct  questions,  the  determination  of  either  of  which  will 
dispose  of  the  cause,  the  question  shall  be  taken  separately,  if  re* 
quired  by  any  three  members.  And  the  practice  has  always 
been,  since  I  have  been  a  member  of  the  court,  when  a  separate 
vote  was  to  be  taken  upon  different  questions  which  had  arisen 
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and  been  discussed,  to  take  such  rote  after  the  vote  upon  the 
general  question  of  affirmance  or  reversal,  and  before  the  final 
settlement  of  the  judgment  of  the  court.  In  the  case  of  ^Varner 
V.  Beers  such  distinct  questions  did  arise ;  the  votes  upon  which 
questions  it  was  important  to  the  public  and  to  suitors  in  the 
courts  below  should  be  taken  separately,  to  prevent  the  necessity 
of  having  them  affain  brousfht  before  this  court  for  decision. 
The  supreme  court  had  decided,  in  fact,  that  the  general  bank* 
ing  law  was  unconstitutional ;  as  it  was  well  known  that  it  had 
been  passed  by  a  majority  vote  only.  But  that  court  had  ren- 
dered judgment  in  favor  of  the  plaintiff  in  the  court  below  upon 
the  merely  technical  ground  that  the  court  could  not  take  judi- 
cial notice  of  the  fact  that  the  law  was  not  passed  by  a  vote  of 
two-thirds.  If  every  member  of  this  court,  therefore,  was  of 
opinion  that  the  decision  of  the  supreme  court  was  wrong  upon 
both  of  these  questions,  his  vote  must  still  have  been  given  in 
favor  of  the  affirmance  of  the  judgment  of  the  court  below ;  for 
that  judgment  could  not  be  erroneous  if  the  general  banking  law 
was  constitutional.  And  a  general  affirmance  without  stating 
the  real  grounds  upon  which  the  judgment  of  this  court  was 
placed  would  necessarily  lead  to  the  conclusion  that  if  the  fact 
of  the  passage  of  the  law  by  a  majority  vote  only  had  been  stated, 
in  a  plea,  the  defendant  in  the  court  below  would  have  been 
entitled  to  judgment.  At  least  the  supreme  court,  as  well  as  all 
inferior  courts,  would  have  felt  bound  so  to  decide,  in  accordance 
with  the  reported  decision  in  the  case  of  Thomas  v.  Dakin. 
Immediately  after  the  vote  upon  the  general  question  of  affirm- 
ance or  reversal  was  taken,  on  the  7th  of  April,  1840,  I  there- 
fore considered  it  my  duty  to  suggest  the  necessity  of  having 
the  questions  taken  separately  for  the  purpose  of  ascertaining 
the  fact  whether  the  affirmance  of  the  judgment  was  placed 
upon  the  technical  ground  taken  by  the  supreme  court,  or  upon 
ttie  broader  ground  that  the  judgment  was  right  because  the 
general  banking  law  was  constitutional  although  it  was  not 
passed  by  a  two-thirds  vote.  But  as  senators  wished  to  resume 
their  legislative  duties,  or  because  the  usual  time  for  adjourn* 
ment  had  arrived,  the  court  was  adjourned  over  until  the  next 
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day  for  the  purpose  of  takijog  the  vote  upon  thai  question  sepa- 
ntely.  I  then  introduce^  the  firyt  resolution  which  is  appended 
to  the  report  of  the  case,  and  it  was  immediately  passed  with 
but  QDe  dissenting  vote.  That  resolution  did  not  ask  for  a  de* 
cision  of  the  (question  whether  the  court  could  take  judicial  no- 
tice of  the  &ct  that  t^e  law  was  passed  by  a  majority  vote  only ; 
but  it  expressed  the  opinion  of  twenty-three  members  of  this 
court,  who  had  he^d  the  question  argued  at  great  length  and 
with  much  ability  on  both  sides,  that  the  opinion  of  the  supreme 
court  that  tjie  law  was  unconstitutional  unless  it  had  been  passed 
by  a  two-thirds  vote  was  erroneous.  The  judgment  of  affinn- 
ance  in  this  court  was  therefore  placed  upon  the  distinct  ground 
that  .the  law  was  constitutionally  passed,  although  two-thirds  of 
all  the  members  elected  to  each  bmnch  of  the  legislature  might 
not  have  voted  in  favor  of  its  passage.  After  the  adoption  o^ 
that  resolution,  another  was  introduced  by  a  member  of  tb^ 
court  who  had  e]q>res8ed  an  opinion  that  the  associations  under 
the  general  banking  law  were  not  bodies  politic  or  corporate. 
That  resolution  was  opposed  by  Senator  Paige  and  other  mem- 
bers of  the  court,  who  thought  they  were  in  fact  corporations, 
but  who  agreed  with  me  in.  the  opinion  that  the  constitutional 
prohibition  did  not  apply  to  general  legislation  of  this  kind. 
The  further  consideration  of  the  subject  was  thereupon  post* 
poned  until  the  next  meeting  of  the  court  on  the  third  Tuesday 
of  April.  At  the  meeting  of  the  court  upon  that  day,  the  mover 
of  that  resolution  consented  to  modify  it,  by  adding  thereto  the 
words,  "  within  ike  spirit  and  meaning  of  the  constitution?, 
And  as  that  rendered  it  consistent  with  the  opinions  of  those 
who  believed  they  were  in  fact  corporations,  but  that  the  consti- 
tutional restriction  did  not  apply  to  general  laws  of  this  deserip-- 
tiouj  it  was  allowed  to  pass  without  farther  oppositioa.  Both 
resolutions  were  thereupon  directed  to  be  incorporated  into  the 
record  of  the  judgment  of  this  court,  which  was^  then  finally 
settled '4ind  remitted  to  the  supreme  court  to  be  carried  into  effect 
thore.  If  the  opinion  of  the  justices  of  the  supreme  court  in  the 
case  of  TJiomas  v.  Dakiny  declaring  that  the  associations  Qrgan« 
ized  under  the  general  banking  law  were  unconstitutional  nn* 
VoL.n.*  49 


386  CASES  IN  THE  COURT  OF  ERRORS. 

Gifford  V.  livin^ton. 

less  the  law  had  been  passed  by  a  two-thirds  vote,  was  not  m 
itself  extra-judicial  and  entitled  to  no  weight  whatever  even  in 
that  court,  I  cannot  conceive  how  the  expression  of  a  contrary 
opinion  by  twenty-three  members  of  this  court,  when  the  same 
question  came  here  for  decision,  can  in  any  sense  be  considered 
as  extra-judicial  and  as  entitled  to  no  weight  in  any  court  as  a 
judicial  decision. 

It  remains  to  be  seen  whether  any  subsequent  judgment  of 
this  court  can  properly  be  considered  as  having  unsettled  this 
decision  upon  the  constitutional  question,  as  to  the  validity  of 
associations  organized  under  the  general  banking  law,  which 
bad  been  thus  distinctly  and  explicitly  made  here,  in  the  case 
of  Warner  v.  Beers.  The  learned  chief  justice,  in  the  case  of 
De  Bow  V.  The  People,  (1  Demons  Rep,  9,)  supposes  that  the 
decision  of  this  court  in  the  case  of  Purdy  v.  The  People,  (4 
HilVs  Rep,  384,)  has,  by  overruling  one  of  the  reasons  assign- 
ed by  Mr.  Justice  Nelson  for  the  judgment  of  the  supreme 
court  in  the  case  of  TTie  People  v.  Morris,  (13  Wend,  Rep. 
325,)  necessarily  impaired  the  decision  of  this  court  in  tVamer 
V.  Beers,  which  was  to  some  extent  based  upon  similar  rea 
soning.  It  is  sufficient  to  say,  that  the  judgments  in  all  three 
.of  those  cases  may  well  stand  together.  The  case  of  TTie  Peo- 
jple  V.  Morris  did  not,  as  in  the  case  of  Purdy  v.  The  People, 
arise  upon  the  modification  or  alteration  of  the  powers  of  a  sin- 
gle municipal  corporation,  by  an  act  of  direct  legislation  alter- 
ing :the  chartered  rights  or  powers  of  a  particular  corporation 
only.  But  the  powers  of  the  corporate  officers  of  the  village 
of  Ogdensburgh,  which  were  in  question  in  the  case  of  7%e 
People  V.  Morris,  had  been  modified  and  altered  by  an  act  of 
general  legislation,  relative  to  the  excise  laws  of  the  whole 
state ;  wlilch  a^t  affected  the  riglit  to  grant  retail  licences  which 
that  corporation,  as  well  as  the  corporations  of  other  villages 
and  cities,  previously  possessed,  under  their  several  charters. 
And  one  of  ihe  justices  of  the  supreme  court,  in  commenting 
upon  that  case  in  TTie  People  v.  Purdy,  (2  HilPs  Rep.  39,) 
says  ^  the  difference  between  a  general  excise  law  extending 
alike  to  the  wliole  state,  and  a  law  touching  the  charter  of  a 
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single  city,  is  too  manifest  to  require  any  illustration.''  That 
is  precisely  the  distinction  which  I  attempted  to  draw  in  the 
case  of  Warner  v.  Beers,  between  an  act  of  general  legislation 
extending  alike  to  the  whole  state,  authorizing  any  association 
of  individuals  to  exercise  corporate  powers  for  certain  purposes, 
and  that  special  legislation  for  the  benefit  of  particular  Individ* 
uals,  or  for  local  projects,  against  which  the  two-thirds  pro- 
vision of  the  constitution  was  intended  to  guard.  And  the 
decision  of  this  court  upon  the  writ  of  error  in  the  case  of 
Purdy  V.  The  People,  even  if  it  conflicted  with  so  much  of 
the  opinion  of  the  late  Chief  Justice  Nelson  in  The  People  v. 
Morris,  as  held  that  a  public  or  municipal  corporation  might 
be  created  or  altered  by  a  mere  majority  act  of  special  l^islo- 
tion,  applicable  to  such  corporation  alone,  did  not  in  any  degree 
impair  the  principle  that  general  legislation  is  not  within  the 
spirit  and  intent  of  the  constitutional  restriction;  upon  which 
principle  the  decision  in  Warner  v.  Beers  was  attempted  to  be 
placed  by  those  who  believed  the  associations  authorized  by 
the  general  banking  law  were  in  fact  corporations. 

The  case  of  The  Supervisors  of  Ni^xgara  v.  The  People^ 
decided  by  this  court  in  December,  1844,  biit  not  yet  reported, 
as  I  understand  that  case,  so  far  from  impairing  oar  decision  of 
^pril,  1840,  is  a  direct  authority  in  favor  of  the  constitutionality 
of  the  associations  created  under  the  general  banking  law. 
That  decision  does,  it  is  true,  declare  them  to  be  corporations. 
But  the  actual  judgments  given  by  the  supreme  court  and  by 
this  court  in  that  case  can  only  be  sustained  upon  the  supposition 
that  such  associations  were  legal  and  constitutional  corporations, 
so  as  to  be  taxable  as  corporations  under  the  general  tax  law.  For 
if  they  were  merely  illegal  and  unauthorized  associations  of  indi- 
viduals, their  property  would  not  have  been  taxable  as  corporate 
stock  at  the  place  where  the  office  of  the  association  was  located, 
and  by  the  corporate  name ;  but  each  individual  stockholder  would 
be  tascable  for  the  actual  value  of  his  interest  in  such  stock,  so  far 
as  that  interest  consisted  of  personal  estate,  according  to  the  diree* 
tions  of  the  general  tax  law.  The  mandamus  asked  for  in  that 
case  was  to  compel  the  supevrisors  of  the  county  of  Niagara  to 
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place  the  name  of  one  <^  these  afisoeiatims  upon  the 
Tollf  and  tax  it  as  a  corporation ;  and  the  supreme  court  award* 
ed  a  peremptory  mandamus  accordingly.  That  judgment  was 
brought  to  this  court  upon  a  writ  of  erroi^  and  was  affirmed. 
Now  it  is  evident  that  if  the  general  banking  law  was  uncon- 
tstitutional,  an  association  attempted  to  be  created  under  it  would 
have  no  legal  existence  as  a  corporation,  and  could  not  therefore 
be  taxed  as  suoh.  In  the  language  of  one  of  our  most  able 
and  distinguished  judges,  if  the  general  bank  law  was  not  a 
constitutional  exerdtse  of  power  on  the  part  of  the  legislature,  it 
follows  that  there  was  no  such  legal  being  as  the  Bank  of 
Lockport  to  be  taxed.  And  the  court  might  with  the  same  pro- 
priety have  granted  a  mandamus  to  compel  the  supervisors  to 
restore  the  name  of  "the  town  nump  of  Lockport"  to  the 
assessment  xoU,  and  to  tax  it  as  a  corporation.  The  judgment 
of  the  supreme  court  now  under  consideration  appears,  there- 
fere,  to  be  in  direct  conflict  with  the  ju(]{gments  both  of  that 
court  and  of  this  in  the  Lockport  case,  as  well  as  with  our  pre- 
vious decision  in  Warner  v.  Beers.  In  justice  to  the  supreme 
court,  however,  it  is  proper  to  say,  I  have  been  informed  by 
the  chief  justice  of  that  court,  that  the  counsel  in  the  Lockport 
case  did  not  advert  to  the  fact  that  the  banking  association 
could  not  be  taxable  as  a  corporation  if  the  general  banking 
law  was  an  unconstitutional  act 

If  ever  there  was  a  case  in  which  the  principle  of  stare  deci- 
sis should  be  applied  to  the  decision  of  the  court  of  dernier 
resort,  so  far  as  relates  to  subsequent  judicial  action  upon  the 
same  question,  this  appears  to  be  a  proper  case  for  the  applica- 
tion oi  that  principle.  Since  the  decision  of  this  court,  in  April, 
1840,  millions  have  been  invested  in  the  stocks  of  these  asso- 
ciations, and  loaned  out  to  individuals  upon  the  faith  of  that 
decision.  The  bills  of  those  associations  to  an  immense  amount 
.  are  also  in  circulation  and  in  the  hands  of  the  citizens  of  the 
state  and  others,  who  have  no  other  security  for  their  .payment 
than  the  debts  due  to  such  associations  and  the  bonds  and  mort- 

•  :gages  and  stock  which  have  been  given  to  or  purchased  by 

•  ^theae  associations,  and  transferred  to  the  comptroller  for  the  pro- 
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(Wtim  of  their  bill  holder9 ;  all  of  which  debt^  securities  and 
transfers  will  probably  be  invalid,  if  these  associations^  by  the 
reversal  of  the  former  decision  of  this  court  upon  that  question, 
me  now  declared  to  have  had  no  legal  existence.  By  a  tefo^ 
ence  to  our  statute  books,  it  will  also  be  seen  that,  since  1840^ 
xoMy  important  general  laws,  materially  altering  the  chartered 
rights  and. powers  of  particular  classes  of  corporations,  such  as 
mil-road  companies,  safety  fund  banks,  free  banks,  &c.  ham 
been  passed  by  majority  votes  merely ;  which  laws  depend  fibr 
thoir  constitutional  validity  and  existence  upon  this  principle,  on 
wbidi  the  judgment  of  this  court  in  the  ease  of  Warner  r. 
JB^ers  is  b^Lsed ;  that  the  two-thirds  pcpvision  of  the  constitur 
tion  was  not  intended  to  apply  to  such  general  legislation.  (^SSw 
Law  qf  1843,  p.  2d9 ;  Id.  1844,  pp.  36,  416 ;  it.  1846,  pp.  91, 
14S,  224,  251.)  No  one  can  estimate  the  amount  of  public  in- 
jury as  WjsU  as  of  individual  su&ring  and  loss  which  will 
occur  if  these  associations,  and  the  law  under  which  they  were 
jcnaited  and  otb^r  general  laws  depending  upon  ih^  same  prin- 
ciple,  shoidd  now  be  declared  unconstitntjimal  by  a  reversal  of 
our  former  decisaon  on  this  question.  1  trust,  dierefiire,  that 
this  court  will  adhere  to  that  decision,  and  that  the  judgment 
of  the  court  below  in  the  caae  under  consideration  will  be 
fcnrersed. 

Semitmrs  Bogkee,  Bablow,  Lott,  Folbom  and  Jonss  also 
delivered  wriUen  opinions  in  &vor  of  reversing  the  judgment 
of  the  supremis  court,  on  the  ground  that  die  question  had  been 
determined  by  the  fcrmer  decision  of  liiis  court  in  the  case 
of  Warner  v.  BeerSj  tnit  without  expressing  any  opinion  upon 
Jihe  point  «s  w  ordinal  question. 


Ua^Dj  Senator.  The  inquiries,  whether  the  question 
IP  this  ca/nse  has  been  fidiy  passed  upon  by  ftis  court  in  the 
qase  of  Warner  v.  Beers^  (23  Wettd.  W8,)  and  if  so,  whether 
the  maxim  of  stare  decisis  diould  oontr<4  our  decision  here^ 
naturally  first  present  themselves.    If  the  answers  to  these  in- 
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qniries  are  not  decisive,  then  the  naked  question  of  the  cooili* 
tutionality  of  this  law  arises. 

The  history  of  judicial  opinion  upon  the  clause  of  the  con- 
stitution in  question  {Art  7,  sec.  9,)  is  somewhat  singular.  In 
the  case  of  TTtt  People  v.  Morris,  (13  Wend.  326,)  the  su- 
preme court  in  the  year  1836  decided  that  public  corporations, 
as  cities,  villages,  dsc,  were  not  within  the  provision.  The 
same  court,  in  Thomas  v.  Dakin,  (22  Wend.  9,  determined  m 
1839,)  held  that  an  association  under  this  general  banking 
law  was  a  corporation.  A  few  months  afterwards,  this  court, 
in  the  case  of  Warner  v.  Beers,  after  an  elaborate  argument, 
gave  judgment  for  the  plaintiff  on  a  note  given  to  one  of  these 
institutions.  Two  resolutions  were  at  the  same  time  passed  by 
this  court ;  one  to  the  effect  that  the  law  was  constitutional 
without  having  been  passed  by  a  two-third  vote;  the  other, 
that  these  associations  were  not  '' bodies  politic  or  corporate 
within  the  spirit  and  meaning  of  the  constitution."  In  the  case 
of  The  People  v.  The  Assessors  ofWaiertoum,  decided  in  1841, 
(1  Hillj  616,)  the  supreme  court  held  that  these  associations 
were  corporations,  and  as  such  liable  to  be  taxed.  The  next 
year  this  court,  in  the  case  of  Purdy  v.  The  People,  (4  J9t24 
384,)  determined  that  this  clause  of  the  constitution  included 
aU  corporations,  public  as  well  as  private.  And  finally,  at  the 
last  term,  in  December,  1844,  this  court  in  the  case  of  The  Sur 
pervisors  of  Niagara  v.  The  People,  held  that  these  institu* 
tions  were  ^'monied  or  stock  corporations^"  and  liable  to  be 
taxed  as  such.  So  that  we  have  a  resolution  of  this  court,  that 
they  are  ''not  corporations  within  the  spirit  and  meaning  oi  the 
constitution ;"  and  also  decisions  of  the  same  court  that  the  con- 
stitutional  provision  includes  all  corporations ;  and  then  again, 
that  these  associations  are  ^  monied  or  stock  corporations." 

The  case  of  Warner  v.  Beers  had  been  decided  in  the  supreme 
court  in  favor  of  the  plaintiff,  upon  the  ground  that  the  court,  on 
the  pleadings  in  that  case,  would  presume  the  law  to  have  been 
passed  by  tl)e  constitutional  number  of  votes.  One  judge  dis* 
aented  on  the  ground  that  only  one  corporation  could  be  created 
by  a  single  statute,  even  by  a  two-third  .vote.    Neither  of  tho 
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members  of  the  court  questioned  the  doctrine  that  the  act  must 
be  presumed  to  have  been  passed  by  the  requisite  number  of 
votes;  and  in  the  court  of  errors  the  learned  chancellor  favored  this 
view  of  the  case.  By  the  26th  rule  of  this  court,  when  the  deci- 
sion of  a  cause  depends  upon  distinct  questions,  either  of  which 
"  will  dispose  of  the  cause ;"  these  questions  may  be  taken  sep- 
arately. But  a  resolution  cannot,  by  the  terms  of  the  rule,  be 
considered  as  a  judgment  of  the  court,  except  when  it  decides 
some  principle  upon  which  the  judgment  of  the  court  in  the 
cause,  must  necessarily  rest;  for  without  this,  it  does  not 
<'  dispose  of  the  cause."  All  else  is  extra-judicial.  '^  A  judgment 
is  a  judicial  opinion,  in  answer  to  a  question  caused  by  a 
suit."  {Ram  on  Judg.  20;  3  £/.  Cam.  395.)  It  must  be  on 
the  question  before  the  court ;  and  necessary  to  decide  the  case 
and  essential  to  its  decision.  If  the  opinions  expressed  are  not 
so,  they  are  always  considered  extra-judicial,  and  indeed  are 
quite  often  mere  obiter  remarks.  Lord  Bacon  said  of  Coke's 
reports,  although  he  commended  them  highly,  ''they  may  have 
errors  and  some  perempiort/  and  extra-judicial  resoltUions  moiie 
,  than  warranted."  In  so  numerous  a  body  as  this  court  it  is  not 
surprising  that  many  difierent  reasons  should  be  expressed,  even 
though  the  members  arrive  at  the  same  final  judgment.  A  dif- 
ference in  reason  is  not  a  difference  of  opinion.  (2  Ld.  Ray. 
938,  950 ;  Willes,  20.)  And  a  judgment  may  be  valid  though 
the  reasons  are  faulty.  {Newton  v.  Cowie^  4  Bing.  234; 
Lewis  V.  LeweUyUj  1  Tur.  ^  Rus.  104)  So  in  the  case  of 
Warner  v.  Beers^  the  cause  might  have  well  been  decided  by 
a  majority  of  this  court,  on  the  reasons  which  influenced  the 
supreme  court  in  the  same  case ;  and  as  it  might  be  so,  the  re- 
solutions passed  afterwards  were  not  necessary  to  dispose  of  the 
cause.  So  the  supreme  court  have  constantly  viewed  the 
matter,  and  so  too,  from  its  subsequent  action  it  seems  to  me 
this  court  must  have  done.  I  am  fully  aware  that  opinions 
affirming  the  constitutionality  of  the  general  banking  law  were 
delivered  in  that  case,  by  some  of  the  strongest  and  keenest 
legal  intellects  of  the  land,  and  those  opinions  command  my 
unfeigned  respect,  for  their  great  legal  acumen  and  research, 
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and  the  argumentative  powers  displayed;  \>tit  if  not  necessariiy 
(he  foundation  of  the  judgment  given,  they  do  not  preclude 
further  consideration  of  the  subject,  llad  a  majority  of  the 
court  resolved  also  that  the  pleadings,  did  hecessarily  raise  the 
constitutional  question,  then  orie  at  least  of  these  resolutions 
would  have  been  a  necessary  mlihg  in  the  cause. 

But  again,  if  the  judgment  in  that  case  was  directly  and  ne- 
charily  upon  th^  constiiutionality  of  the  law,  is  it  a  case  to 
which  the  prmciple  of  star^  dieeiMs  applies  in  its  foil  foroef 
While  anothet  tnHzim,  *^  kumanum  eii  errarB  *  remains  tme, 
ih^fe  must  occt^ion&IIy  be  a  rteonsideration  knd  overruling  of 
htiuian  judgments.  If  on  a  re-examinatibn  thb  former  error'il 
6lear;  Our  duty  is  plain.  We  niust  be  as  Lord  Coke  said  Sir 
John  Fortescue  wa§,  ^<  not  amongst  the  number  bf  those  qtd 
Mdi  aniasseiH  6rr&res,*  but  one  of  those  whb  yielded  to  the 
trtth  when  he  found  it.*  {Preface  tp  10  Rep.)  To  overrule 
la  decision  dearly  erroneous  on  principle,  is  always  a  duty,  even 
tirhere  the  constitution  does  not  interpose ;  unless  there  has  been 
a  imiibtm  course  of  corroborating  decisicMis  for  a  series  of  years, 
and  eVen  then,  the  principle  of  stare  decisis  has  heea  most 
strongly  applied  ih  real  estate  cases.  I  beliete  that  a  single 
decfsion  has  lieVer,  in  any  case,  been  allowed  to  stand  if  found 
dpposed  to  principle.  ( Wnlingham  v.  Baker.  St&dr.  52 ; 
Tapner  V.  MerMt,  Willes,  182 ;  Welles  r.  Thzhern,  id.  240; 
Vdughfi,  382 ;  Vere  v.  Ld.  CawduT,  11  East^  670;  WUliangs 
V.  Jermaine,  7  Bark,  S^  Cress.  468 ;  Smith  r.  Cofnptan^  3  S. 
^  Ad.  200.) 

The  able  counsel  who  appeared  for  tlie  plaintiff  in  error, 
pressed  upon  our  consideration  the  importance  of  the  stability 
of  judicial  opinion,  and  particularly  in  this  court  of  final  resort. 
Many  reasons  were  addressed  to  us  to  show  the  importance  of 
d  tigid  adherence  to  the  case  of  Warner  r.  Beers.  The  ai^- 
thent  of  public  convenience,  and  also  the  wisdom  of  the  ancients 
^ere  pressed  ihto  their  service ;  the  ever  vienehAed  maxims  of 
the  peripatetic  Stagyrite  were  cited.  No  one  mcfre  &an  myself 
feels  the  force  of  the  doctrine  of  stare  decisis.  As  a  lawyer,  I 
'Win  acctistomed  to  revere  the  decisions  of  legal  tribunals.   T%ey 
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note  the  ciources  of  our  common  lav,  and  indeed  tlie  ekpoafUM 
of  tfie  rights  of  the  citicen.  The  deliberate  and  well  eetab- 
listted  principles  of  the  common  la\r  a^e  secred  to  every  tnie 
fiwnd  of  civil  liberty.  It  is  often  said  that  the  oertaitity  of  the 
law  is  thore  important  than  its  reasons  ,*•  and  that  the  accurate 
knowledge  of  what  is  the  law,  is  otien  mote  important  than  the 
precepts  of  the  law  itself.  Its  stability  and  certainty  are  neces- 
sary to  the  business  and  prosperity  of  civilized  life;  ^fniserm 
sertUtay  ubi  lex  atd  vaga  aiit  incognita  esiP  I  have  fek  Che 
fiiU  force  of  this  part  of  the  argument  of  the  plaintiff  in  error, 
and  weighed  the  subject  with  the  keenest  sense  of  responsibiiity. 
Hat  no  law  can  be  permanent  which  is  destitute  of  principl(^ 
and  particularly  in  this  country,  if  it  conflict  with  the  }riai|i 
provisions  of  the  constitution.  And  if  a  law  be  ootistalitty 
-questioned,  it  is  better  at  once  to  put  the  tnatter  at  rest  than  U> 
allow  its  constitutionality  to  remain  a  vexed  question.  If  the 
sentiments  of  Aristotle  are  to  be  appealed  to,  I  think  they  Will 
in  no  wise  sustain  an  unconstitutional  decision.  AncienUy  the 
kws  were  in  verse  and  sung  m  public^  that  tiiey  might  be  re- 
membered. {EderCs  Ptnttl  LaWy  318.)  And  in  some  parts  bf 
Greece  they  were  entrusted  to  memory  alone,  and  there  too,  the 
people  had  the  ultimate  decision.  The  people  Were  jealous  of 
any  change,  and  penalties  were  threatened  upon  him  who  pit>- 
posed  it ;  and  in  some  places  he  who  did  so,  did  it  with  a  halttor 
around  his  neck.  (BtUler^s  Horce  JuridicOj  11,  12.)  It  wa^ 
iti  relation  to  these  "constitutional"  laws  "by  the  people,"  that 
a  change  was  deprecated ;  and  of  these  another  ancient  writer 
said,  ^  we  ought  to  maintain  unaltered  the  laws  of  our  coimtty, 
and  respect  them  as  certain  secondary  div4nitieB."  And  yet 
AristelDe  complains  that  ^'a  constitution  may  be  one  kind  by 
law,  and  of  another  in  fact.*#  I  hope  the  remark  wfll  nev^  be 
justified  in  this  country. 

Again ;  llie  case  bf  Warners.  Seers^eexmto  be  shsjcen  by 
every  subsequent  decision  on  the  subject ;  and  in  ease  of  a  eoD- 
flict  of  decisions,  the  principle  of  stare  decisis  does  net  tiotd. 
{Emanud  v.  Constable,  3  Rnss.  436.)  The  case  of  IPke  Peo- 
ple V.  Morris,  (13  Wend.  325,)  no  doubt  had  an  influence  upon 
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it,  and  that  decision  is  overruled  by  this  court  in  Purdy  v.  The 
People^  (4  SRUj  399.)  It  is  said  that  the  case  of  The  Supervi- 
sors of  Niagara  v.  The  People^  in  this  court,  does  not  raise 
the  question  of  corporation  or  no  corporation.  But  I  do  not  see 
how  that  question  could  have  been  avoided.  On  the  argument 
of  this  case  several  of  my  brethren,  who  were  then  members  of 
the  court)  have  stated  that  this  was  the  contested  and  turning 
point  in  that  case ;  and  so  I  should  understand  from  the  opinions 
ddivered,  which  I  have  had  the  pleasure  of  perusing  in  nuuiu* 
script.  It  is  also  said  that  the  decision  of  that  cause  necessariljr 
involved  and  affirmed  the  constitutionality  of  the  general  bank 
ii^  law.  The  question  would  have  arisen  incidentally  if  th« 
point  had  been  made ;  but  members  of  this  court  on  the  argu 
noent  of  this  cause  have  stated  that  such  was  not  the  case,  neitfaei 
party  in  that  case  denying  that  these  institutions  were  legal 
bodies. 

If,  as  this  court  held  in  the  case  of  Purdy  v.  The  People^ 
the  constitutional  provision  under  consideration  embraces  all 
corporations,  public  and  private,  and  if  it  be  also  true  that  the 
institutions  organized  under  the  general  banking  law  are  corpo- 
rations, as  was  determined  in  TTie  Board  of  Supervisors  of 
Niagara  v.  TTie  People,  it  is  difficult  to  see  how  the  case  of 
Warner  v.  Beers  can  be  sustained.  It  seems  to  me  there  is  no 
escape  from  the  charge  of  irreconcilable  inconsistency  in  our 
decisions. 

It  is  material  also  to  consider  that  the  case  ot  Warner  v.  Beers 
is  a  single  decision.  For  this  reason  I  think  the  principle  of 
stare  decisis  does  not  preclude  the  examination  of  the  main 
question  in  this  case.  The  decision  stands  alone,  and  is  of  a  re- 
cent date.  It  is  not  sustained  by  e  long  current  of  ajd|)udicft- 
tionSy  but  on  the  contrary,  is  shaken  by  every  judgment  which 
has  since  been  given  where  the  question  was  in  any  way  in- 
vplved.  If  in  addition  to  this  it  shall,  on  examination,  be  found 
not  to  be  founded  on  principle,  all  the  authorities  concur  that  it 
cannot  be  sustained. 

This  brings  me  to  the  consideration  of  the  great  point,  Is  this 
law,  which  it  is  conceded  did  not  receive  the  votes  of  two*thkds 
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of  the  members  of  the  legislotare,  c6QstitutioDal  ?  In  order  to 
decide  this  two  other  questions  arise:  Are  these  associations 
corporations  7  and  if  so,  are  they  within  the  prohibitoiry  jclause  ? 
It  would  seem  that  these  questions  are  already  answered  by  the 
cases  of  TTie  Supervisors  of  Niagara  v.  The  People,  and  that 
of  Purdy  v.  The  People.  But  I  will  briefly  examine  the  ques- 
tion, what  is  a  corporation.  We  have  a  great  many  attempts 
to  define  the  term.  {Kyd  on  Corp.  12;  IBl.  Com.  470; 
Wordsworih  on  Joint  Slock  Co.,  2 ;  McOuUocKs  Com.  Die. 
Companies;  JmoVs  Law -Die.  Oorporatians ;  Ang.  ^  Ames 
on  Carp.  1 ;  Bank  o/the  U.  S.  v.  Dandridge,  12  Wheat.  64; 
Runyan  v.  The  Lessee  of  Coster,  14  Pet.  122 ;  1  Brown's  Civil 
Law,  99 ;  French's  Com.  Code,  B.  1,  tit.  3 ;  1  Lill.  Abn  469 ; 

1  Bouvier*s  Law  Die.  Body  Politic;  2  Kenfs  Com.  267; 
4  Wheat.  618 ;  4  Peters,  662 ;  Ohver^s  Law  of  Muni^pal  Cor. 
3 ;  3  Meriwether  ^  Stephens  on  Corp.  16,  20;  10  Rep.  23; 

2  Bulstrode,  233;  1  Tom.  L.  Die  436,  Corp.;  HiUiard's 
Elements  of  the  Law,  32 ;  2  BeLC.  Abr.  2,  Carp.  A. ;  13  Peters, 
619,  687 ;  2  Cranch,  127.)  A  brief  but  clear  and  comprehen- 
sive definition  is  given  by  Bronson,  J.  in  The  People  v.  The 
Assessors  of  Water  town,  (1  HiU,  620,)  as  follows :  ^-  A  corpora- 
tion aggregate  is  a  collection  of  individuals  united  in  one  body, 
imder  such  a  grant  of  privileges,  as  secures  a  succession  of 
members  without  changing  the  identity  of  the  body,  and  con- 
stitutes the  members  for  the  time  being,  one  artificial  person,  or 
l^al  being,  capable  of  transacting  some  kind  of  business  like  a 
natural  person."  A  corporation,  according  to  my  understanding, 
is  a  franchise  granted  by  government,  by  which  the  members 
merge  their  individual  characters  into  one  artificial  legal  exist- .. 
ence.  It  seems  to  me  that  but  two  requisites  are  necessary, ' 
that  it  should  be  authorized  by  government,  and  that  the  members  i 
should  be  combined  into  an  artificial  unity.  We  are  sometimes  • 
told  that  corporations  must  have  perpetual  succession,  a  right  to 
sue  and  be  sued,  and  to  hold  property,  that  they  must  have  a  com- 
fnon  seal  and  power  to  make  by-laws.  Blackstone  says,  these 
are  insepambly  incident  to  corpomtions ;  and  our  statute  is  to 
Ae  same  efiect.    (1  Bl  Com.  4.7b ;  I  R.  S.  699.)    But  these 
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attributes  are  merely  iiiaidantal  to  a  oorporatimi  as  8uch«  It  is 
Bot  essential  to  the  esdstence  of  a  oorporatum  that  it  should  pos* 
toss  them  alL  Even  as  to  sueoassion ;  yirhj  would  not  an  ai»* 
thority  to  particular  individuals  named  in  the  act  to  assume  a 
I  corporate  name  and  act  as  pi  corporation  in  certaiti  business 
\  during  their  joint  lives,  be  a  corporation  1  As  to  the  right  to 
^  sue  and  be  sued^  have  a  seal,  and  make  bylaws,  it  was  da* 
cided  raofQ  than  two  centuries  ago,  that  these,  if  in  the  charter, 
were  merely  deeliMtory  and  wfere  not  necessary  to  create  a  cof- 
ponitioa.  (10  Bfip.  38;  1  Roll.  Abr.  613,  &  10;  3  B»p.  78; 
NorriM  v.  Stdps^  Hob.  311 ;  Davenani  v.  J^miU,  Moofj  S64} 
B  Bac  Abr.  Carp.  D, ;  1 JSL  Comi  475.)  Clearly  ho  particular 
form  of  words  is  necessary  to  create  a  corporation.  (10  iZqi. 
32;  3  id.  73;  2  Danv.  Abt.  214;  1  RM.  Abr.  613,  b.  10.) 
The  case  in  10  Mep.  30&,  31a,  certainly  seems  to  decide  that  a 
coKpomtion  may  exist  without  all  of  these  incidents.  (See  ala% 
AUm  V.  ^waU,  2  Wmd.  ^27 ;  bid.  34B,  &  C.  in errwr, per 
Wahoorih,  Chan.)  I  suppose  dial  at  the  fweseiit  day  there  can 
be  no  diqMite  in  this  country,  but  that  the  errant  of  a  franchise 
must  emanate  from  the  government.  Bluckstoae  a«fB  HtM 
among  the  Romans  a  corpoxation  eoi:^d  be  formed  by  vohmtary 
association ;  but  this  is  denied  in  1  Browris  Oitril  iMtWj  98l 
Bowefver  this  may  be,  it  is  now  settled,  that  all  volulitary  asse- 
oiaticMasare  no  more  thao  partnerships.    Oulr  law  knows  bat 


ro  classes  of  such  associations ;  corporations  and  partnerships. 
Even  authorised  joint  stock  companies  in  Bngli^d  am  nothing 
more  than  partnership^.  {The  King  v<  Doddj  9  Eaet^  616$  3 
Vee.  4*  B.  180 ;  IVer^^worih  oh  Joint  Stock  Co.  110;  9  Bam. 
^  Oeee.  401 ;  1  M.  74 :  KeasUff  v.  Coddj  2  Carr.  ^  P.  408^ 
note ;  Mdtidslay  v.  Le  Bianc^  id.  409,  note ;  Coll.  on  PiurL 
606, 661 ;  McCuUool^s  Com.  Die.  Companies.) 

I  have  no  doubt  bnt  that  a  cotpomtion  may  be  shorn  of  soim 
of  the  incidents,  by  the  power  giving  it  existence.  Indeed,  wsa 
have  made  the  members  of  manufitdtnring  oorporatioiit  ^paansi^ 
ally  liable  to  a  eeiliain  extent.  And  di  the  other  band,  ia 
England  at  least,  powers  can  be  gii^ett  to  partnershi{)fs  whidi 
aie  fiirailar  to  some  of  those  said  to  be  incidental '  to  cor^ 


ALBANY,  pBCBMBER,  1646.  397 


Giioinrd  i^  Xjivuk^sfoii* 


poratioiis.  {Steward  v.  Greaves^  10  M&s.  ^  Wdah.  711; 
Beech  V.  Eyre^  6  Mcam  ^  Or,  416.)  The  criiterian  is  hat, 
▼bdlber  th«^  are  not  certain  pow^s  and  rights  that  are  com- 
non  to  both )  but  the  great  distinctiye  feature  of  a  coi^raliioii 
is,  that  it  is  authorized  by  a  law  or  grant  to  act  as  ah  artificial 
Itoing,  the  several  meoAf&m  of  whidi  coofltitttCe  one  person  in  *  I 
tav,  G^  have  bcit  a  i^ngile  will. 

Having  discussed  Ae  nat^are  of  ootpotations,  we  are  led  next  to 
inquire  whether  associations  under  the  general  banking  law  ane 
corporations.    lUm  court  hius  at  least  once,  and  the  supreme 
court  has  repeatedly  declared  that  they  are ;  and  even  the  case 
of  Warner  v.  Beers  does  not  decide  the  oonttrary.    Indeed,  I 
understand  that  the  learned  chanoellar  conld  not  in  that  case 
trote  for  the  second  resolution  as  first  proposed,  because  it  <ie* 
tlared  unqualifiedly  that  they  were  not  corporations    Do  they 
posses  the  attributes  of  corporations  within  the  settled  defini- 
tions of  that  term?    To  determine  this  requires  an  examina- 
tion of  the  nature  and  powers  of  these  institutions.    Th^  have 
-their  existence  by  an  act  of  the  government ;  the  monbers  are 
80  combined  as  to  lose  the£r  individual  cbaraoter,  and  they  act 
solely  as  an  artificial  being ;  th^y  have  power  to  sue  and  be  «ued 
by  an  artificial  name,  and  may  use  a  common  seal ;  they  may 
appoint  and  remote  officers,  and  can  only  act  by  those  offioere. 
The  individuals  cannot,  as  such,  do  any  act  to  -bind  the  associa- 
tion.   A  member  may  be  sued  at  law  by  the  association :  the 
individual  members  are  not  liable  for  the  debts  of  the  associa- 
tion, and  they  hold  their  interest  by  transferable  i^ares.    There 
is  perpetual  succession,  and  immortality,  by  which  I  understand 
that  the  association  is  not  affected  by  a  change  of  members  or 
the  death  of  any  number  of  them  less  than  the  whole.    In 
short,  every  quality  and  power,  express  and  incidental,  that  has 
ever  been  attributed  to  corporations,  appear  to  be  given  by  the 
legislature  to  these  associations.    One  or  two  of  these  powers 
are  not  ^expressly  mentioned  in  'the  statute,  but  i^  have  seen 
tflat  they  are  always  ihiplied.   ^If,  (then,  they  co|ne  into  exist- 
#nre  as  corpdralions  do,  and  have  aU  the  powers^nd-qualities 
^f  Corporations,  can  they  be  denied  that  character  beK^use^e 
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legislature  has  not  called  them  corporations?    The  act  does  not 
declare  that  they  shall  not  be  corporations ;  and  if  it  had,  the 

.  essence  of  the  thing  could  not  be  altered  by  an  arbitrary  change 
of  name. 
This  brings  me  to  the  consideration  of  the  question,  whether, 

'admitting  these  associations  to  be  corporations,  the  act  was  con- 
stitutionally passed,  it  being  conceded  that  it  did  not  receive  the 
assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature.  It  is  said  that  this  law  is  not  within  this  pro- 
yisfon,  because  it  is  general  and  open  to  all,  and  therefore  is  not 
a  grant  of  a  franchise ;  and  also,  because  the  law  itself  does  not 
'^ create"  the  corporation.  There  are  now  a  large  number  of 
these  corporations  in  existence  which  could  not  create  them- 
selves ;  for,  as  has  been  shown,  a  merely  voluntary  association 
is  not  a  corporation.  Whence  then  do  they  derive  their  exist- 
ence ?  It  is  not  material  that  a  corporation  doe&  not  instantly 
result  from  the  legislative  act ;  for  almost  every  grant  of  a  cor- 
poration requires  a  subscription  for  stock  and  other  acts  before 
a  boby  corporate  comes  into  existence.  The  vol  untary  act  of  indi- 
viduals,  in  conformity  with  the  statute,  is  required  to  complete  the 
corporation.  "  It  is  immediately  by  letters  patent,  a  corpora- 
tion in  absiracia;  but  not  in  cancreto,  till  the  naming  of  the 
master."  {StUtoris  Hospital  ccLse^  10  Rep,  23.)  And  the  king, 
it  is  said,  may  even  grant  to  the  subject  the  power  of  erecting 
corporations.  {Bacoris  Abr.^  Prerog.  63 ;  10  Rep.  23 ;  1  iBL 
Com.  474.)  If  the  objection  in  question  is  well  taken,  how  are 
our  manufacturing,  religious  and  other  corporations  created? 
These  have  been  treated  as  corporations  in  this  and  all  our 
courts.  (19  John.  12.  473;  1  Bopk.  304;  25  Wend.  666.) 
It  seems  to  me  it  would  be  as  correct  to  say,  the  Grieat  First 
Cause  creates  nothing  in  our  fields  because  means  are  used  to 
aid  nature  in  her  productions. 

Then,  does  the  generaliiy  of  the  law  take  it  out  of  the  re- 
strictive clause  ?  We  are  told  it  is  not  a  grant,  because  not  a 
monopoly.  The  clause  reads,  '^  any  body  politic  or  corporate  ;* 
not "  any  monopoly."  The  meaning  of  the  words  used  is  en* 
tirely  clear  and  unequivocal.    Manu&cturing  companies^  reli» 
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gious  and  medical  societies,  public  libraries,  the  university  and 
limited  partnerships,  have  been  referred  to  in  support  of  the  posi- 
tion under  consideration.  As  to  all  these,  except  limited  partner- 
ships, the  acts  under  which  they  derive  their  existence  were  in 
force  when  our  present  constitution  was  adopted,  and  were  pre- 
served by  the  provisions  of  the  thirteenth  section  of  the  seventh 
article  of  the  constitution .  And  as  to  limited  partnerships,  though 
the  law  was  not  passed  till  April,  1822,  and  after  the  prohibit- 
ory clause  took  effect,  yet  if  I  am  right  as  to  the  distinctive  fea- 
tures of  a  corporation,  they  are  not  obnoxious  at  all  to  the  clause 
in  question.  But  if  they  were  so,  one  violation  of  the  constitih 
tion  will  by  no  means  warrant  another. 

Various  rules  have  been  laid  down  for  the  interpretation  of 
our  constitutions.  We  are  told  that  we  must  look  to  the  history 
of  the  times  and  examine  the  state  of  things  existing  when  they 
were  formed  and  adopted.  {Baldwin,  J,  in  the  State  of  Rhode 
Island  V.  The  State  of  Massachusetts,  12  Pet.  723.)  The  ex 
post  facto  clause  is  mentioned  as  an  illustration.  There  is  no 
doubt  but  that  tfie  use  of  technical  words  should  receive  the 
accepted  and  practical  meaning  contemporary  with  their  use  in 
tlte  instrument.  So,  too,  we  may  look  at  the  general  history  of 
the  country  and  the  state  of  things  at  that  period,  to  find  what 
the  people  understood  by  the  expressions  used.  But  with  great 
deference,  I  object  to  limiting  their  supposed  views  to  the  con- 
sideration of  any  temporary  existing  evil,  when  adopting  a 
phraseology  perfectly  plain,  and  which  they  intended  should  be 
the  language  of  the  organic  law  in  all  time.  Their  views 
might  well  extend  beyond  any  present  grievance;  and  no  one 
has  a  right  to  enlarge  or  restrict  the  s^se  of  words  having  a  dis- 
tinct meaning,  because  of  some  temporary  influence  which  it  is 
conjectured  may  have  induced  their  adoption.  We  should  read 
them  as  they  intended  succeeding  generations  should  read  them 
according  to  their  plain  linport^  and  Ae  then  use  of  the  language 
employed.  This  language  cannot  be  limited,  because  it  may  hap- 
pen to  be  in  derogation  of  the  common  law :  for  it  is  paramount 
Co  all  former  laws  and  customs.  It  is  better  too,  and  the  only  safe 
way^  at  all  times,  to  be  careful  to  add  nothing  to  the  powers  con« 
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ferred  by  ihe  coostitutioD*  Ajoy  other  nde  leaves  our  righia  to 
the  caprice  and  prejudice,  if  not  to  the  corruption,  of  each  sue* 
cessive  eiitpouad^. 

We  find  no  analogy  ^  oQr  political  instittttions  in  the  sya- 
terns  of  other  nations.  In  England  there  is  no  written  conati- 
tution.  The  celeforated  magna  carta  is  at  the  meprey  of  par* 
liament,  and  has  been  already  modified.  l%6re,  in  the  language 
of  Wilson,  J.,  (13  Doll.  462,)  <'irom  legal  contamplatiixi,  the 
people  totally  disappear."  Parliament  is  oftmipotent,  and  it 
would  seem  may  declare  a  corporation  a  pactnarship,  and 
a  partnerdiip  a  corporation,  and  perhaps  an  animal  a  ve- 
getable. According  to  Blackstone,  the  ^^jura  summi  im- 
perii^  rendes  in  parliament.  (1  Com.  49.)  Its-  legislative 
power  '<  is  the  highest  authority  which  the  kingdom  acknow- 
ledges on  earth."  {Dwarris  an  Simt.  668 ;  1  Bl.  Com.  18&) 
But  with  us  the  case  is  entirely  different.  We  have  written 
constitntions,  in  which,  to  use  the  apt  language  of  P&tterson,  J. 
in  Van  Hom^9  lessee  v.  Dorrance^  (2  DalL  308,)  "  the  fbrais  of 
government  are  delineated  by  the  mighty  hand  of  the  people,  in 
which  certain  principles  of  fundamental  law  are  established." 
"  The  constitution  is  the  work  and  will  of  the  people  tbeoh 
selves  in  their  original  sovereign  and  unlimited  capacity.  Laws 
are  the  work  or  will  of  the  legislature  in  their  derivative  and 
subordinate  capacity.  The  one  is  the  work  of  the  creator,  the 
other  of  the  creature.  The  constitution  fixes  limits  4o  the  ex- 
ercise of  legislative  authority,  and  prescribes  the  orbit  wilhia 
which  it  must  move."  These  doctrines  appear  to  me  to  he  sound. 
With  us  <<  legislation  is  {not)  the  greatest  act  of  superiority  one 
being  can  exercise  over  another ;"  and  }^  sovereignty  andlqgialar 
tion  are"  not  '<  convertible  terms,"  as  in  England.  (1 BL  Ooul 
49.)  Our  people  have  delegated  certain  powers  of  sovereignty 
to  the  legislature  to  be  exercised  strictly^according  to  the  writtoi 
constitution ;  and  any  act  exceeding  that  authority  is  void.  The 
legislature  cannot  ^  mould  and  model  the  exercise,  of  its  pow- 
ers" irrespective  of  the  constitution.  {Story^  J,  4  Wiveat.  304.) 
The  remainder  of  the  **jura  sumani  imperii,'^ ^lies  deasnant  in 
the  people  until  they  shall  see  fit  further  to  exercise;  it  '('CMp 
maris  Principles  of  Oovemmenty  181.) 
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lA  the  matter  then  hefate  u^  whm  id  the  resCiU  (jf  the  ftp^lP 
cation  of  these  principles?  In  the  language  of  McLean,  J.  (t{ 
Pet  318,)  '^  here  is  on  act  inhibited  in  terms  so  plain  that  they 
cannot  be  mistaken.  They  are  susceptible  of  buf  one  coustrue- 
tion ;"  and  that  cannot  be  done  indirectly  which  cannot  be  done 
directly.  To  attempt  this  would  be  a  fraud  upon  the  people. 
With  these  views  of  the  unyielding  nature  of  our  constitution, 
I  cannot  consent  fo  lend  my  aid  to  any  construction  that  I  think 
violates  its  plain  provisions.  Indeed  if  we  were  "to  lock  at  tte 
history  of  tlie  times,^  probably  excessive  banking  would  be 
found  to  be  one  of  the  grievances  of  (he  day.  And  it  is  a  little 
remarkabfe  that  'although  our  national  constitution  is  an  enu- 
meration of  certain  powers,  given  for  certain  specified  objects, 
expressly  reserving  what  is  not  granted,  and  does  not  in  terms 
contain  any  autliority  to  create  a  bank  or  other  corporation ;  and 
our  own  constitution  prohibits  the  creating  of  a  corporation  un- 
less by  a  two-thirds  vote,  yet  one  is  tntde  by  judicial  construc- 
tion to  warrant  the  creation  of  a  blinking  corporation,  and  the 
other  to  authorize  the  organization  of  an  unlimited  number  ot 
fte  like  institutions  without  a  two-thirds  vote. 

After  a  most  careful  examination  of  this  sufcject,  X  am  con- 
vinced that  the  associations  authorized  by  this  act  are  ^  bodies 
politic  or  corporate,"  and  clearly  within  the  restrictive  clause  of 
the  constitution.  My  mind,  is  forced  to  the  irresistible  conclu- 
sion that  the  general  banking  law  is  unconstitutional,  and  I 
shall  therefore  vote  for  the  affirmance  of  the  judgment  of  the 
supreme  court. 


Senators  Lester  and  Wright  also  delivered  written  opin- 
ions in  favor  of  affirmance. 

On  the  question  being  put,  "Shall  this  judgment  be  reversed?^ 
the  members  of  the  court  voted  as  follows : 

JPor  reversal:  The  President,  The  Chancellor,  and 
Senators   Backus,    Barlow,    Beers,    Bockee,  Burnham^ 
ToL.  U.*  51 
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Deyo,  Emmons,  Folsom,  Hard,  Jones,  Lott,  Porter  aad 
Sedgwick — 15. 

For  affirmance :  Senators  Hand,  Lester,  Sgovil,  Smith, 
Talcott,  Varney,  Wright — 7. 

The  following  resolution  was  then  offered  for  adoption : 

Resolvedj  That  the  judgment  of  the  supreme  court  is  reversed 
on  the  ground  that  the  decision  of  this  court  in  the  case  of 
Warner  v.  Beers^  decided  t|^at  the  law  entitled  "  an  act  to  au- 
thorize the  business  of  banking,"  passed  April  18,  1838,  is  valid 
and  was  constitutionally  enacted,  although  it  may  not  have  re- 
ceived the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature ;  and  that  the  decision  in  that  case  is 
conclusive. 

On  the  question  being  put  on  adopting  the  said  resolution, 
the  members  of  the  court  present  and  voting  voted  as  folbws: 
In  the  affirmative :  The  President,  The  Chancellor,  and 
Senators  Backus,  Barlow,  Beers,  Bockee,  Burnham,  Deyq, 
Emmons,  Folsom,  Hard,  Porter  and  Sedgwick — 13.  In 
the  negative:  Senator  Scovil.  The  resolution  was  accord- 
ingly adopted. 

Judgment  reversed. 
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tlie  agreement  of  a  single  individual  to  make  a  donation  of  mon^  to  a  literaij  or 
religioai  inatitolion,  without  any  undertaking  on  the  part  of  the  donee  to  do  anj 
thing,  ia  without  conitderation  and  yoid.    SemhU,    Per  Walworth,  ChaneeUtr. 

And  an  agreement  by  the  institution  to  receive  and  invest  the  money  when  paid  and 
apply  the  interest  to  the  payment  of  the  salaries  of  its  officers,  will  not  furnish  a' 
consideration  to  support  the  undertaking.    Semble,    Per  Walworth,  Chancellor* 

Bnt  where  eeverdl  persons  suhseribe  to  raise  money  for  an  object  in  which  all  fed  an 
interest,  e,  g,  to  support  a  religious  or  literary  institution,  the  mutual  promises  of  the 
several  subscribers  form  a  valid  oonsideration  ibr  the  promise  of  each.  Per  Wal- 
worth, Chancellor. 

The  party  ibr  whose  benefit  such  subscriptions  are  made  may  maintain  aeeun^foU 
against  the  several  subscribers,  although  such  party  is  not  connected  with  the 
consideration.    Per  Walworth,  Chancellor, 

A  subscription  to  an  instrument  by  which  the  subscribers  undertake  to  pay  the 
amounta  set  opposite  to  their  respective  names  at  a  future  time  for  the  support  of 
education,  rdigion  or  charity,  is  a  gratuitous  promise  and  is  void  for  want  of 
consideration.    Per  Bockbk,  Senator, 

But  a  promise  to  pay,  provided  the  promisee  would  raise  a  eertain  amount  by  sub- 
scription, is  a  valid  contract  founded  upon  a  good  executory  oonsideration.  Per 
BocKRK,  Senator, 

An  undertaking  to  pay  money  upon  the  occurrence  of  an  event  which  is  not  to  be 
brought  about  by  the  promisee,  is  a  naked  {iromise  upon  which  no  action  will  lie. 

Therefore  a  subscription  paper,  containing  a  provision  to  the  effect  that  the  subscri- 
bers weie  not  to  be  holden  unless  the  aggregate  of  thmr  subscriptions  amounted  to 
a  certain  sum  by  a  certain  day,  is  without  consideration.    Per  Bockib,  Senator, 

A  subscription  to  raise  a  fund  for  the  benefit  of  a  college  was  conditioned  to  be  void 
unless  a  eertain  amount  should  be  subscribed  by  a  given  time ;  and  shortly  befora 
the  time  had  expired  the  board  of  trustees  by  resolution  agreed  to  continue  to  raise 
subscriptions  after  the  expiration  of  the  time,  to  save  harmless  any  persons  who 
would  engage  to  make  good  any  deficiency  in  the. amount  of  subscriptions  which 
might  be  found  to  exist  at  the  end  of  the  time  limited ;  and  certain  of  the  trustees, 
with  other  persons,  thereupon  signed  an  instrument  undertaking  to  make  up  any 
such  deficiency ;  held  that  such  agreement  will  not  supply  an  actual  deficiency  in 
the  other  subscriptions,  so  as  to  make  the  subscription  paper  binding  upon  the 
several  subecriben.    Per  Walworth,  Chancellor, 

On  error  from  the  supreme  court.  The  Trustees  of  Hamilton 
College  sued  Stewart  in  the  court  below  in  assumpsit^  to  recover 
a  balance  of  $600,  parcel  of  $800  subscribed  by  him  towards  a 
fund  for  the  payment  of  the  salaries  of  the  officers  of  the  college; 
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which  subscription  was  made  at  the  foot  of  a  paper  in  the  fol* 
lowing  words : 

^  Fund  for  HaoailtoB  College. '  We^  the  silhacrilwia^  bvreby 
bind  ourselves  to  pay  to  the  trustees  of  Hamilton  College,  tho 
mattns  opposite  to  our  respective  names,  in  fbuireqtkal  annuaT  pay- 
ments, the  first  to  be  made  on  the  first  day  of  Augustj  1334. 
The  conditions  of  the  subscrijitioo  are  the  ibllowiiiig : 

1st.  That  the  moneys  coUeeted  on  il  ^nil  bo  pevmanentiy 
mvested  as  a  product! v\&  fund,  the  interest  of  which  shall  be 
applied  to  the 'payment  of  the  salaries  of  the  officers: 

2d.  That  we  shall  not  be  holden  to  pay  the  sum  subscribed 
by  us  unless  the  aggregate  of  our  subscript ioi^s  and  of  contribu- 
tiotis  to  this  object  shall>  by  the  first  of  July,  1834,  amount  to 
fifty  thousand  dollars,  nor  until  M.  Hunt,  Esq.,  or  A.  B.  Johnson, 
Esq.,  of  Uticn,  shall  certify  that  in  his  or  their  judgment  respoi^ 
aible  subscriptions  or  contributions  amounting  to  fifty  tkoufluid 
dollars  sliail  have  been  raado.    Dated  Jtily  &,  1633." 

The  first  and  fourth  counts  of  the  decTatation  were  upon  iii19h 
tnal  promises,  the  plaintiflSi'  tmderlakmg  being,  as  alleged,  that  • 
they  would  by  the  first  day  of  July,  1834,  obtain  subscriptions 
and  contributions  to  the  amount  of  $50,000  for  the  object  men 
tioned  in  the  subscription  paper,  and  wedd  inrest  the  moneyl 
thereon  collected  as  a  permanent  productive  fund,  and  would 
apply,  the  interest  thereof  to  the  payment  of  the  salaries  of  the 
officers  of  the  college,  and  would  obtain  the  certificate  of  M. 
Hunt  or  A.  B»  Johnson  to  the  effect  mentioned  in  the  paper. 
These  counts  set  forth  the  subscription  paper  and  averred  per- 
fbrmance  by  the  ptaintifis  of  the  conditions.    In  addition  to  the 
averment  of  considemtion  above  mentioned,  the  fourth  count 
atated  that  tho  defendaiiti  was  dmroua  to  aid  and  promote  the 
oanse  of  education,  and  that  he  subscribed  the  mm  of  $806  tbt 
the  purpose  of  doing  so  andT  in  order  to  endow  the  college  and 
provide  a  fund  for  tka  payment  of  the  officers  of  tho  institution. 
The  second  count  stated  that  the  defendant  promised  to  pay  thtt 
j$800  for  the  purposes  bdbre  mentioned^  '^  provided  the  plaintiffiii 
should  and  would  by  tho  first  day  of  Jnlyi  1834,  proouM  wlb' 
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flcriptions  and  contribntions  for  tlie  same  ]^ttrf)ose  and  object  t^ 
the  amount  of  $50,000,"  and  wonkl  invest  the  moneys  and  apply 
the  interest  as  before  stated,  and  would  procure  the  certiBcate  of 
p.  Hunt  or  A.  B.  Johnson,  &c. ;  and  then  averred  that  the 
plaintiffs  assented  to  the  defendant'^  proposition,  and  within  th6 
time  prescribed,  at  great  labor  and  expense,  procured  the  sub- 
scriptions d&c.  to  the  amount  mentioned,  and  obtained  the  certi^ 
dcate  of  M.  Hunt  &c.,  and  had  invested  the  nroneyscollecled  ou 
the  subscriptions  and  applied  the  interest  in  the  manner  befom 
stated.  Breach,  non-payment  of  the  last  three  instalments. 
Plea,  non-as^nmpsH. 

The  cause  came  on  to  be  tried  at  the  circuit  court  for  the  county 

of  Oneida  in  April,  1843,  before  Gridley,  C.  Judge.    Thet 

plaintiffi  proved  the  defendatit'a  signature  to  the  subseriptioa 

paper  above  set  forth,  witl)  the  amount  of  $800  annexed  to  it, 

and  gave  evidence  for  the  purpose  of  showing  that  other  sul>- 

seriptions  had  been  made  to  thai  and  similat  papers  within  the 

time  limited  to  the  amoiHnt  of  $50^460,89,  and  that  the  several 

subscription  papers  were  on  the  30th  June,  1834,  laid  before 

Mr.  Hunt,  one  of  the  referees  named  therein ;  whose  certificate 

was  produced  to  the  effect  thftt  io  his  judgtnent  ret^XMisible  sul>- 

ecriptions  and  contributions  to  the  amount  of  $50,000  had  been 

made  for  the  object  specified  iit  the  subscription  paper.    The 

plaintifls  proved  tl^t  the  defendant's  subscription  was  one  of  tlie 

earliest  which  were  made,  and  also  that  the  plaintifls  had  incur* 

red  considerable  expense  in  employing  agents  to  procuce  sub^ 

ecriptions  to  the  fund  \  that  the  trustees  of  the  college  bud  in* 

vesteld  the  moneys  thus  raised  on  landed  security  to  the  Amount 

of  $37,700;  that  the  interest  bad  been  duly  applied  to  pay  the 

salaries  of  the  officers  of  the  institTitioa,  and  that  professors  had 

been  employed  on  the  strength  of  the  fund  thus  subscribed,    ft 

Was  likewise  shown  on  the  port  of  the  plaintiffs  tluit  in  addition 

to  the  subscriptions  above  mentioned,  fourteen  pevsons^  who 

were  proved  to  possess  abundant  responsibility,  oq  the  19th  day 

<^  June,  1834,. subscribed  and  delivered  a  paper  by  which  <'for 

iralue  received  ^  they  undertook  to  pay  to  the  corporation  of  the 

eollege  the  amount  of  any  deficiency  in  the  subscriptions^  to  the 
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fund  of  $50,000  which  should  exist  on  the  30th  day  of  Jiwe 
then  next.  This  paper  was  laid  before  Mr.  Hunt  with  the  other 
subscriptions  on  the  occasion  ofihe  making  of  his  certihcate, 
and  the  evidence  tended  to  show  that  he  considered  the  engage* 
ment  contained  in  it  as  sufficient  to  make  up  any  deficiency 
which  might  exist  in  the  subscriptions.  No  consideration  for 
this  agreement  actually  passed. 

The  plaintiffs'  witness  by  wiiom  the  foregoing  facts  were 
proved,  who  was  the  secretary  and  treasurer  of  the  corporation, 
was  one  of  the  subscribers  to  the  paper  last  mentioned,  and  was 
objected  to  by  the  defendant  before  being  examined  in  chief,  on 
Ihe  ground  of  interest.  On  his  preliminary  examination  it  ap- 
peared that  he  had  been  released  by  the  plaintiffs  by  an  instru* 
ment  under  their  corporate  seal,  executed  pursuant  to  a  resolu* 
tion  of  the  board  of  trustees,  from  his  liability  as  one  of  the  par- 
ties to  the  engagement  last  mentioned,  and  that  such  release 
was  assiented  to  in  writing  by  eight  of  the  remaining  subscribers 
who  were  shown  to  be  of  ample  responsibility,  and  who  agreed 
to  be  holden  notwithstanding  the  release. 

It  appeared  on  the  defendant's  examination  in  chief  of  tho 
plaintiffs^  witness  above  mentionied,  that  among  the  subscriptions 
exhibited  to  Mr.  Hunt  there  were  sums  amounting  to  $700  sub- 
scribed by  unincorporated  benevolent  associations  in  the  names 
of  the  associations,  but  by  whom  made  did  not  appear,  and  that 
there  were  other  subscriptions  made  by  married  women  to  thi 
amount  of  about  $2000,  and  also  subscriptions  payable  in  land 
and  other  property,  nominally  amounting  to  between  one  and 
two  thousand  dollars ;  but  it  was  shown  that  a  large  proportion 
of  these  subscriptions  had  been  paid  since  Mr.  Hunt^s  certificate 
was  made.    It  also  appeared  that  Mr.  Dwight,  the  president  ot 
the  college,  and  one  of  the  trustees,  had  been  agents  for  obtain- 
ing subscriptions  and  contributions  to  the  fund  above  referred 
to,  and  had  respectively  spent  a  good  deal  of  time  and  incurred 
considerable  expense,  and  that  each  of  them  subscribed  $500  lo 
the  fund,  which  remained  unpaid  ;  that  on  the  20th  September, 
1835,  the  board  of  trustees  passed  a  resolution  remitting  Afr. 
Dwight's  subscription  and  directing  that  the  amount  should  be 
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supplied  out  of  the  general  funds  of  the  college,  and  that  the 
bond  of  the  college  had  bedn  given  to  the  trustee  who  had  acted 
as  agent,  for  $600  which  was  unpaid. 

The  plaintiffs  having  rested,  the  defendant  moved  for  a  non- 
s^iit  on  the  following  grounds :  1.  That  the  defendant's  under- 
taking was  void  for  want  of  a  consideration  ;  2.  That  the  con- 
dition requiring  $50,000  to  be  subscribed  or  contributed  before 
the  subscribers  should  become  liable  had  not  been  performed ; 
the  defendant  insisting  that  the  subscriptions  by  unincorporated 
associations  and  married  women  and  those  payable  in  property 
could  not  be  taken  into  the  account,  and  that  the  undertaking 
of  the  fourteen  individuals  to  make  up  the  deficiency  was  sat- 
isfied when  nominal  subscriptions  to  the  required  amount  had 
been  made,  and  also  that  such  undertaking  was  void  for  want 
of  an  actual  consideration  ;  3.  That  the  proof  varied  from  the 
case  stated  in  the  declaration.  The  judge  being  of  opinion  that* 
the  secpnd  count  was  sustained  by  the  evidence,  denied  the 
motion,  and  the  defendant  excepted. 

The  defendant  then  proved,  among  other  things,  by  the  fur- 
ther examination  of  the  plaintiff'  witness,  that  on  the  day  on 
which  the  undertaking  of  the  fourteen  individuals  was  signed, 
the  board  of  trustees  passed  a  resolution  in  the  following  words : 
^  Resolved,  that  this  board  pledge  itself  to  continue  to  raise  sub- 
scriptions and  contributions  after  the  first  of  July,  to  save  harm- 
less those  persons  who  may  pledge  themselves  to  make  good 
any  deficiency  which  may  be  found  to  exist  on  the  last  day  of 
June  instant.''  The  witness  also  testified  that  thirteen  trustees 
were  a  quorum  for  the  transaction  of  business,  and  that  twelve 
of  the  fouiteen  gentlemen  who  signed  the  paper  were  trustees, 
and  that  they  were  also  subscribers  to  the  fund  proposed  to  be 
raised,  and  that  six  of  the  number  remained  trustees  to  this 
time ;  and  also  that  six  of  those  who  had  signed  the  said  paper 
and  who  were  of  abundant  responsibility,  were  present  when 
Mr.  Hunt  examined  the  subscriptions  and  made  his  certificate; 
that  nothing  had  ever  been  paid  on  account  of  the  paper  signed 
by  the  fourteen  persons,  and  that  none  of  them  had  been  called 
upon  for  any  payment  thereon,  to  the  witness'  knowledge. 
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The  testimony  heijfig  closed,  the  defeniijAnt  insi^ted  ypp^  tba 
points  before  mentipapd^  atid  maintainec)  also  that  tli^  re^UUion 
passed  concurrently  with  the  signing  of  the  pape.f  of  the  I9tb 
d^y  of  June,  1834,  rendered  the  sfiid  paper  nugatory  as  a  contract 
to  make  up  the  deficieiicy,  and  that  it  w(\^  fF^udnl^nt  on  the  part 
of  the  pl^intiflfs  to  exhibit  the  said  p^per  to  Mr.  Hur^t  as  a  portion 
of  the  siyb^riptioq^  to  the  fund.  Hpa)sp  insieted  that  the  prpm- 
isas,  on  tiie  part  pf  the  pifiintiifs,  which  were  averred  in  the  dept 
laration  as  the  consideration  pf  the  ^efencjant's  promise,  were  npt 
proved  to  have  been  m^de ;  and  he  plaim^d  ft  right  to  address 
thp  jury  upon  these  qqestions  as  ipatters  of  fact  The  circDit 
judge,  on  the  contrary,  held  (hat  upon  the  principles  settled  by 
tlie  supreme  court  in  this  cause  the  plaintiffs  were  entitled  to  lOr 
qoyer  upon  the  ca^  proved,  and  that  th^re  were  no  questions  pf 
£|Qt  for  the  c|etenT)infttion  pf  the  jury.  The  defendant  again 
pxpepted,  and  (he  jury  found  a  verdict  for  the  plaintiffs  for  the 
baipncq  of  the  defendant's  subscription,  $200  thereof  having  bee^ 
paid ;  upon  which  the  court,  aO^r  denying  the  defendant's  mo- 
tion for  a  new  trial,  rendered  jiidgmpnt  agz^ipat  the  defeni}<int, 
^hp  brought  error  to  this  court. 

The  cause  h^d  beep  before  tried  under  a  decIaratioB  which 
WQS  aAerwards  amended ;  and  upon  evidence  similar  to  th<4 
now  given  by  them,  the  plaintiffs  were  nonsuited  by  the  direcr 
tion  of  the  circuit  judge.  The  supren^e  court  set  aside  the  nooh 
stiit  upon  a  bill  of  exceptions  taken  by  the  plainti^  and  uppq 
t)i|it  occasion  the  following  opinion  was  givep  by 

Nelson,  C.  J.  Two  principal  objections  have  been  tiken  to 
the  right  of  the  plaintiffs  to  recover :  I.  That  the  propiise  is  nu- 
4^m  pactum^  there  being  po  consideration  to  support  it ;  IL  That 
If  valid)  the  conditions  upon  which  it  was  made,  have  not  been 
fulfilled. 

1.  EJvery  promise  for  the  breach  of  which  an  action  ofasstisnp- 
fit  niay  be  sustained,  must  be  founded  upon  a  consideration  of 
benefit  tp  the  defendant,  or  to  a  stranger,  or  of  damage  or  loss 
to  the  plaintiff  at  the  request  of  the  defendant ;  but  any  apt  of 
the  plaintiff  from  which  the  defendant  derives  a  benefit,  pr  any 
labbri  detriment,  or  inconvenience,  sustained  by  the  plaintiff 
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boverer  sm^U  the  l)ei)efit  or  ipispfiveni^Doei  is  a  sufficient  con- 

Qidenktion,  if  suoh  act  is  perfoFiQed,  pr.  inponveiiieiice  suileredi 

ftt  the  instanqe  and  request  of  tha  defeqdavit,    (1  Selw.  N.  P. 

32,  onrf  ca^tf^  died.)    It  is  not  claimed  in  tbi^  case  that  the  de- 

ieodaot  lias  d^riyed  any  benefit  from  the  contract  upon  which 

th^  action  is  fouaded  ]  and  the  inquiry  will  he,  whether  the 

plaintifis  hove  sustained  anydarnnge  or  detriment  at  the  instancy 

asd  request  of  the  defendant,  or  directly  Rowing  fcom  the  pron^- 

ise.    The  substance  of  the  contract  between  the  parties,  leaving 

out  the  particulars,  is  this :   The  defendant  agrees  to  pay  the 

plaintiffs,  for  the  benefit  of  the  institution  they  represout,  $800, 

ip  four  annual  payments,  prpyided  they  will  procure  suHscrip 

tions  and  contributions  which,  with  his,  shall  amount  to  $50,00Q 

before  a  given  time ;  and  shall  afterwards  invest  the  same  as 

specified.    Or,  putting  it  in  another  form : — ^The  defendant 

Ag'rees,  if  the  plaintiffli  will  prociue  subscriptions  for  the  beue^t 

of  their  institution  to  the  amount  of  $50,0Q0,  including  his,  and 

will  invest  the  same  as  therein  directed,  that  he  will  pay  them 

11800  in  four  annual  payments.    The  plaintiffs  consent,  and  per^ 

form  the  conditions.    It  seems  to  nae  that  the  labor  and  expense 

of  procuring  the  subsoriptions  and  investing  the  fund,  constitute 

damage  and  loss  to  the  plaintiflb,  which  bring  the  case  within 

the  very  definition  of  a  good  oonsideratiou  for  the  promise.    lu 

the  case  of  Sir  Anthony  Siurlyn  v.  Albany j  {CrQ.  Eliz.  67,) 

the  declaration  aet  forth  that  the  plaintiff  had  made  a  lease  of 

land  to  J.  8,  for  life  rendering  rent — who  granted  all  his  estate 

to  the  defendant,  the  rent  being  behind  for  several  years.    The 

defendant  agreed,  if  the  plaintiff  coqid  show  to  him  a  deed  that  the 

rent  was  due,  he  would  pay  it.    The  plaintiff  then  averred,  that 

en  such  a  day,  &^e.,  he  showed  to  him  the  indenture  of  lease  by 

which  the  rent  was  due,  &c.    The  plaintiff  recovered ;  and  a 

motion  was  made  in  arrest,  ibr  that  there  was  no  consideratiou 

upon  which  to  ground  the  action.    3t|t  it  was  adjudged  for  tha 

plaintiff,  the  court  observing)  that  when  a  thing  is  to  b^  dona 

by  the  plaintiff,  be  \\  ever  so  small,  it  is  a  sufficient  considera* 

tior.  for  the  promise. 

80  in  the  case  of  Knight  T.  Jtwhwood^  in  the  same  boQk| 

Vol.  IL*  52 
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{p.  469,)  Mrs.  R.  had  given  a  bond  for  £200  to  the  plaintifT,  and 
aAer wards  assigned  to  the  defendant  all  her  goods  to  pay  her 
debts.  The  defendant  insisting  that  it  had  been  read  to  the 
obligor  as  a  bond  of  £100  only,  promised  the  plaintiff  to  pny  it, 
if  he  and  two  witnesses  would  swear'  before  the  mayor  of  Lon* 
don,  that  it  was  read  to  her  as  an  obligation  of  £200,  which  was 
done.  The  question  was,  whether  there  was  a  consideration 
for  the  promise;  and  the  whole  court  held,  that  the  incouve- 
nience  of  making  the  oaths  was  a  sufQcient  consideration ;  that 
the  smallness  was  immaterial — ^if  any,  it  was  enough — and  re< 
ferred  to  the  previous  case  of  Sturlyn  v.  Albany.  {See  alsm 
March  V.  Culpepper,  Cro»  Car,  70.)  So  if  A.  promises  B.  to  pay 
him  a  sum  of  money  if  he  will  call  for  it  at  a  particular  time, 
and  B.  calls  accordingly,  the  promise  is  binding;  the  calling  foir 
the  money  being  a  sufficient  consideration  for  the  promise* 
{Powell  on  Cont.  343 ;  6  Pick.  384.)  These  cases  are  all  ro> 
ferred  to  as  sound  law  in  the  modem  respectable  treatises  on 
the  subject.  {Corny n  on  Cont.  16 ;  1  Selw.  N.  P.  32;  Powell 
on  Cont.  343 ;  Sound.  PI.  and  Ev.  147 ;  Bac.  Ab.  Assumpsit^ 
C.)  And  the  principle  is  recognized  in  Brooks  v.  Ballj  (18 
John.  337.)  It  is  laid  down  in  Comyn^s  Dig.  {Action  upon  the 
case  upon  Assumpsit,  B.  4.)  that  proof  of  a  debt  is  a  good  con- 
sideration for  an  assumpsit,  ''for  it  is  a  charge  to  the  plain* 
tiff:  as  if  a  woman,  in  consideration  of  the  proof  of  a  debt  due 
from  her  husband,  promise  payment.  So  if  an  heir  promise  to 
pay  the  debt  of  his  ancestor;  or  if  an  executor  promise  upon 
proof  of  the  delivery  of  goods  to  his  testator  to  pay  for  them." 

The  case  of  McAuley  v.  Billenger,  (20  John.  li.  89,)  is  not 
distinguishable  frqm  the  present.  That  was  an  action  to  rs* 
cover  a  sum  subscribed  by  the  defendant  below,  for  the  repairs 
of  a  church.  The  suit  was  in  the  name  of  a  committee  ap- 
pointed to  receive  subscriptions  for  this  purpose,  and  to  whom 
the  money  was  made  payable,  and  who  had  subsequently  en- 
tered into  a  contract  with  a  person  for  the  repairs  as  contem 
plated  in  the  subscription  paper.  Entering  into  this  engage* 
ment  for  the  repairs,  agreeably  to  the  understanding  of  all 
parties  concerned  in  getting  up  the  subscription,  and  in  pursur 
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ance  tliereof,  was  regarded  as  a  sufficient  consideration  for  the 
promise  to  pay  by  the  subscribers.  The  case  of  Amherst  Aca- 
demy V.  Cawh,  (6  Pick.  431,)  contains  similar  doctrine.  A 
subscription  to  a  fund  of  $50,000  to  be  made  a  permanent  in- 
vestment for  the  bene&t  of  a  literary  institution,  was  held  to  be 
valid  and  binding,  as  the  execution  of  the  trust  on  the  part  of 
the  trustees,  or  even  being  engaged  in  the  process  of  execution, 
afforded  a  sufficient  consideration  for  the  imdertaking  of  the  de- 
fendant. And  the  case  of  The  First  Religious  Society  of 
WhUestown  v.  Stone^  (7  John.  R.  112,)  stands  upon  the  same 
principle. 

I  cannot  doubt,  therefore,  but  that  the  assent  of  the  plaintifis 
to  the  proposition  contained  in  this  instrument,  and  the  fulfil- 
ment of  its  terms  and  conditions  on  their  part,  or  in  other  words, 
the  labor  and  expense  of  procuring  subscriptions  to  the  fund, 
and  of  investing  the  same  at  their  instance  and  request,  as  may 
be  fairly  inferred  from  all  the  circumstances  attending  the  prop- 
osition, afford  a  sufficient  consideration  for  the  undertaking  of 
the  subscribers. 

2.  The  paper  under  date  of  June  19th,  1834,  signed  by  four- 
teen gentlemen,  abundantly  able  to  fulfil  the  obligation  then 
entered  into,  provided  fully  for  any  deficit  that  might  happen 
to  exist  in  the  procurement  of  subscriptions  to  the  amount  of 
$50,000.  This  obligation  was  entered  into  for  the  express  pur- 
pose of  meeting  any  possible  contingency  in  this  respect.  It  is 
as  explicit  as  language  can  make  it,  and  covers  every  deficiency 
pointed  out  in  the  course  of  the  trial. 

I  will  only. add,  that  all  the  counts  in  the  declaration  are 
defective,  in  not  setting  out  a  consideration  for  the  promise  de- 
clared on ;  they  would  be  bad,  doubtless,  even  in  arrest  of  judg- 
ment The  plaintiffs  should  amend ;  and  construct  tne  counts 
in,  conformity  with  the  views  of  the  contract  as  above  expressed. 

A,  Stetcartj  plaintiff  in  error,  in  person.  1.  The  mutual 
promises  laid  in  the  several  counts  are  not  proved.  It  does  not 
appear  that  the  trustees  promised,  in  any  way,  to  procure  sub- 
scriptions, &c.    Such  proof  was  essential  to  sustain  the  counts. 
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{The  Ulica  ^  S.  H.  R.  Co.  v.  Brinckerhoff,  21  Wend.  IJQ.) 
No  such  promise  is  contained  in  the  writing  subscribed  by  the 
defendant,  and  the  rules  of  evidence  do  not  permit  a  paix)!  ad> 
dition  to  be  engrafted  upon  a  written  agreement.  {Cowen  4* 
Hiirs  NoleSj  1467.)  The  board  of  trustees  are  not  proved  to 
have  recognised  the  ^bscription,  or  to  have  had  any  knowledge 
of  it  prior  to  the  19th  day  of  June,  1834,  nearly  a  year  after  the 
subscriptions  commenced.  They  could  not,  therefore,  have 
made  the  promise  attributed  to  them,  and  which  is  said  to  form 
(he  consideration  of  the  defendant's  promise.  And  there  is  no 
evidence  of  any  such  promise  being  made  by  any  agent  of  the 
hoard. 

2.  This  was  a  contract  which  was  not  to  be  performed  in 
oAe  year,  and  consequently  it  required  an  agreement  in  writing 
^expressing  the  oonsiderntion."  (2  R.  &  136,  i  2.)  But  if 
tiiere  is  any  evidence  of  the  promises  which  are  alleged  to  con* 
stitute  the  consideration  of  the  defendants  undertaking,  it  is  not 
contained  in  the  writing,  but  rests  in  parol.  The  agreement  is 
therefore  void. 

3.  The  defendant's  subscription  was  nudum  factum^  and 
will  not  support  an  action.  {Limerick  Academy  v.  Davis^  11 
Mc^s.  R,  113;  Famtington  Academy  v.  AUeti^  14  id,  172; 
Bridffewater  Academy  v.  Gilbert,  2  FHck.  679 ;  Amkersi  Acad* 
emy  v.  Cowls,  6  id,  427;  Pearson  v.  Pearson,  T  John.  26; 
The  Viica  and  Sch.  R.  R.  Co.  v.  Brinclierhoff,  21  Weud.  139 ; 
Rann  v.  ihighes,  7  T.  R.  350, 7iote  (a) ;  2  Conn.  R.  194.) 

4.  The  condition  requiring  $50,000  to  be  subscribed  within 
a  limited  time  was  not  performed.  The  several  subecriplions 
payable  in  property  and  those  made  by  married  women  and  un- 
incorporated societies  were  void,  and  of  course  cannot  be  taken 
into  the  account  to  make  up  the  amount.  {Mtddlebtay  CoUegt 
v.  LooenUf  adm^rs^  1  Yerm.  R.  18ft;  Tie  same  r.  Williamsonf 
id,  212.)  Deducting  these,  the  amount  is  reduced  ffir  below  the 
prescribed  limit.  The  contract  of  the  fourteen  persons  does  not 
supply  the  deficiency.  The  engagement  contained  in  diet 
poper  was,  that  $50,000  should  be  subscribed^  not  that  tba 
subaeriptious  should  be  valid  of  available.    That  amount  of 
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•ubscriptions  was  in  fact  obtained,  add  this  agr^meiit  therdfoie 
became  innppltcable  and  tis^tess.  This  engagement  of  the  fou^ 
t0en  gentlemen  was  also  void,  bcdause  they  were  indemnified 
by  the  bonrd  of  trustees^  by  the  resoiiition  sifnultaneonsly  passed 
If  tlife  subscribers  hdd  become  liable^  tliey  Codid  have  called 
upon  the  corporation  for  indemnity,  by  the  terms  of  the  r^sola* 
tion.  It  was  fmudulent  in  the  plaintift  to  cause  the  agreement 
to  be  liiid  before  tho  referee,  without  at  the  same  time  furnishing 
him  with  a  copy  of  the  re^Iution,  to  the  end  that  he  might  see 
the  real  character  of  the  engjtgement.  Furthermore,  the  agrees 
roent  of  the  fourteen  persons  was  discharged  by  tiie  release  of 
one  of  them  to  make  him  a  wittiess  in  the  cause.  There  was 
DO  considemtion  in  fact  for  that  agreement,  and  it  was  Void  fot 
that  reason. 

5.  The  release  of  Mr.  Dwightj  the  presidertt  of  the  coR^ge^ 
from  his  subscription,  was  a  discharge  of  all  the  subscribers. 

&  The  judge  erred  in  refusing  to  submit  the  case  to  the  jury. 

C.P.Kirkland  ^  J.  A,  Spencer,  fof  the  defendants  in  errOTi 

h  The  utidertaking  of  the  defendant  contained  in  the  sub 
setiption  paper  was  founded  upoti  a  sufficient  consideration^ 
(1  Wheat,  Selw*  32,  ahd  cases  cited;  Sturlih  v.  Albany,  Cro, 
Eliz.  67 ;  Knight  v.  Rushwood,  id,  469 ;  Pow.  on  Cont.  343 ; 
Com.  on  Cont.  16 ;  Train  t.  Gold,  6  Pick.  384 ;  Saund.  Pi. 
4*  Ev.  147;  Bae^  Abr.  Assumpsit,  C;  Brooks  v.  Ball,  18 
Jbhn.  337 ;  McAtdep  v.  Bellinger,  20  id.  89 ;  JFHrst  Society 
Whitestown  v.  Stone,  7  id.  112 ;  Com.  Dig.  Action  on  the  Case 
Upoti  Assump,^  B.  4 ;  AmAerst  Academy  v*  Cowls,  6  Pick.  427.) 

2l  The  declofation  is  fully  oustaid^  by  the  evidence. 

3.  The  conditions  of  the  subscription  tvere  complied  with  by 
dur  ^iaintifis  beIow#  The  question  as  to  th<$  Validity  and  i^- 
s^dsibility  of  the  subscriptions  was  submitted  to  Mr.  Hunf  ; 
iad  his  certificate  that  responsible  subscriptions  Ittid  contribu' 
itons  to  the  amount  of  $60,00^  had  beetl  made^  \H  eohctusiVd 
bfetween  the  parties.  The  qtiestion  therefbi^  which  has  been 
mitdei  as  to  the  validity  of  certain  of  the  sUb^riptions  dees  tidt 
BOW  arise.    If  this  were  othertvisej  the  ttfidei^tdfairig  of  tti^  I9tft 
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June,  1834,  would  supply  any  deficiency.  Whether  the  defi< 
ciency  arise  from  the  want  of  a  sufficient  amount  of  nominal 
subscriptions,  or  from  the  invalidity  of  any  which  were  made 
in  form,  it  is  covered  by  the  undertaking  referred  to.  That 
agreement  is  founded  upon  sufficieiU  consideration ;  but  if  it 
were  not  so,  as  to  all  the  persons  who  signed,  those  who  were 
present  when  it  was  exhibited  to  Mr.  Hunt  would  be  estopped 
from  questioning  its  validity ;  and  it  is  proved  that  they  were  of 
sufficient  responsibility.  The  release  of  the  secretary  prior  to 
his  being  examined  as  a  witness,  did  not  affect  the  liability  of 
the  defendant. 

4  The  resolution  remitting  President  Dwight's  subscription 
did  not  operate  to  discharge  any  other  of  the  subscribers.  It 
was  an  act  in  the  administration  of  the  trust  which,  whether 
right  or  wrong,  cannot  be  questioned  in  this  way.  The  effect 
contended  for  follows  only  from  a  technical  release ;  but  this 
was  only  a  resolution  which  could  have  no  legal  effect  until 
followed  by  an  actual  acquittance  under  the  seal  of  the  corpo- 
ration. But  if  it  were  in  fact  a  release,  it  would  not  discharge 
the  other  subscribers ;  for  such  was  evidently  not  its  intention. 
{Dakin  v.  WiUiams,  17  Wend.  467 ;  ^S.  C,  in  error,  22  id.  210.) 

6.  There  was  no  question  of  fact  to  be  submitted  to  the  jury. 

The  Chancellor.  The  first  question  in  this  case,  but 
which  I  consider  of  minor  importance,  is  that  of  Consideration. 
The  agreement  upon  which  the  suit  was  brought  was  not  by  the 
terms  of  it,  nor  was  any  part  of  it,  to  be  performed  within  one 
year  from  the  making  thereof.  The  subscription  is  dated  upon 
the  6th  of  July,  1833,  and  all  the  counts,  except  the  third,  which 
was  not  attempted  to  be  proved,  allege  the  agreement  to  have 
been  made  by  Stewart  on  that  day.  The  first  instalment  of  the 
subscription  was  not  to  be  paid  until  the  first  of  August,  1834. 
The  case,  therefore,  comes  within  the  first  subdivision  of  the 
second  section  of  the  title  of  the  revised  statutes  relative  to 
fraudulent  conveyances  and  contracts  in  relation  to  goods,  chat- 
tels and  things  in  action ;  and  the  agreement  must  not  only  be 
in  writing,  but  there  must  be  a  valid  and  sufficient  consideia* 
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tion,  appearing  upon  the  face  of  the  writing,  upon  which  the 
subscribers  are  sought  to  be  charged.  (2  B.  S.  136.)  The 
language  of  the  statute  is  explicit  in  declaring,  that  every  agree- 
inent  that  by  its  terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof  shall  be  yoid,  unless  such  agreement, 
or  some  note  or  memorandum  thereof  expressing  the  considera- 
tion, is  in  writing  and  subscribed  by  the  party  to  be  charged 
therewith.  The  consideration  stated  in  the  three  counts  of  the 
declaration  which  were  attempted  to  be  sustained  by  proof,  is  in 
part,  at  least,  an  alleged  agreement  on  the  part  of  the  corpora- 
tion to  procure  subscriptions  and  contributions  to  the  amount 
f)f  $50,000  by  the  first  of  July,  1834.  But  upon  the  face  of  the 
written  agreement,  I  find  no  evidence  of  any  undertaking  on  the 
part  of  the  corporation  that  they  will  procure  subscriptions  and 
contributions  to  the  amount  of  $50,000,  or  to  any  amount,  with- 
in the  prescribed  period.  Nor  was  their  acceptance  of  the  sub- 
scription of  Stewart  even  an  implied  assent  on  the  part  of  the 
corporation  that  they  would  even  attempt  to  raise  the  amount 
Dy  circulating  a  subscription  for  the  purpose.  And  if  the  sub- 
scription papers  had  never  been  presented  to  any  one  after 
Stewart's  name  was  subscribed  to  it,  he  could  not  have  com- 
j^lained  that  the  (corporation  had  violated  any  agreement,  either 
express  or  implied,  on  their  part. 

It  is  true  that  it  was  made  a  condition  of  the  agreement  that 
It  should  not  be  binding  upon  the  subscribers,  unless  the  aggre- 
gate of  their  subscriptions  and  contributions  should  amount  to 
at  least  $50,000  within  the  time  specified.  But  even  in  this 
fcondition  there  is  no  intimation  that  the  corporation  are  to  pro- 
cure, or  to  have  any  instrumentality  in  procuring,  such  sub- 
scriptions and  contributions,  or  that  they  were  to  be  even 
permitted  to  expend  the  then  existing  funds  of  the  college  for 
that  purpose.  And  even  if  we  go  oqt  of  the  writing,  and  ex- 
amine the  parol  proof  which  was  adduced  to  make  out  such  a 
consideration,  I  do  not  find  any  evidence  which  shows  that 
there  was  an  agreement  on  the  part  of  the  trustees  to  be  at  the 
expense  of  procuring  subscriptions.  Indeed,  upon  reading  the 
vritten  agreement,  I  should  infer  the  contrary  to  be  the  &ct; 
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and  that  the  donors^  or  some  of  them,  whose  names  headed  thtf 
subseripCiofi  and  who  were  the  friends  of  the  institution,  had 
gotten  up  this  snfoscription  as  an  agreement  between  theroselyetf 
to  contribute  certain  proportions  to  increase  th^  funds  of  theeot-- 
lege  at  least  $50,000  beyond  the  amount  it  before  had ;  and 
that  it  would  be  inconsistent  with  the  real  object  of  the  donors 
to  have  those  funds  reduced  by  expenditures  of  the  kind  con- 
templated. 

As  a  subscription  of  a  single  individual,  agreeing  to  make  a* 
donation  to  another  individual  or  to  a  corporation  for  the  benefit 
of  the  donee  merely,  I  should  have  great  difficulty  in  finding  a 
valid  consideration  to  sustain  ft  promise  to  gite  without  any 
equivalent  therefor,  axnl  without  any  binding  agreement  on 
tbe  part  of  the  donee  to  do  any  thing  on  his  part  which 
would  be  a  loss  or  injury  to  him.  And  it  can  hardly  be  said 
td  be  a  consideration  to  support  a  {>romise  of  a  donor  to  give 
at  a  future  time,  that  ttie  donee  agrees  to  receive  and  invesi 
tiie  fund  when  paid  and  to  apply  it  to  the  payment  of  Im 
debts  generally,  or  any  particular  class  of  his  debts;  or  to 
apply  it  to  the  payment  of  such  sums  as  he  may  thereafter  agres 
to  give  to  his  settanls  for  their  services.  In  the  case  of  7%€f 
First  Reltgums  Society  in  Whitestotvn  v.  Stone,  (7  John.  Repi 
112,)  no  such  difficulty  existed,,  for  there  was  a  sufficient  eon- 
sideration  stated  in  (he  cdnfract  itself.  The  agreement  in  that 
case  was  stated  to  be  in  consideration  of  one  dollar  received 
from  the  trustees  of  the  corporation,  as  well  as  the  further 
consideration  that  it  was  to  raise  a  salary  for  a  clergyman  to 
be  employed  to  preach  for  the  benefit  of  the  subscribers. 

Neither  is  there  any  difficulty  in  my  mind  in  finding  a  good  and 
sufficient  consideration  to  support  a  subaoription  of  this  kiflA 
made  by  seveml  individuals.  Every  member  of  society  has  oi 
iotei^t  in  supporting  the  institutions  of  religion  and  of  leamiiiif 
in  the  community  where  he  resides.  And  when  be  consents  iv 
beCdme  a  subscriber  with  others  to  raise  a  fund  for  tliat  porpot^ 
the  real  donsideration  for  his  promise  is  the  promise  whieb  otfaoril 
have  fdready  made  or  which  he  expects  them  to  mak^  to  otm* 
tribute  (0  the  same  obgeot    In  otheir  words,  the  matuai  pnmiBW 
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of  the  several  subscribers  to  contribute  towards  the  fund  to  be 
raised  for  the  specified  object  in  which  all  feel  an  interest,  is  the 
real  consideration  of  the  promise  of  each.  For  this  purpose 
also,  the  various  subscriptions  to  the  same  paper  and  for  the 
same  object,  although  in  fact  made  at  different  times,  may  in 
legal  contemplation  be  considered  as  having  been  made  simul- 
taneously. The  consideration  of  the  promise,  therefore,  is 
not  any  consideration  of  benefit  received  by  each  subscriber 
from  the  religious  or  literary  corporation  to  which  the  amount 
of  his  subscription  is  made  payable,  nor  is  his  promise  founded 
upon  any  consideration  of  injury  which  the  payee  has  sustained 
or  is  to  sustain  or  be  put  to  for  his  benefit.  But  the  consideration 
of  the  promise  of  each  subscriber  is  the  corresponding  promise 
which  is  made  by  other  subscribers.  Mutual  promises  have 
always  been  held  sufficient  as  between  the  parties  to  sustain 
the  promise  to  each.  And  it  has  also  been  the  settled  law 
from  the  time  of  the  decision  in  the  case  of  Dution  v.  Pool^ 
{Freenf,.  Law  Rep.  471,)  in  1678,  down  to  the  present  time,  that 
a  party  for  whose  benefit  a  promise  is  made  may  sue  in  assump- 
sit upon  such  promise,  although  the  consideration  therefor  was 
a  consideration  between  the  promisor  and  a  third  person.  {Se^ 
Schermerhcrn  v.  Vanderhet/den^  1  John.  R.  139.)  (a)  Upon  this 
subscription  the  several  subscribers  mutually  promise  each  other 
to  pay  to  the  trustees  of  Hamilton  College  the  sums  subscribed 
by  them  respectively,  upon  the  condition  that  the  funds  when 
collected  by  the  corporation  shall  be  invested  as  a  permanent 
fund,  and  the  income  thereof  applied  to  the  support  of  the  ofil- 
cers  of  the  institution.  The  legal  effect  of  the  written  agree- 
ment, therefore,  is  the  same  as  if  it  had  been  stated  at  length  in 
the  subscription  that  the  consideration  of  the  promise  of  each  was 
the  promise  made  to  him  by  other  subscribers  to  pay  to  the  cor- 
poration the  sums  by  them  subscribed  respectively.  And  if  this 
agseemsni  had  been  set  out  in  the  declaration  with  the  names  of 
other  subscribers  thereto,  with  the  sums  subscribed  by  them  re- 
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spectively,  I  thnik  a  sofficient  coDsidemtioa  to  srupport  the  prom- 
ise U>  pay  to  the  corporation  of  the  coIl^;e  voUld^  have  appettrisd 
-  to  support  the'  action. 

There  was  ^howfevera  vety  in]^rtafit  con£tion  inihis  mu- 
tual agreement  between  the  isubscribers  to  this  fund,  whi^h  I 
thmk  has  not  been  complied  With  accordh^^o  its  spirit  and 
intent ;  that  is,*%at  none  of  Iheir  subscriptions  should  be  bind- 
'ing"  tipon  those  who  had  thus  mutually  i^reed  to  eon  tribute  4o 
'Ihe  fund  as  donors,  unless  the  aggregate  of  their  smbseriptions 
-and  contribnti<M)s  to  the  fhnd should  amoont  to  $60,000  within 
-a  specified  time.    It  is  eirident  from  the  testimony  that  many  of 
•the  subscriptions  were  irom  those  wlio  were  not  competentio 
contract,  and  of  course  such  ihttst  be  laid  out  of  the  question 
^ttHlm  their  subscriptions  were^ctuially  paid 'within  the  time  pie- 
•'scribed  for  subscribing^ the  $60,000,  and  b^fole  the  referee"!^ 
callM  upon  to  certiiyihat  respondble  subscrip^ns  and  eonlri- 
buttons  to  the  dpeeified^^mount  had  been  nnld^^ilp.    And  if  the 
'^subscription  of  the  19lh  bf  Jutte,  1834;  bdd  not  beSenlaid  before  the 
referee  who  was  to  decide  upon  tfiat  question,  these  is  no  reason 
to  believe  h^  would  have  given  the  reqirisite  'ttBrtificiate.    That 
subscription,  however,  was  apparently  a  subscription  made  by 
'individuals  as  actual  donors,'  and  Upon  the  same  terms  of  equal 
ity  and  mutuality  as  the  subscriptions  bf'oH>er  persons  wet** 
tfifdde.    And  if  it  had  been  so  in  fact  hb  well  as-in  appearance, 
the  conditions  upon  which  ^e  dolors  had  ^niei  to  become 
liable  and  to  pay  would  have  been  complied  with.    It  now 
•turns  out,  however,  ^iRt  the  individuals  who  rai^  this  sweep- 
iitg  ^ubseriplion  to  naake  up  the  ^tim  to  $80,000  within  the  little 
•speotfied,  Iv^ere  not  real  donors  witt^  the  inlent  and  md^k^ 
^f  the  agreeMAt^tj'  ina&muoh  as  'tfiey,-  at  the  tb^eiof  ^t  sob* 
^tipikiot  Md  MhMdtaMeoQilly'lberetrtth,  fecdv^^ihita  the  bMId 
<of  trusts  oflho'^^Hege  ltn^a^r«6ltfelli(  or  ^irottfi^  mteMid  i^nCKi 
^tfieimnt^  m  ihe^tMpe  of  ^'ftrmal'l^eMulkM  lo'tfie  IU1mHI% 
Mict :  '^OZstf^M,  Tbat<lkis4lmrd^'|)}6^  ittMf  1^ 
raise  subscriptions  and  contributions  after  the  first  of  July,  to 
save  harmless  those .  persons  who  may  pledge  themselves  to 
make  good  any  deficiency  which  may  be  found  to  exist  on  the 
huitday  of  June  instant"    Hie  legal  efiect,  thercffdie,  •of^^thia 
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general  subscription  of  the  19th  of  June,  1834,  in  conneetiM 
with  this  resolution,  was  that  of  a  m^re  loan  oradvanoe  of  the 
amount  requisite  to  make  up  the  sum  of  $00,000^  upon  an  agiee- 
ment,  on  the  part  of -the  college,  that  the  money  should  be  re- 
funded to  them  out  of  subecriptions  and  donatjoos  iRriueh should 
thereafter  be  made,  and  the  coq)oc«ti0n  ptedgsd  itaelf .  to  cm:^ 
tinue  to  solicit  such  subscriptions  after- -the  first  of  Joly. 

It  is  evident  from  the  names  afqpeniM  .to  this  .gennral  ailb- 
scription,  that  they  could  not  have  intended  lo  cqnimit  &  delib^ 
rate  fraud  upon  themselves  and'the  cftherpei;BoiiSNwbo.hAd  pre* 
viously  subscribed  so  libefally  lo  tbe  fimds  l>f  ithis  institation. 
They  undoubtedly  supjiosed  that  this  sabseription  .would  .be  a 
compliance  with  the  condition  of  die  agreenMntrtbattfae  amofint 
of  subscriptions  and  contributmis  should  amount.  tp/^OjQOO  by 
the  first  of  July.    But  they  were  -  unquestioDably  under  a  mj(»- 
take  in  that  respect.    The  essence,  of  every  agBeemient  of  thjs 
kind  is,  that  there  lihould  be  perfeeteqijMiltty  anongtfae.ttibflQri- 
bers  as  to  the  native  and  extent  of  their  respective  liabilities  for 
the  several  sums  subscribed  by  tNem  respeetsvely.     Tobavp 
made  this  general  subscription  vaKdao^s  to:fiiLi]p:tbe:,9um.of 
subscriptions  and  contributions  to  the  amountof  the  (iSO^QOO 
within  the  terms  of  the  agreement,  it^^houid  havQibeen  aa^bfo- 
lute  donation  of  the  amount  pf  the  deficiency,  lo  be  .pm^d  aVtk^ 
same  time  as  the  other  'subscriptions,  and  •  bo  part  of  it  to.be  ]?e- 
,  stored  or  refunded  to  them  upon  any  >coiilJii9ep$y  or.in.any 
event  other  than  such  as  was  common  to  the  snbseiiptioiisiof  all 
the  other  subscribers.    Even  in  an^  oidiiMjry  .<:ompo$iti^  4eed, 
where  there  is  an  express  agreement  between  the  creditors 
themselves  to  discharge  die  debtcHrupon  leoeomg.a  q^^ble 
proportion <ff  their  respectilFe. debts,. any>f»rivate.ag(e9i|Eiepit.^r 
juadlerstaoding  between  the  dtii>tor  •and  aay.pailt<9lJar.<Hff4^r 
that  the  latter  ^all  at  any  tine,  <»r  •  in .  any  OAittMifeMyp  a^fi^ve 
a^greater  sum  than  &e  amovnt  4)f  hiBdebt.aSiSiiediicid^j^ 
c^posrition  deed,  is  iield  to  be  v^  as.  attend  uptnth<eiiother 
creditors.   <1  In^.  JI^.'fiOB;>34<l:  dtOi) 

^It  will  be  seen  by  a  referenoe  t9the,agceeBifni#ft4Bi^  MMvi* 
bers  to  thisfmtd,  that  it  is  not  linrited  to  die.  $MyKK)>iHUr  ^o 
what  shall  be  subscribed  thereto  yrsvie«ift.4o  ithA  JMMfM^t 


420  CASES  IN  THE  COURT  OF  ERRORS. 


Stewart  «.  The  Trustees  of  HamUton  College. 


1834  But  that  amount  at  least  must  be  subscribed  by  that 
time,  to  render  the  subscriptions  made  either  before  or  after  that 
time  binding  upon  any  of  the  subscribers.  Whatever  was  sub- 
scribed to  the  fund  even  after  the  1st  of  July,  those  who  sub- 
scribed previous  to  that  time  had  a  right  to  insist  should  be  in- 
vested for  the  purposes  specified  in  the  agreement ;  even  if  the 
whole  amount  of  subscriptions  and  contributions  for  that  object 
should  amount  to  $100,000.  The  trustees  therefore  had  the 
same  right  to  pledge  the  fund  subscribed  before  the  first  of  July 
as  that  which  might  be  subscribed  after  that  time,  to  indenmify 
those  who  should  have  agreed  to  subscribe  to  make  up  the  de- 
ficiency  in  the  $60,000.  Again ;  every  institution  of  this  kind 
depends  for  its  future  support  not  merely  upon  the  donations  its 
patrons  may  make  at  any  particular  time,  but  upon  the  con- 
tinued support  which  it  is  expected  to  receive  from  future  do- 
nations during  the  time  of  its  existence.  And  it  would  be 
contrary  to  the  whole  spirit  of  this  agreement  that  any  such  an- 
ticipated donations  should  be  pledged  to  refund  to  a  part  of  the 
subscribers  for  the  $60,000,  any  portion  of  their  contributions  or 
subscriptions  which  had  been  made  under  the  agreement  The 
general  subscription  of  the  19th  of  June,  1834,  was  therefore 
entirely  invalid  as  a  compliance  with  the  terms  upon  which  the 
subscriptions  were  to  become  payable,  and  the  plaintiflf  in  erroi 
never  became  liable  upon  his  subscription. 

The  exceptions  to  the  decision  and  charge  of  the  judge  who 
tried  the  cause  were  therefore  well  taken,  and  the  judgment  of 
the  court  below  should  be  reversed. 

Senator  Bockee  delivered  a  written  opinion,  in  which  he 
came  to  the  conclusion  that  the  judgment  of  the  supreme  court 
ought  to  be  reversed  for  the  error  of  the  judge  in  declining  to 
submit  the  questions  of  fact  to  the  jury.  Upon  another  point  in 
the  cause  this  opinion  proceeds  as  follows : 

But  there  is  another  question  of  very  great  interest  and  im- 
portance, whether  there  was  any  consideration 'for  the  defen* 
^  dM^s  promise,  so  as  to  make  it  a  legal  obligation.    It  may  be 
**  assumed  as  an  axiom,  which  cannot  be  disputed,  that  a  promise 
'fodnded  on  duties  of  imperfect  obligation,  or  mere  motives  of 
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oeiMfVoleiicey  or  a  desire  to  promote  the  interests  of  educatioOi 
of  charity  or  piety,  is  nothing  more  than  the  promise  of  a  gift, 
and  is  not  a  legal  contract  on  Tirhich  an  action  can  be  main- 
tained. If  we  take  the  first  clause  of  this  subscription  paper 
by  itself,  where  the  subscribers  bind  themselves  to  pay  certain 
sums  of  money  to  the  trustees  of  Hamilton  College,  it  does  most 
dearly  and  inevitably  come  within  the  description  of  a  gratui- 
tous promise,  and  is  void  for  want  of  consideration.  Do  the 
conditions  which  are  underwritten  vary  the  obligations  which 
the  subscribers  are  under  to  the  trustees  of  the  collie?  The 
first  of  these  conditions  is  merely  directory,  and  relates  to  the 
investment  and  appropriation  of  the  moneys  when  collected,  and 
can  have  no  bearing  upon  this  question  of  consideration.  The  se- 
cond cotidition  is  not,  as  is  incorrectly  stated  in  the  second  count 
of  thejdaintifis'  declaration,  "  provided  the  plaintiffs  should  and 
would,  by  the  1st  day  of  July,  1834,  procure  subscriptions  and  con- 
tributions to  the  amount  of  $50,000."  If  the  agreement  had  been 
that  the  defendant  would  pay  $800  to  the  plaintiffi,  provided 
they  should  and  would  raise  $60,000,  it  would  be  a  good  ex- 
ecutory consideration,  and  would,  in  my  view,  entirely  change 
the  nature  of  this  instrument,  and  transform  what  I  now  con- 
sider a  naked  promise  of  a  donation  into  a  legal  and  binding 
contract.  The  meaning  of  this  condition  must  be  ascertained 
from  the  terms  in  which  it  is  expressed.  There  is  no  reference 
to  the  plaintifis,  and  it  does  not  appear  from  the  instrument  that 
they  are  to  perform  any  conditions.  The  promise  is  to  pay 
money  upon  a  contingency  having  no  relation  to  any  action  on 
the  part  of  the  plaintifl^.  If  the  unqualified  promise  is  void  for 
want  of  consideration,  I  cannot  conceive  that  it  is  rendered  more 
obligatory  by  the  condition  contained  in  this  subscription  paper. 
The  promise  of  the  defendant,  and  also  the  promises  of  all  the 
other  benevolent  and  public  spirited  gentlemen  who  have  joined 
Tirith  him  in  the  subscription,  are  voluntary  and  gratuitous  do- 
nations ;  and  they  are  not  less  so  because  they  are  conditional 
and  depend  upon  the  contingency  that  the  subscriptions  shall 
within  a  limited  period  be  raised  to  $60,000.  This  condition 
tras  doubtless  made  as  an  inducement  to  liberal  subscriptions, 


4|^  CASES  W  ISiB  GOORT  OiT  KIBORS. 

SiMiifC  «  Tfa9  TVikteer  ol  H)uBflBm-*Cfaliivi*' 

Ml  I       ■-  I       ■  ■  ■  I  I  I  I  J^— M^— — > 

and  ariflli  irteentive  t»  Ae^  fnends  of  theGoHeg^  to  eottt'tlna^' 
sriir^a^  in  rstttngrt  tbe^  ftmcb  It  isr  an'  wrrangement*  ancnirf^v 
psrties  who  toe  siAecriber^,  iM  the  obriooB  taoAt&cf  each  dl» 
is'^to  maker  his  t>wfi  suhsc^'ption  the  messai^oi  caUiis^  into  emt- 
esse  the  liberatit^r  of  others.  Id  looking  for  a'coBstderdCioa  to 
support  a  coiilraet  betweeh  th^^  parties,'  we  cannol  go  beyond 
the  stit>seription'{tepefi  That  is  the  only  ervideneis'on  vhidi 
in^  leglal  claim  citti  be  asserted;  TVb  do  net  fiad  in  this-pafiBr 
ai^y  act  or  thing  to  bd  done  bythejrfaintifis^on  the  pferfonnalMe 
of  wtiidi  tfaty;  can'  be  I^^aHy;  entitled  to  claim  as  a^debt  irtial 
was  offered  as  a  gift. 

I  have  not  becte-  able  to  disc^over  any*  judieial  dedsion,  or 
any  pirinciple  laiddowii  by  any  apptroved*  elementary  writer, 
on  the'auAority'  of  wfaieh  this-  aetion  can  be  supported*  In 
Limkrick  Abodemy  v.  Z>am»y  (11  Ma»Si  it;  113,)  the  aetion 
was  brou^t  by)  th^  trustees  od  a  subscription  to  pay*  mea^f  to 
erect  an  asademy  in  Limerick.  (%.  J.  Sewall,  in  granting  the 
diotion  for  a  nodsUJt,  remarked  as  follows:  " The  general  prin- 
ciple, is,  that  Vohmtary  agrecflnents  and  promises,  honrever  rea^ 
sonable  the  ejqpectatioa  firom  them  ofgift&or  disbulsmnents  even 
to  public  u^'When  made  without  consideration,  ate  not  to  be 
enferced  as  contracts :  bot  where  the  promise  is  made  in  oonse^ 
quenee  of  any)  thii^  yielded  to  the  disadvantage  of  the  proin- 
isee,  a^d  so  where  it  is  a  proposal  upon  a*  oonsideraticm  after- 
wards performed  or  gained  to  the  promisor,  this  may  impoil  a 
sufficient  consideration."  We  ^e  referred  by-  the  plaintiffs^ 
counsel  to  the  case  of  Amherst  Academy^  y.  Cowlsy  (6  Pkk. 
431.)^  The  action  was  on  a  promissory  ndte  e:zpressed  U>  be  for 
value  received,  and  given  oa  the  ccHisideiation  of  a  subscripticHi 
before  made  to  the  funds  c^  the  academy.  It  was  held  that  the 
note  was  founded  on  good  consideration.  There  was  a  subsc- 
(|uent  acknowledgment  of  indebtedness,  and  a  consideration  '^for- 
value  received "  expressed  on  the  faee  of  the  note.  It  is  very 
far  from  being  an  authority  to  shew  that  the  idaintiffs  in  this 
cause  can  recover  on  a  naked  voluntary  subscription.  I  think 
this  is  a  clear  case  in  favor  of  the  plaintiff  in  error,  and  that  tks 
judgment  should  be  reversed  upon  the  ground  that  the  promiaa- 
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ctm  be  sii^Uwed. 

Senator  Bi&lqw.  delivered  a  written  c^imoa  in  fkyot  of  re- 
viBT^ing  the  judgment  of  the  si^^eioou^  courts  on  the  gronnd?^ 
1.  That  the  subscription  was  a  voluntary  undertaking  mode, 
without  consideration  and  t^erefbievoid;  2«  That  the  condition, 
requiring  $60,000tabe  subscribed  within  a  liinited  time  had  ruoH 
been  performed;;  and  3.  That  the  board. o£  tru^^teea  had  dis^. 
charged  all  the  subepribeis^  by  remittii;ig  the.  sub^iption  of 
Bresideu  t  'Dwight 

Senator  Bss^s  delivered  a  written  qpfinion  in  favor  of  xev^nsing. 
the  judgmentof  the  supieinecourt,  on  thc^growpd  ^^  thecircu^ 
jjudgo  «rred  in  not,  submitting  the  qiiestioxvsi  of  fufit^  to  the  jury; 

Poi^TER^  Sem^r^    The  defendant  below  wa^  sued  upon  bifl|j 
subscription, to  the  funda of  Hamilton  CoUc^ge,  andiie  r^a(^  tl^i 
payment  upon,  a  variety  of  grounds.    It  appears  thata  special 
efibrt  wae.made,  in^  theyear  1833^  to  raise  the  sum  of  $60^000^ 
to  be  added  to  Uie  permiuient  funds  of  thai;  institution;;  hut; 
the  income  of  this  sum  was  to  be  applied  speeially  to  the  pa^ 
ipent  of  the  salaries  of  the  officers  of  the  coU^e.    The  firsts 
otpection  that  I  propose  to  consider,  is  that  which, a^rms  that- 
tbere  was  no  consideration  for.  title  promise  made  by  the  deftni* 
dent  to  pay  the  trustees  the  amount  of  his  subscriptbn. 

By  the  instrument  signed  by  the  defendant,  the  subsoribent 
{NTomised  ta  pay  to  the  trustees,  of  Hamilton  College  the  sums  of 
money  set  opposite  their  respectiyenames,  upon.certain  conditiona* 
therein  specified.  The  question  is,  whether>  there  appears  upoa- 
the&ce  of  the  instrument  a  consideration,  to  sustain  the  promise, 
made  by  the  defendant  Let  us.  consider  the  w^hole  scope  and 
extent  of  tliis.  writing^  and  the  understanding,  and  agreement  of. 
both  parties  at  the  time  it  waa  signed.  The  trustees  co^ie.  tp, 
the  defendant  and  propose  to.  him,  that  if  he  and  otheiSr  ^iU^ 
promise  to  pay  th^m  ^0,000,  as  a  permanent  fund,  the  inler^ 
oC  which  shall  be. applied  to  the  payrpent  of  teachers  intthe  col«: 
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lege,  they  will  incur  the  labor  and  expense  of  obtaining  the  sub- 
scription to  that  amount,  to  be  certified  by  Mr.  Hunt  or  Mr. 
Johnson ;  that  they  will  collect  the  same,  and  invest  the  amount 
collected  permanently,  and  in  some  safe  and  secure  manner ;  that 
they  will  collect,  receive  and  pay  over  the  annual  interest  for- 
ever thereafter  to  the  teachers  of  the  college,  free  from  all  charge 
upon  this  fund ;  and  they  engage  to  take  upon  themselves  the 
care  and  expense  of  taking  charge  of  the  fund,  and  preserving 
it  in  all  its  integrity,  upon  a  continued  permanent  investment, 
and  of  applying  the  income  according  to  the  designs  of  its  pub- 
lic spirited,  enlightened  and  liberal  donors,  free  from  all  abate- 
ment ;  so  that  their  charity  may  go  down  to  all  time,  testifymg 
to  their  liberality,  and  enabling  this  public  institution  to  confer 
upon  the  community  that  is  interested  in  its  prosperity,  the 
blessings  of  education  and  science.  All  this,  they  say,  we 
will  undertake  on  our  part.  The  defendant  says,  very  well ; 
if  you  will  promise  for  yourselves  and  your  successors  to  per- 
form this  very  charitable  service  if  the  subscribers  will  promise 
to  pay  you  this  amount,  I  am  content,  and  will  promise,  as  one 
of  those  subscribers,  to  pay  you  $800  towards  that  fund,  which 
promise  is  to  be  binding  upon  me,  if  responsible  subscriptions 
are  obtained  to  that  amount  in  the  opinion  of  Mr.  Hunt  or  Mr. 
Johnson.  It  seems  to  me  that  this  is  a  fair  and  rationd  para- 
phrase of  the  real  agreement  between  these  parties.  And  if  so, 
is  there  not  a  mutuality  in  it ;  a  promise  on  the  part  of  the  de- 
fendant to  pay,  provided  the  trustees  will  promise  on  their  part 
to  perform?  I  think  the  promise  on  the- part  of  the  trustees  is 
valid,  and  obliges  them  to  perform  their  agreement;  and  that 
therefore  it  furnishes  a  good  consideration  for  the  promise  of  the 
defenc^ant.  There  is  a  contract  made  between  the  donors  and 
the  trustees,  for  the  donation,  security  and  disposition  of  the  fund. 
The  promise  on  the  part  of  the  trustees  they  have  assumed  and 
ratified  by  accepting  the  subscriptions  and  collecting  the  fond, 
and  they  have  subjected  themselves  to  a  perpetual  obligation 
to  fulfil  that  promise  in  good  faith.  This  obligation  may  be  eo* 
forced  at  all  times ;  and  the  manner  of  executing  the  trust  on 
tfieir  part  may  always  be  the  subject  of  judicial  inquiry,  and 
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die  courts  will  require  that  the  trusts  and  the  promises  are  all 
fulfilled. 

In  the  case  of  the  TYuatees  of  Dartmouth  College  y.  Wood- 
wardj  (4  Wheat.  618,)  Gh.  J.  Marshall,  speaking  of  the  contri- 
butions to  the  funds  of  that  institution,  says :  ^  These  gifts  were 
made,  not  indeed  to  make  a  profit  to  the  donors,  or  their  posterity, 
but  for  something  in  their  opinion  of  inestimable  value,  for  some- 
thing which  they  deemed  a  full  equivalent  for  the  money  with 
which  it  was  purchased.  The  consideration  for  which  they  stip- 
ulated is  the  perpetual  application  of  the  fund  to  its  object,  in  the 
mode  prescribed  by  themselves."  ^ 

It  is  not  important  that  the  consideration  of  a  promise  should 
be  plainly  expressed  in  the  writing :  it  is  enough  if  it  appears 
from  the  nature  of  the  instrument  and  the  recitals  contained  in 
it.  If  it  is  manifest  that  there  was  in  the  minds  of  the  parties 
some  obligation  assumed  or  some  service  to  be  rendered  by  the 
promisee  as  the  equivalent  asked  for  the  promise  by  the  prom- 
isor, the  promise  is  not  void  for  want  of  a  consideration.  The 
law  upon  this  subject  is  well  stated,  and  the  authorities  collected 
in  Sound.  PL  ^  Ev.  147.  I  cannot  doubt  but  that  the  promise 
of  the  defendant  was  made  upon  a  good  consideration. 

The  next  question  is,  whether  the  conditions  upon  which 
the  promise  was  made  have  been  complied  with.  There  is  in 
truth  but  one  condition  to  be  performed  before  the  payment  of 
the  money  upon  the  subscription  became  obligatory ;  and  that 
is,  that  the  aggregate  of  the  subscriptions  and  contributions 
should  by  the  Ist  July,  1834,  amount  to  $50,000.  Did  the  sub- 
scriptions and  contributions  come  up  to  that  sum  by  the  time 
prescribed?  The  parties  to  this  agreement  saw  the  necessity 
of  providing  for  some  means  by  which  this  condition  could  be 
determined  other  than  the  subscription  papers  them^lves.  The 
real  value  of  any  particular  subscription  might  be  a  matter 
of  dispute,  varying  according  to  the  opinions  of  witnesses. 
They  therefore  prudently  determined  that  the  question  of  re- 
sponsibility should  not  remain  with  them,  but  that  they  would 
select  a  third  person  to  deteimine  it.  In  this  choice  they  both 
concurred,  and  must  necessarily  have  mutually  agreed  that  hit 
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dfoision  of  tbsi  qoestioD  ahoold  bei  ooBoliimYe.  IC  h^AwA^ts 
that  certain  subscriptions  were  responsible,  that  was  to.be  tb^ 
end^of  the  iiupmy,  I  see  not  how  the  eoocIusioQ  can  bo>  avoid- 
ed'that  the  certificato  of  Mr.  Htmt^  the  umpire)  wa9  final  and. 
decieiire  upon  the  qiestion.  This^  however,  must  be  takea  with 
a  qualification  that  there  was  no  fraud  or  imposittea  practised 
upon  Mt.  Hunt  in  reqpect  to  the  subsoriptiens*  If  th^re  was,  it 
should  not  be  oonolusive.  Bat  the  burden  of  ptoyiDg  the  air 
finnative  of  that  question  lies  upon  the  defondjtut  He  aUegjeB 
several  groiinds  of  fiaud;  aad  I  will  pioceed  to  QOtioei  tbo6iv*> 
which  seem  to  me  to  require  attei^ion* 

Iti^ipearatfatttseveisftlof  tUeanl»oribefa  were  married  women, 
others  were  female  benevolent  societies,  while  some  iudiyidoahii 
subsenfoed'speoifle  itemstofproperty,  allofwhieh  weie  included* 
in  the  estimate  in  making  up  the  neoessaxy  amount;  and  it  is 
alleged  thai:  in  doing  so  a  fraud  .wa»  committed,.    U  dose  noi 
necessarily  follow  because  a  subscriber  i»  net  Iq^Uy  bound  to  fiA^ 
fil  his  or  herpfOQUsej  or  Unat  aiq)eei£6  piiBoe  of  properly  shall  i)ett 
sell  fora  given  smB  of  moneys  thait:  there  waaftajid  m  iiK)ludiiig 
suoh  oases  in^the  estimate.    It  ie^  ia  priGof?  thet  a  laige  shave  of 
these  female  subotribers  and  benevoleal  seeietiea  wim  wijthiM} 
the  circle  o£  Mr.  Hunt's  personal  aoq^uiiiHaMey  and  the  jfe- 
sumption  is  that  he  was  aiUe  to  ju^^  fimm  pefs<Mial  knowledge; 
of  the  responsibiUty  of  UMet^of  these  scibieribers.    At  any  rate 
the  profince  of  judging-  of  this  iect  was  assigQed  to  him  by  the 
respective  parties;  and  as  the  papers  containing  these  subscrip* 
tions,  as  well  as  those  of  specific  prt^perty,  were  all  laid  before 
him,  and  minutely  axanunedby  him,  and  as  tb^re  is  no  protf 
of  any  concealm^it'  or  false  representations  by  the  tnistees  or 
their  agents,  I  have  no  hesitation  in  saying  that  the  subsoribers 
were  concluded  upon  this  point  by-  hia  decision.    He  mig^l. 
bavQt  very  sotisftctory  reasons  for  biriieving  thiit  these  sjubecrip- 
tions  would  be  &ithftdly  paid ;  and:  the  parties  referred  the  sub* 
jeet  to  him  and  agreed  thet  if  he  was  satisfied  in  that  reqiect 
thessobscriptions  sfaould  be  esteemed  avaiilable  to  odake  up^tbe 
neeessaiy  sum.     The  question    submitted  to  him.  was^  not 
ndiether  the  subscriptiona  were  legally  binding  and  could  lie- 
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defected  iff  a  litigated  stfit^' Imtc^bMier  m  his  jodlgttieta:  ^ 
slAyicribers  Were  able  te  pay^  awd'woridipay,  tba  sttaM  sub* 
seribed  by  tbem;  aiid  ^i^iecheri  the  contiibutiotup  of^speeifo. 
pireperty  were  in  his  jodgnietfl  of  the  reine  at  \rhicH  tbey  were 
estimated.  I  can  p&tceir4t  no  eddeMd'  of  any  impositiofi  prae^ 
tieed  upon  Mr.  Hitnty  nor  of  any  fraudulent  concealment  on  the 
pfetft  of  the  agents  of  the  odlege^ 

Again,  it  is  alleged  that  the  goaianty  giTeti  to  makegoodanyi 
Aificienoy  in  the  fund  of  $&@^000  was  fraudmleiitly  used  bsfinre. 
M^.  Hunt,  for  the  reason  that  the  guaiankmr  were  indemnified 
b^  a  resolution  of  the  tm^lees;  and  it  is*  said  that  in  fact  it 
amMnted  to  noting  more  than  a  mibscrlption  by  the  trusteoa- 
themselt^'  To  put  siieh  &constit»tienupoii<theacts  of  the 
tfn^ees  iSj  in  my  opinion,  a  pervasion  of  their  aels.  and  designs; 
It  will  be  TeitiMibeved  tbattheyxt^re  limited  to  one  year  within 
Which  to*  raise  the  given  sum,  tb  make  the  snbsoriptiooB  binding! 
upon  the^iibscribevs;  and  the  piDpisitbn<»f  the  trustees  to  these 
guaraaiteid  was  this^:  if  yon  will  subscribe  the  bdLanoe  to  make 
the  fund  complete,  we  will  agree  ta  continue  to  i^ise  subserip^ 
tions  after  the  year-  shall  eispire^  to  sare  yom^  harmle8&  There 
was  no  ^eemeat'eiq[)ress  or*  implied^  tct  payonefiulhingrfrom 
the  funds  of  the  institution,  directly  or  indirectly- ta  this  ftmd* 
Nor  could  this  ftind  in  any  way  suffer  by.'tfaat  pn)oeeding.  The 
object  of  the  donors  wotdd  still  be  e&eted  in  good  fiuth,  and  ia 
alt  its  original  spirit  and  character.  The  fond  woakl  be  raised 
from  the  liberality  of  the  public,  and  added  to  the  institutieik 
The  guarantors  agreed  to^make  good  the  deficiency^  and  took 
the  risk  upon  themselveS)  whether  die  continued  efforta  to  raise 
subseriptiona  should:  be  sucoessfiil  or  not  I  see  no  trace  of 
flbud  in  thia  prdeeeding^  but  an  honest  and  praise-worthy  effort 
to  promote  the  cause  of  education  and  science. 

It  is^ftUrther  insist^'  that  the  act  of  the  trustees  in  remitting 
the  sUbseription  of  Mr.Dwight^  tfie  President^  brought  the  sum 
beloW^  $60,000,  and  therefore  the  trustees  had  fiiiled  to  perform 
the  condition  upon  whichthe  promise  of  Stewart<became  oblige^ 
tbty.  The  resolution  refenred  to  was  passed  in  9epteinbeiv 
1635,  more  than  a  year  after  the  time  when  Stewart'  beeame 
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bound,  if  he  ev^  was  bound,  to  pay  his  subscription.  It  was 
not  in  fact  a  lelease  of  Mr.  Dwight  from  his  subscription,  but 
rather  a  confirmation  of  it.  They  acknowledged  themselyes 
indebted  to  him  for  services,  in  a  sum  equal  to  his  subscription, 
and  instead  of  paying  him  the  debt  from  their  general  fund,  they 
applied  the  amount  to  the  pa3rment  of  his  subscription.  It  was 
in  truth  paid  by  him,  instead  of  his  being  released  from  it.  But 
if  this  view  should  not  be  satisfactory  to  every  one,  there  is 
anotfier  which  is  conclusive.  When  the  year  expired  which 
was  to  determine  whether  the  subscribers  were  to  be  holden  or 
not,  and  it  was  certified  hy  Mr.  Hunt  that  the  requisite  sum  had 
been  raised,  Mr.  Dwight  was  then  bound  to  pay  his  subscription. 
So  far  as  this  objection  is  concerned,  the  defendant  and  the  other 
subscribers  were  bound  also.  If  the  contract  of  the  parties  was 
then  complete,  no  act  of  the  trustees  after  that  date^  in  wasting 
this  fund,  could  invalidate  the  obligation  of  the  subscribers  to 
pay.  If  the  trustees  mismanaged  or  abused  the  tmst,  they  might 
have  been  summoned  to  answer  for  it  in  chancery,  but  it  could 
never  vitiate  the  contracts  made  by  the  subscribers. 

The  only  other  point  that  appears  to  me  to  require  notice,  is 
that  made  in  respect  to  the  ruling  of  the  circuit  judge,  that  there 
was  no  question  of  fact  to  be  submitted  to  the  jury.  The  de- 
fendant on  the  trial  claimed  a  right  to  submit  to  the  jury  two 
propositions ;  1.  That  the  subscription  by  which  fourteen  gen- 
tlemen engaged  to  make  good  any  deficiency  in  the  subscrip- 
tions to  the  sum  of  $60,000,  was  got  up  and  used  for  a  fraudu- 
lent purpose.  The  character  of  that  paper,  and  its  effect  upon 
the  engagements  of  the  other  subscribers,  appear  to  me  to  raise 
questions  of  a  strictly  legal  nature,  and  involve  no  matter  of 
fact  whatever.  If  Mr.  Hunt  could  have  been  imposed  upon  by 
it,  it  could  only  be  in  consequence  of  its  legal  effect,  which  he 
might  not  have  appreciated.  The  act  itself  was  no  finud  ;  it 
could  only  become  so  in  consequence  of  its  legal  effect,  of 
which  the  court  alone  could  judge.  The  judge  was  there- 
fore right  in  refusing  to  submit  this  matter  to  the  jury.  2.  It 
was  denied  that  the  plaintiffs  had  established  by  evidence  the 
existence  of  the  promises  on  the  part  of  the  plaintiffs  which 
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in  some  of  the  counts  were  alleged  to  form  the  consideration  of 
the  defendant's  promise.  If  my  views  as  to  the  true  construc- 
tion of  the  subscription  paper  are  correct,  no  evidence  was  re- 
quisite beyond  that  furnished  by  the  paper  itself.  As  it 
respects  the  performance  of  the  condition,  I  have  shown,  I  think, 
that  the  question  presented  by  the  proo&  was  one  entirely  legal. 
It  follows,  therefore,  that  there  was  nothing  to  be  left  to  the 
jury,  more  than  there  would  be  in  an  action  upon  a  promissory 
note  where  the  signature  was  proved.  The  defendant  below  also 
contended  that  he  had  a  right  to  address  the  jury  on  the  ques- 
tion whether  the  $50,000  had  been  subscribed  by  responsible 
subscribers.  In  my  opinion  this  claim  was  in  violation  of  his 
agreement  to  submit  that  question  to  the  decision  of  Mr.  Hunt.  It 
was  no  longer  an  open  question,  and  the  circuit  judge  was  cor* 
rect  in  refusing  him  permission  to  discuss  it  before  the  jury.^ 
These  are  the  only  points  which  he  claimed  to  have  passed 
upon  by  the  jury.  I  can  therefore  perceive  no  error  in  the 
ruling  of  the  circuit  judge.  There  were  some  other  objections 
made,  but  they  appear  to  me  to  have  been  of  a  trifling  character, 
and  I  think  they  were  not  well  taken.  I  can  see  no  legal  ob- 
jection to  the  judgment  of  the  supreme  court,  and  shall  vote  for 
its  affirmance. 

Senator  Sedgwick  also  delivered  a  written  opinion  in  favor 
of  affirming  the  judgment  of  the  supreme  court. 

On  the  question  being  put,  <<  Shall  this  judgment  be  reversed?" 
the  members  of  the  court  voted  as  follows : 

For  reversal:  The  Presideijt,  The  Chancellor,  and 
Senators  Barlow,  Beers,  Bockee,  Burnham,  Clark,  Cor- 
ning, Deyo,  Emmons,  Faulkner,  Hand,  Hard,  Johnson, 
Lester,  Lott,  Mitchell,  Smith,  Talcott,  Varney  and 
Wright — 21. 

For  affirmance :  Senators  Backus,  Folsom,  Jones,  Porter 
«nd  Sbdowick — 6. 

Judgment  reversed. 
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Church  vs.  Bull  and  wife. 

'  Whate  a  testalor  defwed  «]1  his  real  «nd.-  pervonal^  e^te  to  his.  mh  doffing.  fwrM/$^ 
or  90  long.  a»  the  ohoM  remain  kU  widow,  «od  after  her  dfioflase  or  raoaniafB, 
to  his  children;  and  the  widow,  having  .survived  him,  entered  and  iiceupied 
under  the  will  for  several  years  and  then  maxried  a  second  hoshaad;  held^  that 
she  was  entitled  to  dewer. 

The  widow's  claim  of  (dower  isngardedwith  ifevoi^byithe  ea«fa»<aad;rii«  wW«pt 
ibe  deprived  of  it  by  aocepliag  a  tes^mentaiy  piomon  ia  her*  favor,  mhv  it ^ 
doubtful  whethjsr  or  not  the  testator  intended  she  fhoiild  have  bpth.  :Per  Wal- 
woaTH,  ChaneeUar, 

To  compel  her  to  elect  between  dower  and  a  testamentary  provision  where  the  tes- 
tator has  not  interns  declared  his  intention  thfit  she  shall  beconfioed  to^me^lhe 
other  pievisioiis  of  the  will  most  be  MaUif.  mfonn^toni  with  fihe  tclaim  4)f  ikwflr. 
Per  WiLi*woETii,  ChflfuseUor. 

A  devise  to  others  of  all  the  testator's  real  estate  is  not  necessarily  inconsistent  with 
the  right  to  dower,  as  such  a  devise  is  to  be  understood  as  subject  to  all  lawlbl 
ii^'Ws  upon  the  land  including  dower.    Per  Walwowth,  ChMnteUor, 

0\t  error  from  the  supreme  court  The  action  in.  the  court 
t)elow  was  ejectment  broiight  by  Bull  and  wife  against  Church, 
for  the  dower  of  Mrs.  Bull  in  lands  of  which  a  former  hdsband 
was  seized  during  their  coverture.  The  plaintifis  had  a  verdict, 
which  the  defendant  moved,  upon  a  bill  of  exceptionsy  to  set 
aside ;  but  the  motion  was  denied,  and  judgment  was  rendered 
for  the  plaintifis,  upon  which  the  defendant  brought  error  to.fhis 
court  The  facts,  proved,  together  with  the  opinion  of  the  court 
appear  in  the  report  of  the  case  in  6  HUl^  206.  The  case  was 
argued  here  by 

H.  M.  Romeyn  ^  M.  T.  Reynolds^  for  the  plaintiff  in  error. 

V^  A^^ptmcer^  ibr  tbe  dej^^tdanits  in  en^r. 

Tb^  Cp^tNCSX^LQR.  The  testator,  in  this  case,  idevisedhjs 
real  and  personal  estate  to  his  wife  during  her  widowhoodi  and 
after  her  death  or  remarriage  he  gave  all  his  property,  except 
-some  smftll  legaeie»  wfakh^^rer^'beqfieBAcd  io^hte'daiq^lera,  to 
hit  three  sons.  But  he  did  not  state  in  his  ^#itttf»ib»iiitoiaml 
this  provision  fbr  liis  wife,  during  her  widowhoodi  to  be  in 
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Inu <>f  her  dower  in  his  tml.estste. after  4he  determiDatioD of 
such  prorisioii,  by  her  orenanriage.  tAnd  the 'only  question  far 
oar  conaideratkm  now  is,  irtietfaer  4be  idispeskion  of  his  leal 
.relate  aifier  her  leBiartiage,  is  so  ineonsistent  with  her  enjoy- 
mMt  of  dow«r  tbevein  aubaeqaeat:  to  that  tifloe^  as  to  deprive 
>berof  su^h  dower,. «id  la  leave  her  wholly  unprovided  for  in 
ease  she  ahdald  remarry. 

There  IS  no  aatmal  equity  in  the  principle  which  gives:  lo 
dieihusband  the  right  to  dispose  of  ^his  whole  personal  eatalei 
the  joint  eamiiigs  of  himsdf  andwife,  to  her  exclusion;  norin 
-that  which  gives  him  the  power  to.  dispose  of  the  whole 'leal 
estate  except  the  use  of  one-third  Uiereof  daring  the  life  of  the 
wife.  Hence  the  couits  have  always  been  &stute  in  protecting 
the  widow's  right  to  the  small  pittance  which  the  rules  of  the 
common  law  had  ^ven  to  her  in  the  estate  of  her  husband  after 
^bis  death.  Hence,  as  Lord  Bacon  stated  nearly  two  hundred 
•and  fifty  years  since,  the  tenant  in  dower  waaso  much  favored 
bi  the  courts  that  at  that  early  period  it  had  become  *^  the  com' 
men  byword  in  the  law,  that  the  law  favoreth  thjiee  things,  life, 
liberty  and  dower."  {Bac.  Read,  on  the: Stat,  of  Uses^  38; 
JfenfUc.  Rep.  7  Cent.  Ca.  16.)  The  right  of  dower  b^g  a  Iqgal 
nght,  and  thus  fkvored  by  the  courts,  the  wile  ciomot  be  de- 
prived of  it  by  a  testamentary  disposition  in  her  favor,  in  the 
nature  of  a  jointure,  so  as  to  put  her  to  her  election,  unless  the 
lestator  has  declared  the  same  to  be  in  Heu  of  dower,  either  in 
fyxpress  words  or  by  necessary  implicatson.  In  the  cases  of 
Fuller  V.  Yates,  (8  Paigffs  Rep.  926,)  and  of  Sandfwd  v. 
Taokeon,  (tO  id.  966^)  I  had  occasion  to  examine  naost  of  the 
oMs  on  this  sulDJeet  •  which  had  then  been  decsdedy^and  Ithen 
e^nelttded, -iis  the  ressAt  of  all  the  esaes  in  this  state  aodt in 
England,^  ftiat  the  settled'  rale  of*  taw  ^wasytbat  to  onaipnMhe 
widow  to  elect  between  thedorwerand  a  jtemwrn  made  fcr tier 
in  the  will  iT^re  the  teettfter)  bad  tiot  in  tenns  declased-faia  in- 
tention en  Ihe  suljeet,  it  wasnoiaisrileienttbat  the  will  madeind 
it  denb^l  wlx^her  he^  intended  lliat  she  ebcaild haveher  deww 
in  addition  to  that  provision ;  t^t  itmt  to  deprive  her  of  dower 
tti^  teima  and  pi^visions  of  the  will  must  be  toteUy  inoonsiitent 
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with  her  claim  of  dower  in  the  property  in  which  such  dower 
was  claimed ;  so  that  the  intention  of  the  testator  in  relation  to 
some  part  of  the  property  derised  to  others  would  be  defeated 
if  such  claim  was  allowed.  And  in  the  last  case,  which  was 
the  same  as  this,  except  that  the  widow  in  that  case  was  entitled 
to  the  whole  real  estate,  even  after  her  remarriage,  while  any  of 
the  children  continued  to  be*  minors,  it  was  decided  that  her 
claim  for  dower  in  the  one-third  of  the  real  estate,  subsequent 
to  the  termination  of  her  particular  estate  in  the  whole  of  the 
same,  was  not  necessarily  inconsistent  with  a  general  devise  of 
the  whole  of  his  property  to  his  children  after  that  time.  Since 
that  decision  was  made,  the  case  of  Ellis  v.  Lewis^  (3  Har^s 
Rep.  310,)  came  before  Vice  Chancellor  Wigram,  in  England, 
and  was  decided  in  &vor  of  the  widow  upon  the  same  principle. 
He  there  sajrs,  "  I  take  the  law  to  be  clearly  settled  at  this  day 
that  a  devise  of  lands  eo  nomine  upon  trusts  for  sale,  or  a  devise 
of  lands  eo  nomine  to  a  devisee  beneficially,  does  noi  per  se  ex- 
press an  intention  to  devise  the  lands  otherwise  than  subject  to 
its  legal  incidents,  thai  of  dower  included.  There  must  be 
something  more  in  the  will,  something  inconsistent  with-  the 
enjoyment  by  the  widow  of  the  dower  by  metes  and  bounds,  or 
the  devise  standing  alone,  will  be  construed  as  I  have  stated." 
And  in  Harrison  v.  Harrison^  (1  Keeiis  Rep.  768,)  Lord  Lang- 
dale  says  that  prima  facie  the  testator's  farms,  lands,  and  all 
his  other  real  estate,  must  mean  the  real  estate  of  which  he  had 
the  power  of  disposing ;  which  would-be  his  real  estate  subject 
to  lawful  claims,  and  one  of  those  claims  would  be  the  dower 
of  his  wife.  Here  the  whole  property  is'  devised  to  the  widow 
during  her  widowhood*  Of  course  no  question  of  dower  could 
arise  while  she  continued  a  widow,  as  she  was  ^titled  to  the 
possession  of  the  whole  during  that  time.  And  the  subsequent 
devise  of  his  whole  real  estate  to  his  three  sons  is  not  necessarily 
inconsistent  with  an  intentioui  on  the  part  of  the  testator,  that 
his  wife  should  be  left  to  her  legal  right  of  dower  alone  for  her 
support,  after  the  particular  estate  which  had  been  devised  to  her 
had  been  determined,  by  her  marriage. 
In  the  language  of  the  vice  chancellor  and  master  of  the  roUa 
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i&  the  above  cases,  prima  facie  the  devise  of  the  testator's  i^hole 
real  estate  to  his  three  sons  after  that  time  did  not  per  se  express 
an  intention  to  devise  such  real  estate  otherwise  than  subject  to 
its  legal  incidents,  one  of  which  l^al  incidents  ^as  the  widow's 
common  law  right  of  dower  therein. 

For  these  reasons  I  think  we  cannot  deprive  the  Wife  of  the 
testator  of  her  dower  in  the  lands  of  her  deceased  husband  sub- 
sequent to  her  mirriage,  consistently  with  the  settled  rule  of  law 
on  this  subject ;  and  that  the  judgment  of  the  supreme  court 
was  right  and  should  be  ikffirmed.  • 

On  the  question  being  put,  "Shall  this  jpdgment  be  reversed ?" 
(be  members  of  the  court  voted  as  follows : 

For  reversal :  Senator  Deyo. 

For  affirmance :  The  President,  The  Chancellor,  and 
Senators  Backus,  Barlow,  Beers,  Bockee,  Burnhah^ 
GotiNiNo,  Emmons,  Faulkner,  Folsom,  Hand,  Johnson,  Les- 
ifER,  LoTT,  Porter,  Sedgwick,  Smith  and  Talcott — 19. 


Judgment  affirmed. 


The  Mayor  &c.  op  the  City  op  New-York  t».  Bailst 

and  others. 

An  action  cm  the  ease  for  malfeasance  will-  lie  against  a  corporation. 

Ilie  degree  of  care  which  a  party  who  eonstracts  a  dam  acrois  a  stream  is'bofmd 

to  use,  is  in  proportion  to  the  extent  of  the  injmy  which  will  be  iikelj  to  rseolt  to 

third  persons,  provided  it  should  prove  insufficient.    Per  Waz.wokth,  CktmedUr, 
II  18  not  enoagh  that  the  dam  is  safficient  to  resist  ordinary  floods.    If  the  stream 

ia  occasionally  subject  to  great  freshets,  those  must  likewise  be  guarded  against 
flhteh  a  measure  of  prudence  is  recjulred  in  such  eases  as  a  discreet  person  wooAl 

tmo  if  the  Whole  riak  were  liia  own.    Per  Walwoktb,  CkanoeUer, 
A  muniinpal  corporation  is  responsible  for  the  negUgence  or  unakiUfoInees  of  its  afento 

and  servants  when  employed  in  the  construction  of  a  work  for  the  benefit  of-  the 

city  or  town  subject  to  the  government  of  such  corporation. 
^%e  owner  of  real  estate '  is '  responsible  for  the  negligent  acts  of  peraotts  ttoploytd 

Vol.  n.*  65 
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in  makingr  ereetions  upon  it  lor  hie  benefit,  thong^h  the  relatkm  of  master  and 
ant  does  not  exist  between  each  owner  and  the  penons  so  em^yed.    Per  Wib- 
woETH)  Chancellor,  and  Hand,  Senator, 

An  action  on  the  case  lies  against  the  corporation  of  the  city  of  New-York  ix 
injuries  oceamoned  to  third  persons  by  the  negligent  and  anskillful  construction  of 
a  dam  on  the  Croton  river,  beiog  a  part  of  the  works  boilt  pursoant  to  the  aot  lot 
supplying  the  city  with  pure  and  wholesome  water,  (Stai,  1834,  p.  451  0  it  ap- 
pearing that  the  title  to  the  land  upon  which  the  same  was  erected  was  vested  in 
the  corporation,  pursuant  to  ihe  fourteenth  section  of  the  act 

The  thirteenth  section  of  the  aot  above  mentioned,  providing  a  summary  appraise- 
ment of  damages  for  certain  injuries,  is  not  applicable  to  eases  where  the  injmy 
was  the  result  of  negligenep  or  unskillfulness  on  the  part  of  the  persons  employed 
on  the  works  authorized  by  that  act 

On  error  from  the  supreme  court  The  defendants  in  error 
brought  an  action  of  trespass  on  the  case  in  the  court  below 
against  the  corporation  of  the  city  of  New- York  for  n^ligence, 
in  constructing  the  dam  across  the  Croton  river,  where  that 
stream  is  diverted  for  the  purpose  of  supplying  the  city  of 
New-York  with  water,  in  so  unskillful  a  manner,  that  on  the  oc- 
casion of  a  freshet  in  the  river  occurring  after  its  erection,  the 
dam  was  swept  away,  and  the  plaintiffs'  buildings  and  property 
situated  below  on  the  stream  were  carried  off  and  destroyed  by 
the  passing  down  of  the  water  which  had  been  accumulated  by 
means  of  the  dam. 

The  cause  was  twice  tried,  at  the  Westchester  circuit,  before 
RuGGLES,  late  C.  Judge.  On  the  first  trial  the  plaintiffs  were 
nonsuited  by  the  direction  of  the  judge,  but  the  nonsuit  was  set 
aside  by  the  supreme  court  upon  a  case.  For  a  statement  of 
the  pleadings  and  a  report  of  the  case  as  then  presented,  together 
with  the  opinion  of  the  court  upon  that  occasion,  see  3  Hill,  631. 

On  the  second  trial,  which  took  place  in  June,  1843,  the  plain* 
tifis,  for  the  purpose  of  shewing  the  relation  which  the  defen- 
dants sustained  to  the  enterprise  of  constructing  the  Croton 
Water  Works,  of  which  the  dam  in  question  was  a  part,  and 
their  agency  in  the  work,  gave  in  evidence  the  several  acts  of 
the  legislature,  and  the  reports,  resolutions  and  other  documents 
proved  by  them  on  the  former  trial,  and  mentioned  in  the  report 
in  3d  Hill. 

The  plaintiffs  also  proved  their  ownership  of  a  dam  and  wire 
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manufactory  and  a  number  of  other  buildings,  and  a  quantity 
of  land  situated  on  the  banks  of  the  river  below  the  dam  of  the 
Croton  Water  Works,  and  of  a  large  amount  of  personal  prop- 
erty in  and  about  the  buildings ;  and  }hat  on  the  8th  day  of 
January,  1841,  there  was  a  high  freshet  in  the  river,  during  which  ^ 
a  large  portion  of  the  upper  dam  was  carried  off,  and  a  very 
great  body  of  water  which  had  been  accumulated  in  the  pond 
flowed  down  upon  the  plaintifl^'  buildings  and  carried  them 
away,  destroying  much  personal  property  and  doing  a  large 
amount  of  damage.  They  also  gave  some  evidence  respecting 
the  construction  of  the  dam,  and  as  to  former  floods  in  the  rivery 
and  of  the  comparative  height  of  the  water  during  this  and  the 
prior  freshets.  It  appeared  that  the  water-way  of  the  dam  was 
about  eighty  feet  in  length.  The  embankment  of  the  dam  was 
about  two  hundred  and  fidy  feet  long.  Such  parts  of  the  testi- 
niony  as  are  necessary  to  be  particularly  referred  to,  are  mentioned 
in  the  opinion  of  the  chancellor.  After  giving  evidence  of  the 
value  of  the  property  destroyed  and  of  the  amount  of  damages, 
the  plaintiffs  rested. 

The  defendants^  counsel  moved  for  a  nonsuit,  contending, 
1st.  That  there  was  no  proof  of  unskillfulness  or  negligence  in 
the  constructing  of  the  dam ;  2d.  That  this  action  could  not  be 
sustained  against  the  defendants,  the  work  in  question  having 
been  constructed  by  the  water  commissioners  appointed  by  the 
governor  and  senate,  and  not  by  or  under  the  control  of  the  defen- 
dants ;  3d.  That  the  defendants  acted  as  public  agents  in  all  that 
they  had  done  in  respect  to  the  work  in  question,  and  for  that 
reason  were  not  responsible ;  and  moreover,  that  they  are  not  a 
private  corporation  entrusted  with  the  performance  of  the  work 
in  question ;  and  lastly,  that  the  only  remedy  of  the  plaintiffs 
for  their  damages  was  by  an  appraisement  of  the  same,  pursuant 
to  the  provisions  of  the  act  of  1834  {Stat.  1834,  p.  453,  }$  13, 
14.)  The  judge  denied  the  motion,  and  the  defendants  there- 
lipon  excepted. 

Evidence  was  then  given  on  the  part  of  the  defendants,  and 
the  cause  was  submitted  to  the  jury,  who  found  a  verdict  for  the 
plaintifis  for  $62,888,73,  for  which  the  court  below,  denying 
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the  defendants'  motion  for  a  new  trial  upon  a  Ull  of  exception 
rendered  judgment  for  the  pUiiiiifis.* 

P.  A.  Cawdrejh  for  tlie  plaintiffii  in  error. 

1.  There  was  no  evidence  of  negligencei  and  the  plaintiA 
should  therefore  have  been  nonsuited.  None  of  the  facts  prored 
afforded  any  inference  of  imskillfulness  on  the  part  of  the  engi* 
neers  or  mechanics  who  constmcted  the  dom.  The  flood  wliich 
swept  it  away  was  of  unprecedented  extent,  and  aflbrded  no 
just  means  of  testing  the  strength  or  snfBciency  of  the  dam. 
{Tawnsetid  v.  iSusq.  Jkimpike  Co^  G  John.  90 4  Lwingsiom 
y.  Adcums^  8  Cawen,  175.) 

2.  The  defendants  below  cannot  be  held  responsible  for  any 
supposed  negligence  in  tlie  construction  of  the  dam.  They  did 
not  appomt  the  water  commissioners  or  the  engineers  or  agents 
who  executed  the  work^  and  iiad  no  .power  to  direct  them  as  to 
the  manner  of  doing  it,  of  to  remove  them  for  unskillful  ness  or 
misconduct  It*was  not  entrusted  to  the  defendants  to  accept 
or  approve  of  the  dam  when  finished.  This  was  left  to  the  dis* 
cretion  of  the  water  commissioners.  The  plan  which  the  com* 
missioners  adopted  and  the  common  council  approved  was 
general  in  its  character,  and  did  not  embrace  the  details  of  tbt 
work  or  shew  the  particular  manner  in  which  the  dam  was  to 
be  constructed.  The  water  conunissioners  derived  their  antho^ 
ity  in  relation  to  the  work  fmm  the  laws  of  the  state,  and  not 
from  the  common  councih  The  instructions  which  that  body 
gave  to  proceed  with  the  work,  was  a  method  provided  by  law 
for  the  corporation  to  signify  its  assent  to  the  prosecution  of  the 
enterprise.  The  city  corporation  could  not  exercise  any  an- 
thcHrity  over  a  work  to  be  prosecuted  beyond  the  limits  of  its 
own  jurisdiction.  The  legislature  therefore  requiredi  as  a  coo* 
dition  to  the  privilege  given  cC  constructing  the  work,  thai  it 
should  be  done  under  the  control  of  state  officers  sutjject  to  be 
removed  by  the  state  government  The  power  of  removal  was 
in  iact  exercised,  and  the  commissioners  who  were  in  office  when 
the  dam  was  cairied  off  were  persons  who  bad  been  substitoled 
hf  the  governor  and  senate  in  the  place  of  those  originaU]f 


ALBANY,  DECEMBER,  1849.  437 

^  -  ■ 

The  MavDiv  4bo.  of  New«YDrk  «.  Bailtjr. 


appointat  The  work  was  actually  performed  by  the  conir^o 
tats  under  a  written  agreement  with  the  water  commissioners. 
The  legislatuipe  might  undoubtedly  hme ,  pvovided  that  the  cor* 
poration  should  be  liable  to  suits  at  lawfbr  the  acts  oromissiotw 
of  the  water  commissioners,  and  then  if  the  common  council  had 
accepted  the.  act,  the  defendants  would  have  been  responsible. 
Bal  no  such  statutory  obligation  has  been  im^posed  upon  them. 
The  relation  which  the  defendants  sustained  to  the  work  halrn 
i|)g  been  such  as  has  been  stated^  they  are  not  liable  at  commoa 
law  for  any  deficiency  or  unskillfulness  in  the  construction  of 
the  dam«  {Lane  v.  Cotton^  1  Salk.  17;  Bowcher  v.  Notdstrom^ 
1  Taunt  568 ;  Nicholson  v%  MouuBey^  15  E€tat^  390;  Laugh-. 
#r  V.  Pointer,  &  B.  ^  Cress.  M7 ;  (^tiarman  v.  Burnett,  6 
Meea.  ^  Welab.  609 ;  FerUon  v.  Dublin  8.  Poo.  Co.,  8  Adolph. 
4*  Ellis,  835 ;  MiUigan  v.  Wedge,  12  id,  737 ;  Rapson  v.  Co- 
iiU,  9  Mees.  4*  Wdsb.  713;  Molloy,  De  Jure  Maritimo,  b.  2, 
4h.3,  i  13;  Story  on  Agency,  ii  452,  453  a,  453  b,  456,  and 
note  3,  to  p,  94.)  Whenever  the  law  compels  any  person  to 
eoqrioy  a  particular  individual  in  a  lawful  enterprise,  it  takes 
ftway  any  responsibility  for  the  negligent  or  wrongful  acts 
of  snch  individual.  {Story  an  Agency,  i  456,  a;  Herrick  v. 
4/07%,  1  Cuines,  207,  Root  v.  Chandler,  10  Wend.  112.) 

3.  If  the  de&ndonts  are  to  be  regarded  as  the  employers  of 
tfie  water  conuaissioners  and  their  engineers,  dLC  they  acted  in 
fhat  business  in  a  public  capacity,  and^  like  other  public  agents^ 
ape  irresponsible  for  the  misconduct  of  those  necessarily  em*, 
ployed  by  them.  The  defendants  should  be  regarded  as  the 
^ents  of  the  piibliC|  in  supplying  a  portion  of  its  territory  with 
#iie  of  the  essential  means  of  health  and  life,  and  not  as  a  pri> 
vate  corporation  undertaking  the  enterprise  for  profit.  This  ia 
evident  from  the  fact  that  the  legislature  entrusted  the  execu- 
tioii  of  the  work  to  stat&  officers  only.  {Hall  v.  Smith,  2  Bing. 
\S6. ;  Humphreys  v.  MearSf  I  Man.  ^  Byl.  187 ;  Stery  an 
Agency,  i  319.) 

4.  The  only  remedy  of  the  pkiintiSb  for  their  dnmages,  waa 
iy  an  nppraisraent  of  the  same  under  the  act  of  1834  {Stai. 
1S34,  p.  453, }  13;  Calking  v.  Baldwin,  4  Wetid.  667.) 
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E.  P.  Hurlbutj  for  the  defendants  in  error. 

1.  The  motion  for  a  nonsuit,  so  far  as  it  was  founded  on  the 
alleged  absence  of  eridence  of  negligence  and  unskillfuInesS| 
was  properly  denied.  The  fact  that  the  dam  gave  way  and  de- 
stroyed the  plaintiffs'  property  was  enough ;  as  a  presumption  of 
negligence  would  arise  from  this  circua;)stance,  which  would 
require  evidence  on  the  part  of  the  defendants  to  repel.  {Aldr 
ridge  v.  The  Great  Western  Railway  Co.,  3  Man,  4*  G?r. 
616 ;  Staffordshire  Canal  Co.  v.  Hallen,  6  Barn,  ^  Cress,  317 ; 
Stokes  V.  Saltonstally  13  Peters,  181, 182.)  But  there  was  posi- 
tive evidence  that  the  dam  was  unskillful! y  constructed  and  was 
iDSut&cient  to  stand  the  high  floods  which  ought  to  have  been 
expected.  The  water-way  was  less  than  one-third  the  width 
of  the  river  during  ordinary  floods.  This  was  insufficient  to 
pass  off  the  water;  and  in  this  as  in  other  particulars  there  was 
gross  unskillfulness.  The  flood  in  which  the  dani  was  destroy* 
ed  was  not  of  extraordinary  magnitude,  and  should  have  been 
contemplated  in  the  erection  of  the  dam. 
'  2.  The  defendants  are  liable  in  this  action.  A  private  corpo* 
ration  would  be  liable  in  such  a  case.  The  enterprise  of  sup* 
plying  the  inhabitai>ts  of  the  city  of  New-York  with  water  for 
pay,  was  not  an  act  of  sovereignty,  but  an  ordinary  business ; 
and  when  a  government  becomes  a  partner  in  a  trading  com- 
pany, it  divests  itself  of  its  sovereignty,  and  assumes  the  char- 
acter of  a  private  citizen.  {Bank  of  U.  S,  v.  The  Planter^ 
,Bank  of  Georgia,  9  Wheat.  R,  904.)  Municipal  corporations 
are  held  responsible  for  such  positive  acts  or  omissions  of  duty  as 
would  charge  natural  persons  in  a  like  case.  {Fowls  v.  The  Conh 
man  Council  of  Alexandria,  3  Peters,  409 ;  Clark  v.  The  May- 
or, ^•c,  of  Washington,  12  Wheat.  40 ;  The  Mayor  of  Lynn  v. 
Turner,  Cowp.  86 ;  Goodloe  v.  The  City  of  Cincinnati,  4  Ham' 
mond,  600 ;  Smith  v.  The  same,  id.  614 ;  Moodalay  v.  The 
East  India  Co,,  1  Bro.  Ch.  R.  469 ;  Western  v.  The  Mayor^ 
^c.  of  Brooklyn,  23  Wend.  334 ;  McCullovgh  v.  Tlie  same, 
id.  468.)  The  fact  that  the  dam  was  situated  in  Westchester 
county,  is  enough  to  deprive  it  of  the  character  of  an  act  of  the 
government  of  the  city  of  New- York ;  for  the  work  was  to  ba 
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done  without  the  corporate  limits,  and  affected  'the  rights  of 
persons  who  are  not  the  subjects  of  its  municipal  authority. 
(  Wilkock  on  Corp.  16 ;  Vin,  Abr.j  CorportUions^  A,  2.)  As  to 
persons  and  property  in  Westchester  county,  therefore,  the  city 
corporation  must  be  regarded  as  a  private  company  owning  and 
transacting  business  relating  to  real  estate,  and,  like  private  per* 
sons,  bound  so  to  use  its  own  as  not  to  injure  another's.  {Bush 
y.  Sieinman,  1  Bos.  ^  Pull  404 ;  Rowe  v.  The  Granite  Bridge 
Co.y  21  Pick.  344;  Ex  parte  Jennings^  6  Cowen^  652,  note.) 
The  mere  ownership  of  the  dam  by  the  defendants  renders  them 
liable.  {Bush  v.  Steinman^  supra;  Stone  v.  Cartwright^  6 
r.  K.  411 ;  Fletcher  v.  Braddick,  5  Bos.  ^  Ptdl  182.) 

The  water  commissioners  were  the  agents  of  the  defendants. 
The  corporation  was  not  bound  to  construct  these  works  under 
the  acts.  By  voluntarily  accepting  the  conditions  tendered  by 
the  legislature  and  directing  the  work  to  be  carried  on,  they 
adopted  the  officers  as  their  own  agents.  {Ang.  ^  Ames  on 
Corp.  46,  50.) 

The  provision  in  the  act  of  1834  for  the  appraisement  of  dam* 
ages  is  entirely  inappropriate,  and  was  not  intended  to  apply  to 
such  an  injury  as  was  proved  in  this  case ;  and  the  legislature, 
moreover,  could  not  constitutionally  enact*  that  injuries  caused 
by  negligence  should  be  redressed  by  an  appraisement  of  com* 
missioners.  Citizens  sustaining  damages  from  such  acts  are  en« 
titled  to  the  constitutional  mode  of  trial  by  jury.  {Steele  v« 
The  Inland  Lock  Nav.  Co,,  2  John.  283 ;  Fletcher  v.  TTie  Aw 
bum  and  Syr.  R.  R.  Co.^  26  Wend.  462.) 

The  Chancellor.  Although  it  was  once  doubted  whether 
an  action  of  trespass,  or  trover,  or  an  action  on  the  case  for  mal- 
feasance  would  lie  against  a  corporation,  it  is  now  settled  in 
England,  as  well  as  in  this  state  that  such  an  action  may  be 
maintained  against  corporations  as  well  as  actions  upon  the 
case  for  nonfeasance.  ( Yarborough  v.  The  Bank  of  England^ 
16  Easfs  Rep.  6 ;  Duncan  v.  The  Surrey  Canal,  3  Stark. 
Rep.  50 ;  Bridge  v.  The  Grand  Junction  Railway  Company^ 
3  Mees.  ^  Wels.  Rep.  244 ;  Mamed  v.  77le  Monmouthshire 


440     CASES  IN  THE  COURT  OF  ERRORS. 


11)©  Mayor,  &.O.  of  New- York  p.  Bailey. 


Ncuoigution  Company ^  3  Railway  Ca.  by  Myvson,  Carrotp- 
^  Olivery  159 ;  Bloodgood  v.  The  Mohawk  ^*  Etudson  JR.  R. 
Compavy^  18  WemL  Rep.  9;  Tovmsend  v.  The  Susquehan^ 
Tiah  Ttirvpike  Company^  6  Johru  Rep.  90.)  The  two  prin- 
cipal questions  presented  iox  our  consideration  in  this  case 
therefore  are,  Firsts  whether  at  the  time  the  motion  for  a  non- 
suit was  made  there  was  sufficient  evidence  to  have  authorized 
the  jury  upon  that  evidence,  uncontradicted  and  unexplained, 
to  find  that  the  dam  of  the  defendants  was  npt  in  a.  situation  to 
resist  the  action  of  such  extraordinary  floods  as  might  reason- 
ahly  have  been,  anticipated ;  and  Secondly^  whether  if  the  dam 
was  not  in  a  situation  to  resist  such  floods,  the  corporation  of 
tbd  city  of  New- York,  as  the  owner  of  the  3am,  is  answerable 
fo^  the  loss  which  other  persons  sustained  by  reason  of  such 
dam  being  swept  away  by  the  flood  of  1841. 

Upon  the  first  of  these  questions,  there  appears  but  little  room 
forNdoubt.  What  evidence  was  given  on  the  part  of  the  defen- 
dants, to  contr2idict  or  explain  the  testimony  stated  in  the  bill 
of  exceptions,  we  do  not  know ;  and  we  cannot  therefore  say 
whether  the  verdict  of  the  jury  upon  the  whole  case  was  right 
oi:  wrong.  But  if  this  case  had  rested  upon  the  testimony  of 
the  plaintiffs'  witnesses  alone,  as  that  testimony  is  stated  in  this 
bill  of  exceptions,  I  think  the  jury  would  have  been  authorized 
to  find  that  the  dam  was  not  such  an  one  as  ought  to  have  been 
constructed  and  maintained  for  the  purpose  for  which  it  was  in- 
tended, and  for  the  safety  of  those  whose  property  wpuld  probably 
be  injured  by  the  breaking  of  that  dam.  The  degree  of  cara* 
and  foresight  which  it  is  necessary  to  use,  in  cases  of  this  de- 
aeription,  must  always  be  in  proportion  to  the  nature  and  mag* 
nitude  of  the  injury  that  will  be  likely  to  result  from  the 
occurrence  which  is  to  be  anticipated  and  guarded  against. 
And  it  should  be  that  care  and  prudence  which  a  discreet  and 
cautious  individual  would  or  ought  to  use  if  the  whole  risk  and 
loss  were  to  be  his  own  exclusively.  /Here  the  probable,  if  not 
the  necessary,  consequence  of  the  carrying  ofi*  of  the  city  dam, 
by  a  flood^  would  be  not  only  to  sweep  away  the  buildings  and 
•lections  of  all  the  owners  of  property  upon  the  Croton  below 
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fuch  dam,  but  also  to  endanger  the  lives  ojf  such  owners  and 
of  their  fiimilies.  The  dam  should,  therefore,  have  been  con- 
structed in  such  a  manner  as  to  resist  sucli  extraordinary  floods 
as  might  have  been  reasonably  expected  occasionally  to  occun 
And  if  the  flood  of  1841  was  not  much  higher  than  any  which 
had  been  known  to  occur  upon  this  stream  within  the  memory 
of  man,  those,  who  had  the  charge  of  the  construction  of  th^ 
dam  should  have  anticipated  such  a  flood ;  and  should  have 
provided  a  dam  that  would  have  been  suflicient  to.  resist  the 
operation  of  that  flood^/I  should  think,  from  the  evidence  con- 
tained in  this  bill  of  exceptions,  that  the  width  of  the  water-way, 
by  which  the  water  was  to  be  discharged  over  the  lip  of  the 
dam,  was  insufficient  to  discharge  the  waters  of  such  a  flood; 
whereby  the  water  was  raised  so  as  to  flow  over  ttie  embank- 
ment of  earth  and  cut  it  away;  and  that  the  whole  difliculty 
and  loss  arose  from  not  anticipating  and  guarding  against  so 
great  a  rise  in  ttie  waters  of  the  stream.  Although  the  flood  of 
1*841  was  not  an  ordinary  one,  I  think  the  evidence  of  the 
plaintifls  was  sufficient  to  authorize  the  jury  to  find  that  it  wa3 
one  of  those  occasional  floods  to  wliich  the  Crofoh  had  some- 
times been  subject,  and  which  should  therefore  have  been  pro- 
vided against  by  those  whose  duty  it  was  to  guard  against  the 
probable  consequence  of  such  a  flood.  C.  Flewelling,  who 
lived  upon  the  Croton  within  two  miles  of  the  city  dam,  and 
was  born  there,  testified  that  he  had  seen  the  river  higher  than 
i|j_1841,  something  more  thon  twenty  years  previous  to  thjat 
time.  He  says  nothing  of  the  Boods  of  1837  and  of  1839,  as  he 
was  then  in  Bedford.  But  Gedney,  Marshall  and  Tompkins, 
all  of  whom  lived  about  two  miles  above  the  dam,  thought  by 
the  height  of  the  water  upon  Elbow  Island  that  the  same  wqs 
h»  high  in  the  flood  of  1837  as  in  that  of  1841.  And  Frost  and 
Bailey,  jun.  both  testified  that  the  floods  of  1839  and  of  1843 
were  nearly  as  great  as  in  1841.  If  the  evidence  given  by 
these  witnesses  was  to  be  credited  therefore,  the  flood  of  1841 
was  an  occurrence  which  ordinary  care  and  prudence  should 
llfive  anticipated  and  guarded  against. 

The  question  whether  the  corporation  of  the  city  of  New- 
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Tork  is  answerable  for  the  iDsufficiency  of  the  dam  to  resist 
the  action  of  such  an  occasional  flood,  is  one  of  more  doubt  and 
difficulty.  I  do  not  think  there  is  anything  in  the  objection 
that  the  corporation,  in  the  construction  of  the  Croton  dam  and 
aqueduct,  was  not  responsible  for  the  acts  of  its  agents  and 
servants,  if  the  engineers  and  water  commissioners  employed 
by  it  are  to  be  considered  such  agents  and  servants.  Nor 
was  this  a  case  in  which  the  plaintiffs  were  required  to  have 
had  their  damages  appraised  under  the  provisions  of  the  act  of 
May,  1834,  even  if  they  had  the  right  to  apply  for  the  appoint 
ment  of  commissioners  to  estimate  tiie  amount  of  their  damages 
under  the  13th  section  of  that  act ;  unless,  indeed,  the  counsel 
for  the  plaintiffs  in  error  are  right  in  supposing  that  no  common 
law  action  could  have  been  brought  against  the  corporation  foi 
such  injury  to  the  property  of  others  if  no  provision  for  such  an 
appraisal  had  been  made. 

(  I  have  great  difficulty,  however,  in  bringing  my  mind  to  the 
conclusion  that  the  relation  of  master  and  servant,  or  of  princi- 
pal and  agent,  existed  in  this  case,  between  the  corporation  and 
the  engineers  and  others  employed  in  the  construction  of  this 
dam ;  so  as  to  render  such  corpomtion  liable,  on  that  ground, 
for  negligence  which  had  occurred  in  such  construction.  The 
water  commissioners  were  not  appointed  by  the  corpomtion, 
nor  were  they  subject  to  its  direction  or  control  in  any  respect, 
after  it  had  once  signi6ed  its  will  that  the  work  should  proceed. 
Neither  had  the  corporation  any  right  to  interfere  in  the  ap- 
pointment or  in  the  removal  of  the  engineers  and  others  who 
were  employed  in  the  constniction  of  the  work ;  nor  even  to 
withhold  the  payment  of  their  wages,  out  of  the  fund  provided 
by  law  for  such  payment  It  is  tnie  the  corporation  may  be 
said  to  have  set  the  water  commissioners,  first  appointed  by  the 
governor  and  senate,  in  motion,  by  directing  them  to  proceed 
and  execute  the  work  according  to  the  provisions  of  the  statnte. 
But  something  more  than  that  is  necessary  to  constitute  the 
relation  of  principal  and  agent,  or  of  master  and  servant,  be- 
tween those  parties.  For  a  plaintiff  in  a  judgment  who  delivers 
an  execution  to  the  sheriff  to  be  collected,  and  directs  him  to 
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proceed  thereon  acoording  to  law,  sets  such  sheriff  in  motion. 
The  sheriff,  however,  is  neither  the  agent  nor  the  servant  of  the 
plaintiff,  but  is  the  mere  officer  of  the  law  in  the  collection  of 
such  execution;  and  the  plaintiff  is  not  answerable  either  for 
the  misfeasances  or  the  malfeasances  of  the  sheriff  in  his  pro- 
ceedings upon  such  execution. 

There  is  a  class  of  cases,  however,  in  which  an  action  upon 
the  case  for  damages  may  be  maintained  against  a  party  for  an 
injury  sustained  by  another,  by  the  wrongful  act  of  a  third  per- 
son, although  the  relation  of  principal  and  agent,  or  of  master 
and  servant,  did  not  exist  between  the  defendant  and  the  person 
whose  wrongful  act  caused  the  damage  to  the  plaintiff.  The 
case  of  Bush  v.  Steinman,  (1  Bos.  ij*  Pull,  404,)  which  was 
referred  to  upon  the  argument,  belongs  to  this  class  of  cases. 
There  the  defendtmt  had  become  the  purchaser  of  a  dilapidated 
house  by  the  way  side,  but  which  he  had  never  occupied.  He 
contracted  with  a  surveyor  of  buildings  to  repair  such  house. 
The  surveyor  contracted  with  a  carpenter  to  do  the  whole  labor 
and  to  furnish  materials;  the  latter  contracted  with  a  mason  for 
a  part  of  the  job,  and  he  ogreed  with  a  lime  burner  to  furnish 
and  deliver  the  lime.  The  lime  burner's  servant  brouo^ht  the 
lime  and  deposited  it  in  the  highway  in  front  of  the  defendant's 
house ;  in  consequence  of  which  deposit  the  plaintiff  and  his 
wife,  in  passing  along  the  highway,  were  overturned  and  in- 
jured. Chief  Justice  Eyre,  before  whom  the  cause  was  tried, 
thought  the  relation  of  master  and  servant  did  not  exist  between 
the  defendant  and  the  lime  burner's  man,  and  that  the  plaintiff 
ought  to  be  nonsuited.  To  save  expense,  however,  he  suffered 
a  verdict  to  be  taken  for  the  plaintiff,  with  liberty  to  move  the 
court  in  bank  for  a  nonsuit.  A  motion  was  made  accordingly, 
but  after  hearing  counsel,  the  nonsuit  was  denied,  and  the 
plaintiff  was  permitted  to  recover.  The  chief  justice,  who  ulti- 
mately concurred  with  his  brethren  in  that  decision,  said  they 
were  all  satisfied  that  the  action  would  lie,  though  they  had 
great  difficulty  in  stating  with  accuracy  the  grounds  upon 
which  it  was  to  be  sustained.  He  says  in  express  terms,  that 
the  relation  between  master  and  servant,  as  commonly  exem- 


444     CASES  IN  THE  COURT  OF  ERRORS 

The  Major,  &c.  of  N^w-York  v.  Bailey. 

plified  in  actions  brought  ngninst  thp  roaster^  Mpae  not  suffioieot 
to  suslniu  the  decision  in  tbnt  case ;  md  tbattbe  gcneriol  propo- 
sition that  a  peijson  shall  be  answerable  for  any  injury  whicl| 
arises  in  carrying  into  execution  tliat  which  bo  had  employed 
another  to  do,  was  too  large  and  too  loose.  The  court  of  com* 
mon  pleas  appears  to  have  based,  its  decision  in  that  case  upoa 
the  ground  that  the  owner  of  the  premises  was  answerable  for 
th^  nuisance  which  he  had  suffered  to  remain  in  front  of  his 
biuilding,  and  between  it  and  the  middle  of  the  highway  to 
which  his  premises  pr^^sumptively  extended.  Rooke,  justice^ 
fays,  a  man  who  has  work  going  on  upon  his  own  premises 
.and  for  his  own  benefit  must  bo  civilly  answerable  for  those 
whom  he  employs;  that  it  shall  be  intended  by  the  court  that 
Ike  has  control  over  those  who  work  upon  his  premises,  and  be 
$hall  not  be  allowed  to  discharge  himself  froin  that  intendment 
of  law  by  any  act  or  contract  of  his  own ;  that  he  ought  to  re- 
serye  such  control,  and  if  he  deprives  iiims^lf  of  it,  the  law  will 
90t  permit  him  to  tjtke  advantage  of  thot  circumstance  in  opder 
to  screen  himself  from  on  action.  That  principle  applied  to 
the  present  case  will  render  the  corporation  of  tfaB  city  of  New- 
York  liable  for  the  improper  construction  of  its  Cro(on  dam,byi 
Of  under  the  aylhority  of  the  water  conin^issioners,  for  th^ 
benefit  of,  and  on  the  premises  owned  by  that  corporation. 

By  tbe  fourteenih  section  of  tlae  act  of  May^  183^  the  title  <^ 
the  property  taken  by  the  water  commissioners  for  the  purposes 
of  thai  act  is  declared  to  be  vested  in  the  ci;y  corporation.  The 
4am  and  the  aqueduct  must,  therefbiic,  be  considered  the  property 
of  the  defendaots  in  the  court  below.  And  if  a  dam  which  was. 
a  nuisance,  was  allowed  to  be  erected  and  to  remain  upon  th^: 
premises,  the  owner  of  such  premises,  the  corporation  of  New- 
York,  is  properly  answerable  for  the  damage  which  others  havio 
SMStained  tht^reby.  It  is  true  the  corpomtion  had  no  control, 
over  the  water  commissioners,  nor  over  the  engineers  or  conr 
tractors  employed  by  them.  But  the  act  of  the  legisloJture  di4 
not  allow  the  water  commissioners  to  go  on  with  the  work,  at 
the  risk  and  at  the  expense  of  the  corporation,  imtil  the  lutt^ 
had  instructed  them  to  proceed.    Such  instruction  having  beeu 
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given,  however,  the  corporation,  as  owner  of  the  premises  on 
which  the  dam  was  erected  and  maint»ified,  must  be  answdra- 
ble  if  its  dam,  which  was  subsoqnently  erected  under  tlie  direction 
of  those  commissioners,  becdme  a  nuisimce  and  produced  injury 
to  the  owners  of  property  on  the  stream  below. 

Ai?ain ;  by  the  general  pridciptes  of  the  common  law,  the 
owner  or  occupier  of  premises  was  liable  for  any  miisances  upon 
such  premises,  on  the  ground  that  he  was  bound  to  control 
the  use  of  his  property,  and  to  use  it  in  such  a  manner  as  not  to 
produce  injury  to  others.  And  if  the  owner'of  land  allows  others 
to  erect  nuisances  thereon,  or  suffers  his  premises  to  be  in  sucih 
A  situation  as  to  produce  injury  to  others,  he  is  answerable  for 
such  injury.  Thus  where  the  occupier  of  a  bouse  by  the  road 
side  suffers  it  to  become  so  dilapidated  as  to  be  likely  to  fall 
upon  passengers,  he  is  indictable  for  the  nuisance.  {Regina  v. 
Waits,  1  Salk.  357,)  And  if  such  house  should  actually  &1I 
upon  a  passenger  and  injure  him  or  his  property,  the  owner  or 
occupier  of  such  house  would  be  answerable  for  the  damc^ 
occasioned  thereby.  In  Payne  v.  Rogers^  (2  JSefi.  Bl,  Rep. 
349,)  an  action  upon  the  case  was  sustained  against  the  oti^ner 
of  a  house  for  an  injury  to  the  plaintiff  occasioned  by  his  leg 
slipping  through  a  hole  in  the  side-walk,  into  a  vault  or  cetlar 
belonging  to  such  house,  owing  to  the  grate  which  covered  H 
being  out  of  repair.  And  i  think  be  would  also  have  been  liable 
iH  that  case  even  if  the  grate  had  been  intentionally  destroyed 
by  the  wrongful  act  of  a  third  person,  if  the  oxvner  of  the  build- 
ing had  neglected  to  cause  such  side-walk  to  be  repaired  within 
a  reasonable  time  after  the  grate  bad  been  destro3red.  It  is  upon 
the  ground  that  the  dam  was  the  property  of  the  corporation  and 
that  such  corporation  was  legally  bound  to  see  that  its  corporate 
property  was  not  used  by  any  one  so  as  to  become  noxious  to  the 
occupiers  of  property  on  the  river  below,  that  the  judgment  in 
this  case  must  be  sustained  if  it  can  be  sustained  at  all.  And 
upon  that  ground,  though  I  eoofess,  with  some  hesitation,  I'shall 
assent  to  the  affirmance  of  the  jnci^meDi  of  the  court  below. 
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Hand,  Senator.  One  point  presented  for  our  consideration  in 
this  case  is,  whether  the  plaintiff  below  ought  not  to  have  beec 
nonsuited  for  want  of  sufficient  proof  of  negligence  in  the  construc- 
tion of  the  dam.  However  much  I  might  differ  from  the  jury 
in  my  estimate  of  the  skill  and  labor  of  the  distinguished  engi- 
neer who  had  charge  of  the  work  in  question ;  yet  after  verdict 
I  could  not,  upon  a  writ  of  error,  vote  to  reverse  a  judg;-ment  for 
want  of  testimony  upon  a  mere  question  of  fact  On  looking 
over  this  case  I  think  there  was  sufficient  evidence  when  the 
plaintiffs  rested  to  justify  the  judge  in  refusing  the  nonsuit  and 
suffering  the  case  to  go  to  the  jury. 

Nor  do  I  consider  the  objection  valid,  that  the  remedy  of  the 
plaintiffs  below  was  by  application  to  the  vice  chancellor  under 
the  act  of  1834,  and  that  the  .plaintiffs  have  mistaken  their  fo 
rum.  Indeed  I  am  strongly  impressed  with  the  opinion  that  the 
remedy  by  appraisement  there  provided  is  wholly  inapplicable 
to  this  class  of  cases.  But  if  it  were  not  so,  the  statute  contains 
no  prohibitory  clause,  and  a  common  law  remedy  cannot  be 
taken  away  by  mere  implication  in  such  cases.  If  the  same 
statute  gave  the  right  and  the  remedy  it  might  be  different. 

The  great  and  it  seems  to  ipe  the  only  important  question  in 
this  cause  is,  whether  the  defendants  below  are  liable  for  the 
negligence  of  the  persons  employed  on  the  work  in  question. 
It  was  a  pretty  good  stretch  of  power  tinder  the  right  of  eminent 
domain,  to  enter  and  take  distant  private  property  for  the 
purpose  of  supplying  a  certain  place  with  water.  It  was  even 
thought  by  many,  that  to  exercise  this  right  in  favor  of  rail-road 
companies,  on  the  ground  of  their  public  utility,  when  the  gov- 
ernment and  supervision  of  the  road  and  the  entire  emoluments 
belong  to  the  company,  was  going  very  far.  But  to  take  private 
property  in  one  place,  for  the  exclusive  benefit  of  the  inhabitants 
of  another,  is  certainly  proceeding  to  the  utmost  limit  of  power. 
The  legislature,  at  its  last  session,  gave  the  same  right  to  an  in* 
dividual,  on  the  ground  that,  if  constitutional  at  all,  it  was  as 
much  so  to  give  the  franchise  to  a  real  as  to  an  artificial  person.(a) 


(a)  See  Stat  1845,  j}.  193,  eh,  185. 
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This  however  has  not  been  made  a  point  in  the  case,  and  prob- 
ably since  the  decision  in  this  court  in  favor  of  rail-roads,  the 
analogy  is  so  strong  tliat  perhaps  the  cases  may  not  be  distin* 
gtiishable. 

I  believe  it  to  be  well  settled,  that  a  municipal  corporation 
may  be  made  liable  civiliier  in  certain  cases  like  any  other  cor- 
poration or  a  private  person,  though  it  is  created  mainly  for  the 
purpose  of  local  government,  and  is  for  that  purpose  entrusted 
with  some  of  the  ordinary  attributes  of  sovereignty.  Indeed, 
where  even  a  sovereign  state  becomes  a  member  of  or  interested 
in  a  corporation,  its  interests  are  just  as  amenable  to  the  laws 
of  the  land  as  those  of  an  individual.  Its  sovereignty  prevents 
a  suit  against  it  by  name ;  but  its  rights  in  those  matters,  in  re* 
spect  to  which  it  has  laid  aside  its  sovereign  character,  are  to  be 
treated  like  those  of  others.  To  use  the  language  of  Chief  Jus- 
tice Marshall,  in  a  case  where  a  state  was  a  member  of  a  private 
corporation,  {Bank  of  U.  S,  v.  7%e  Planters^  Bank  of  Georgia, 
II  Wheat  904,)  "  the  state,  by  giving  a  bank  a  capacity  to  sue 
ftnd  be  sued,  voluntarily  strips  itself  of  its  sovereign  charactet 
fo  far  as  respects  the  transactions  of  the  bank,  and  waives  al. 
the  privileges  of  that  chamcter.  As  a  member  of  a  corporation, 
m  government,  never  exercises  sovereignty."  Again,  "govern- 
tnent  by  becoming  a  corporator,  lays  aside  its  sovereignty  so  far 
us  respects  the  transactions  of  the  corporation,  and  exercises  no 
power  or  privilege  which  is  not  derived  from  the  charter."  {See 
Also  6  Hill,  33;  2  DalL  419.)  And  upon  analogous  princi-  ( 
pies,  municipal  corporations,  though  not  liable  for  the  acts  of 
independent  officers  whose  duties  are  specifically  prescribed  by 
law  though  appointed  by  them,  have  been  held  liable  for  the 
acts  of  their  officers  and  agents  of  whom  they  had  the  appoint- 
ment and  supervision,  and  when  the  duty  to  be  performed  was 
for  the  benefit  of  the  corporation.  {Schinotti  v.  Bumsted,  6 
T.  /?.  646 ;  Clark  v.  Mayor,  ^c.  of  Washington,  12  Wheat. 
40 ;  Best,  C  /.  in  Hall  v.  Smith,  2  Bing.  166 ;  Moodalay  v. 
East  India  Co.,  1  Bro.  C  R.  469 ;  Martin  v.  Mayor,  ^c,  of 
Brooklyn,  1  HUl,  645:  Mayor  of  Lynn  ▼.  Turner,  Cowp.  86; 
Goodloe  y.  City  of  Cincifinati,  4  Hammond,  600 ;  Mitfordf 
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103.)  In  the  case  of  dark  V.  Mayor  of  Wtishin^ton,  Chief 
Justice  Mnrshall  laid  gfreat  stress  upon  the  fact  that  the  lotteiy 
was  "for  effecting  an  important  improvement  in  the  city." 
On  the  other  hand,  where  such  a  corporation  is  bound  to  ap- 
point an  officer  for  the  performapce  of  a  public  duty,  it  is 
not  liable.  Neither  iis  an  individual,  who  in  the  performance 
of  a  public  duty  is  obliged  to  appoint  third  persons  to  perform 
labor  for  the  public,  liable  for  their  acts,  unless  in  cases  of  per 
sonal  supervision,  so  long  as  they  keep  within  the  scope  of 
their  authority;  as  a  clerk  of  the  commissioners  of  streets  fot 
the  acts  of  the  surveyor,  and  the  like.  {Hall  v.  Smithj  2  Bing 
156 ;  Whitfield  v.  Ld,  Le  Spencer,  Covrp,  764 ;  Nichohon  v. 
Mounsey,  15  East,  384;  Harris  v.  Baker,  4  M,  i^  SeL  27; 
TTie  Plate  Glass  Co.  v.  Meredith,  4  T.  Jff.  794 ;  1  id.  172 ;  3 
Pet.  409 ;  4  Johh.  R.  459 ;  9  id.  117;  10  Wend.  1 12.)  Neither 
is  an  individual,  in  the  performance  of  an  official  duty  not  min- 
isterial, and  the  performance  of  which  requires  the  exercise  of 
discretion  anf]  judgment,  liable  to  a  civil  action,  where  no  cor- 
ruption or  malice  can  be  imputed  if  he  keeps  within  the  scope 
of  his  authority.  {Kendall  v.  Stokes,  3  How.  87 ;  Tompkins 
V.  Sands,  8  Wend.  462 ;  Gidley  v.  Ld.  Palmerston,  3  B.  ^ 
B.  275,  and  cases  cited  supra.)  Otherwise,  where  he  has  no 
judicial  power  or  discretion  at  all.  (Lrf.  Brougham,  in  Fergu- 
son V.  Earl  of  Kinnotd,  9  Clark  ^  Finnellt/^s  Rep.  289 ;  Id 
Peters,  403.) 
For  negligence  in  the  use  of  personal  property  in  private  busi- 

« 

ness,  there  seems  to  have  been  some  contrariety  of  opinion  in 
England.  In  relation  to  the  liability  of  hirers  and  owners  of 
carriages,  there  has  been  heretofore  much  conflict.  Perhaps  it 
may  now  be  considered  settled  there,  in  the  case  of  QuarmM 
r.  Burnett,  (6  MeeSi  ^  Welsh.  499,)  and  see  12  Adolph.  ^  Et^ 
Us,  737. 

We  are  also  referred  to  the  cases  arising  out  of  the  coTlisiaQ 
of  ships.  Here,  too,  there  is  some  difference  of  opinion ;  sOM 
of  the  cases  holding  that  the  master  and  owner  are  not  liabh 
while  the  ship  is  under  the  charge  of  the  pilot.  {Snellv,  Rtik^ 
I  John.  R.  306 ;  7%e  Maria,  2  Rob.  Adm.  JR.  95 ;  TAis  Agfi- 
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eojo,  7  Law  Jurist^  157 ;  Biweher  v.  Naidstronif  1  Tauni.  568 ; 
Lvjcoif  y.  Jngranhf  6  ilffi^s^  ^  Wehb.  302;  Mcintosh  v.  Slade^ 
6  £kw?i.  4*  C!rc5».  657.)  But  Fletcher  v.  Braddick^  (5  J5o*.  4* 
Pu//:  182,)  axud  fu^sey  v.  Donaldsm,  {2  Doll.  206,)  hold  the 
o^irners  liable.  la  Fletcher  v.  Brctddick^  the  commissioners  of 
the  nayy  had  chartered  the  vessel  aiid  put  an  officer  on  board, 
and  a  king's  pilot  was  in  charge.  In  the  case  of  Fenton  v.  i>a&- 
Un  Steam  Packet  Co.^  (8  Adolph.  4*  ElUs^  835,)  the  defendants 
let  the  vessel  and  furnished  the  captain  and  crew,  but  the  party 
who  hired  her  paid  every  thing  and  was  on  board  ;  yet  the  de- 
fendants were  held  liable.  So,  too,  in  Martin  v.  Temperley^  (4 
Adolph^  4*  -^^^^9  ^'  S'  298,)  where  the  defendant  hired  licensed 
watermen  to  work  his  barges  by  the  job,  it  was  held  that  he 
was  liable  for  their  neglect  The  court  seem  to  disregard  the 
opinion  of  Dr.  Lusbington  in  the  case  of  the  "Maria,  and  say 
he  must  have  put  that  case  on  the  pbiaseology  of  the  statute, 
which  exempts  owners  from  liability  for  the  act  of  a  licensed 
pilot.  They  also  distii^oish  the  case  from  the  one  of  Milligan 
v.  Wedgey  (12  Adolph.  ^  EUis^  737,)  where  it  was  held,  that 
the  owner  of  a  bullock  was  not  liable  for  the  acts  of  the  boy  of 
a  h'censed  drover  he  had  employed,  on  the  ground  of  that  being 
a  '<  separate  trade."  Such  is  the  ground  on  which  Rapson  v. 
Cuhitt  (9  Mees.  ^  Welsb.  710)  was  decided.  There  the  de- 
fendant was  employed  by  the  committee  of  a  club  to  do  certain 
work  to  their  rooms,  and  be  employed  a  gas-fitter,  whose  boy 
caused  the  mischief;  and  it  was  held  that  the  boy  was  not  the 
servant  of  the  defendant  And  yet,iia  the  case  oi  Raiidleson 
V.  Mwrrayyi^  AjMph.  4*  EUia^  109,)  a  warehouseman  was  held 
liable  for  the  act  of  a  servant  of  a  carman,  the  latter  being  hired 
by  a  master  potter,  who  was  employed  by  defendant  to  remove 
some  goods,  in  doing  which  the  iojory  happened.  ,  Where  the 
defendant  is  actually  in  ohaji^e,  be  is  generally  held  liable. 
(  WUte  Y.  Hague,  2  Daw.  ^  Rjf.  33.)  I  doubt  whether  4)e 
:owner  is  ever  free  fiom  liabitity  Ibc  tbo  neglect  of  the  pilot,- 11&- 
less  exempled  by  attftule*  Nor  can  I  see  how,  on  prlnoiplay  Ibe 
metce  iact  o£  tifie  penon  employed  having  a  separate  tEad|l^,oan 
Vol.  IL*  67 
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relieve  the  party  for  whose  benefit  the  agent  acts.  We  emfdey 
those  of  a  different  trade  to  do  most  of  our  mechanical  work. 

/>  But  there  is  another  class  of  cases  worthy  of  notice.  These 
are,  where  the  injury  is  done  by  the  neglect  of  those  employed 
to  improve  real  estate.  It  seems  the  proprietor  is  liable  althoi^h 
there  are  several  sub-contracts,  and  there  is  no  personal  super- 
vision by  the  owner,  on  the  ground  that  he  is  owner  and  ex* 
pects  to  derive  benefit  from  the  work.  In  these  cases  the  maxim 
respondeat  superior  applies.  Such  is  the  doctrine  explicitly 
laid  down  in  several  cases.  {Leslie  v.  Pounds^  4  Taunt.  IL 
649 ;  Stone  v.  Cartwrigktj  6  T.  R.  411 ;  Bush  v.  Steinman^  1 
Bos.  ^  Pull.  404 ;  Sly  v.  Edgley^  6  Esp.  Rep.  6 ;  BeHy  C.  X 
in  Hall  v.  Smith,  2  Bing.  156;  Abbot ^  C.  J.  andlAttledaU^X 
in  Laugher  v.  Pointer ,  6  Bam.  4*  Cress.  647 ;  and  see  2  Lev. 
172.)  In  the  case  of  Stone  v.  Cartwright^  a  stewcbrd  hired  and 
paid  the  hands  and  discharged  them  at  his  pleasure,  but  had  not 
the  personal  charge  of  them,  and  the  court  say  that  he  is  a  mid- 
dle man  and  not  liable ;  that  the  action  must  be  brought  against 
the  owner,  or  the  '^  hand  committing  the  injury."  Mere  pay- 
ment for  the  work  by  another  (as  a  lessee)  it  seems  does  not  re^ 
lieve  the  owner.    {Leslie  v.  Pounds,  supra.) 

r  t  think  then  we  may  lay  down  the  following  legal  cordiaiies 
as  deducible  from  the  cases :  A  sovereign  power,  though  it  can 
not  be  sued,  yet  if  it  become  a  member  of  a  corporation,  or  if  it 
acts  through  or  by  a  corporation,  lays  aside  its  sovereignty  as  to 
that  transaction  or  character.  That  though  it  may  perhaps  exer- 
cise its  right  of  eminent  domain,  so  fiir  as  to  allow  a  municipal 
corporation  to  enter  on  private  lands,  on  making  compensatioOi 
for  the  purpose  of  supplying  its  inhabitants  with  wat^ ;  yet  if 
it  lends  its  aid  in  the  further  management  of  the  business,  il 
will  assume  no  mwe  rights  in  that  respect  for  itself^  or  for  die 
corporation,  Ihan  the  corporation  would*  otherwise  have  had. 
That  a  municipal  cerpoffaticm,  though  not  liable  for  acts  requir* 
ing  the  texercise  of  discretion  when  those  acts  are  foor  the  benefit 
of  the  publie,  er  ibr  ithe  acts  g£  independent  officers  whom  it 
is  obliged  to  appoint,  sad  whose  duties  are  specifically  prescribed 
by  law,  yet  is  liable  for  die  acts  of  the  agents  it  voluntarily 
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ployB  .to  do  business  for  its  own  private  benefit,  the  same  as  any 
other  corporation  or  indivictual.  ~  T?hatlHe  owner  of  real  property 
is  liable  for  the  acts  of  those  he  employs,  directly  or  indirectly, 
to  improve  his  property  for  his  own  benefit,  and  particularly  if 
done  at  his  expense ;  and  lastly,  that  a  '^middle  man,"  or  one 
who  merely  selects  the  agents  or  makes  the  contract  but  is  not 
owner,  and  does  not  pay  for,  nor  personally  superintend  the 
work,  is  not  liable.  Perhaps,  paying  would  not  make  any  dif- 
ference, as  was  held  in  Fenton  v.  Dublin  Steam  Packet  Co. 

If  these  positions  are  correct,  I  am  led  to  the  conclusion  that 
they  are  fatal  to  the  motion  for  a  new  trial  in  this  cause.  It 
seems  to  me  that  the  state  is  at  most  but  the  "  middle  man  "  as 
to  the  erection  of  these  works.  As  to  that  part  of  the  business, 
it  lays  aside  its  sovereignty  and  acts  for  and  under  the  corpora- 
tion. The  whole  transaction,  except  the  exercise  of  the  right 
of  eminent  domain  is,  I  think,  purely  a  matter  of  the  corporation, 
at  least  so  far  as  third  persons  are  concerned.  The  corporation 
for  its  own  benefit  applies  for  the  law,  and  an  act  is  passed,  the 
acceptance  of  which  is  not  compulsory,  but  it  is  accepted.  The 
whole  matter  from  this  moment  is  thus  made  voluntary  on  the 
part  of  the  corporation.  Then  the  corporation  owns  the  land 
on  which  the  works  are  erected.  It  pays  the  commissioners  and 
the  engineers,  and  all  the  expenses.  It  adopts  the  plan  and 
gives  instructions  to  proceed  with  the  work.  The  corporation 
also  ratifies  the  contract  The  land  under  streets  is  taken  by 
the  commissioners  "  on  behalf  of  the  corporation,"  and  the  cor- 
poration pays  all  damages,  and  all  this  is  done  for  the  benefit  of 
the  city.  I  think  the  whole  enterprise  is  substantially  the  busi- 
ness of  the  corporation,  and  consequently  that  it  is  liable  in  the 
same  manner  as  though  it  had  actually  appointed  the  agents. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
supreme  court  ought  to  be  affirmed. 

Senator  Bockee  delivered  a  written  opinion  in  favor  of  affirm- 
ing the  judgment  of  the  supreme  court,  in  which  he  came  to  the 
eonclusions,  1st,  that  the  destruction  of  the  dam  by  the  flood  W9S 
prima  fade  evidence  that  it  was  insufficiently  conslmcted ; 
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2ad,  that  bj  the  fueceptanee  of  the  act  of  1834|  and  the  diiedmifl 
by  dse  common  council  of  the  city  of  New-York  to  proceed  with 
the  work,  the  water  commissioners  became  the  agents  of  the 
defendants  by  adoption ;  and  lastly,  that  the  provisioDs  of  the  act 
relating  to  an  appraisal  of  damages  Were  not  aj^icable  to  the 
ease  of  the  plaintiff^ 

Senator  Barlow  delirered  a  written  opinion  also  in  fayor  oi 
affirming  the  judgmsent  of  the  supreme  court,  on  the  ground  that 
by  the  true  construction  of  the  act  and  of  the  proceedii^s  of  the 
common  council  under  it,  the  water  commissioners  became  the 
agents  of  the  defendants. 

Gardikisr,  President    If  the  question  was  material  to  the 
decision  of  tliis  cause,  I  should  find  some  difficulty  in  regarding 
the  plaintiffs  in  error  in  the  light  of  a.  private  corporation,  as  a 
rail-road  or  banking  company,  upon  which  a  special  franchise  had  ' 
been  conferred.    The  manifest  distmction  between  that  class  of 
cases  and  the  present  one  is,  that  in  the  former  the  franchise 
wotdd  be  granted  and  accepted  with  a  view  of  directly  benefit- 
ting the  individual  corporation  and  indirectly  the  public ;  and  that 
in  the  present  case  the  object  was  to  preserve  the  health  and  pro- 
mote the  comfort  of  the  residents  in  the  chief  city  of  the  Union ; 
an  object  in  which  the  public  had  a  direct  interest,  while  the 
corporation  of  the  city  of  New-Tork,  as  such,  was  only  indirectly 
beo^tted,  if  at  all.    It  is  true  that  the  corporation  derives  a  rev- 
enue frbm  the  sale  or  lease  of  the  Croton  water ;  but  no  one  can 
suppose  that  revenue  to  the  city  of  New- York  formed  the  motive 
for  this  gmnt  or  for  its  acceptance.    The  legislature  must  have 
believed,  and  the  corporation  of  that  city  knew,  before  it  'in- 
structed the  water  commissioners  to  conmience  this  work,  that 
the  anticipated  revenue  would  be  insufficient  to  pay  the  interest 
upon  the  debt  necessary  to  be  contracted  in  its  prosecution,  and 
that  the  balance  of  interest,  as  well  as  the  principal  of  that  debt, 
tnust  be  drawn  from  the  inhabitants  of  that  city  by  direct  taxa« 
^Oy    fVehave  no  reason  to  suppose  that  this  project  would 
luiTCbctw^  entertained  by  the  people  of  that  city  fbr  a  moment. 


^i^^ir 


fiMT'tbi?  iaar9  j^tuppoie  ^  imm^^'  Tb^  ctistiDction  .U>  which  I 
bt^ye  adverted  is  imppttaott  The  public  interest  required  and 
ioduoed  the  passage  of  the  law,  and  it  was  that  oonsideration^ 
aod  not  the  expectatioa  of  revenue  or  corporate  gain  which  actu- 
ated the  Qomvion  coiinoil  in  acc€{»ting  that  law  with  the  iespon-> 
sibilities  which  it  created.  And  this  conaiderntion  ^ould  have 
it3  legitimate  influence  here,  whm  we  aie  called  i^n  to  give  ^ 
copstruction  to  that  law  by  which  Axos^  cesponsiibilities  may  be 
in(»^aed. 

W^h  these  remarks  I  shall  proceed  to  the  cpnsideration  of  4i6 
only  i^i^e^tion  I  shc^ll  discuss,  and  upon  whict)}  as  I  view  ihe 
ease,  the  ri|;ht$  of  <be  parties  depend.    That  question,  as  stated 
hy  th§  learned  chief  justice,  is  wtiether  the  water  commissioner? 
charged  with  the  immediate  superintendence  and  e:]cecutlon  of 
the  work  sti^nd  in  the  relation  of  agents  deputed  by  the  plain tij9b 
in  error.    At  the  coms^pn  law,  where  an  agency  exists  th^ 
principal  beeches  re9pQnsibIe  for  the  acta  of  his  agent,  because 
he  has  the  right  to  €aa;2ploy  and  the  authority  to  control  him. 
Where,  the  right  of  employment  and  the  authority  to  control  are 
both  waiting,  no  agency  can  exist ;  for  the  acts  of  the  agent 
eannot  in  such  a  case,  upon  the  principles  of  common  law  or 
common  seixse,  become  the  acts  of  the  principal.    Employment, 
however,  ipii^ies  the  right  of  selection  firom  the  community  at 
\9Xge,  or  at  I(9ast  from  a  particular  class.    But  this  statute  gives 
both  the  selection  and  appointment  of  these  commissioners  to 
the  state,  and  in  the  discharge  of  all  their  duties  in  effect  de« 
Glares  them  irresponsible  to  and  independent  of  the  corporation. 
They  cannot  be  removed,  controlled  or  even  advised  by  their 
supposed  pjcinqipals.    Whatever  the  relation  between  these  par- 
ti^es  may  be,  it  would  be  preposterous  to  treat  it  eft  a  common  law 
agency.    The  commissioners,  it  is  true,  have  certain  duties  to 
perform  for  the  benefit  of  the  inhabitants  of  the  city  of  New- 
York  or  pf  the  corpcNration ;  but  these  duties  are  performed  un- 
di^r  the  authority  of  the  law  of  the  sta^te  and  not  under  the 
oprporation.   The  sheriff  and  constables  of  New- York  are  elected 
by  the  inhabitants,  aind  their  duties  are  supposed  to  promote  the 
g^meral  prosperity  of  the  city,  by  their  agency  in  the  adminis- 
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tration  of  justice ;  and  yet  the  corporation  is  no  more  responsi- 
ble for  their  misconduct,  even  in  its  service,  in  its  behalf  and 
at  its  request,  than  for  that  of  a  judge  of  the  superior  court 
Nor  would  it  make  the  slightest  difference  in  principle,  if  the 
duties  of  these  officers  were  prescribed  by  the  charter  and  then 
compensation  paid  from  the  city  treasury.  Suppose  the  legisla- 
ture should  grant  a  private  right  of  way  over  the  land  of  one 
citizen  for  the  benefit  of  another,  and  direct  the  surveyor  general 
to  make  a  survey  of  it,  and  provide  that  he  and  his  assistants 
should  be  paid  by  the  party  benefitted;  and  that  in  the  discharge 
of  this  duty  the  officer,  by  a  careless  use  of  his  instruments, 
should  put  out  the  eye  of  a  bystander.  Would  the  applicant  for 
the  way  be  liable  ?  It  would  be  a  conclusive  answer  to  such  an 
action  that  the  condition  of  the  grant  was  the  payment  of  the 
officer,  and  that  having  been  complied  with,  all  the  rest  was  the 
act  of  the  law  which  designated  the  surveyor  and  prescribed  his 
duties.  A  vessel  upon  entering  a  port  is  obliged,  by  the  general 
law,  to  employ  the  pilot  who  shall  first  offer  to  take  charge  of 
the  ship ;  and  yet  the  master  and  owners  are  not  responsible  for 
injuries  to  third  persons  arising  out  of  the  negligence  of  the  pilot 
while  he  is  thus  in  charge.  The  authorities  are  full  to  this 
point.  {Story  on  Agency^  §  434,  and  cases  cited.)  Suppose 
there  was  no  such  general  law,  but  that  a  company  incorporated 
for  the  purpose  of  navigation  had  a  provision  to  that  effect  in  its 
charter.  Would  the  principles  be  changed?  HThe  theory  upon 
which  the  owners  are  excused  by  the  existing  law  is  that  they 
are  deprived  of  the  right  of  choosing  or  controlling  the  pilot; 
and  the  reason  would  be  equally  strong  if  the  law  was  found  in 
the  charter,  instead  of  being  a  general  maritime  regulation.  It 
is  true  that  in  the  case  supposed  the  company  voluntarily  ac- 
cepted the  charter  and  thereby  assented  to  the  provision  in 
question ;  but  they  did  not  agree  that  the  relation  which  the 
pilot  should  be  deemed  to  sustain  towards  them  diould  be  dif- 
ferent from  that  which  the  common  law  assigns  to  parties  thus 
circumstanced,  or  that  the  party^ho  was  foif  the  time  being  the 
uncontrolled  director  of  ;the  ship,  and  so  constituted  by  the  lav 
under  which  they  had  their  existence,  should  be  adjudged  theii 
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Bervant  or  agent  A  pilot  imposed  upon  the  master  and  owners 
under  the  law  referred  to,  and  the  water  commissioners  in  exe- 
cuting the  work  in  question  were,  I  submit,  the  agents  of  the 
law,  deputed  by  legislatiye  warrant  to  discharge  the  duties  le> 
gaily  belonging  to  their  respective  situations.  The  rights  and 
obligations  of  this  corporation  in  reference  to  this  subject  are 
definitely  fixed  by  the  statute  under  which  the  work  was  carried 
on ;  and  if  that  act  does  not  create  the  relation  of  principal  and 
agent,  or  of  master  and  servant,  between  the  corporation  and 
the  water  commissioners,  no  such  relation  has  ever  existed. 
The  material  question  in  this  cause  must  therefore  be  determined 
by  a  careful  ^examination  of  the  statute.  It  will  not  be  denied, 
it  is  presumed,  that  the  legislature  may  annex  such  conditions 
to  the  grant  of  a  particular  franchise  as  they  may  deem  expedient. 
I  admit  that  in  the  present  case  it  was  competent  for  them  to 
have  declared  that  the  commissioners  should  not  only  perform 
certain  acts  for  the  benefit  of  the  corporation,  but  that  the  latter 
should  be  responsible  for  the  consequences  of  those  acts  in  the 
same  manner  that  an  employer  is  liable  for  the  acts  of  his  agents 
and  servants  at  common  law.  Or  the  legislature  might  have 
clothed  the  corporation  with  the  same  powers  over  the  persons 
who  actually  executed  the  work,  which  are  ordinarily  possessed 
by  employers  in  respect  to  their  servants,  and  then  the  common 
law  liability  would  result  from  the  establishment  of  the  common 
law  relation  of  master  and  servant.  But  it  seems  to  me  that  a 
liability  for  the  acts  of  third  persons  must  necessarily  be  imposed 
upon  a  corporation,  if  at  all,  by  one  or  the  other  of  these  methods. 
There  is  no  tertium  quid  by  which  a  corporation  any  more  than 
an  individual  can  be  made  responsible  for  the  incompetency, 
n^ligence  or  misfeasance  of  third  persons.  The  first  inquiry 
will  then  be,  does  the  statute  in  terms  impose  any  liability  upon 
the  corporation  of  the  city  of  New- York,  the  defendants  below, 
for  the  delinquency  of  the  water  commissioners  appointed  under 
the  statute  in  question,  or  of  the  persons  appointed  or  employed  by 
ihese  commissioners  ?  This  will  not  be  pretended.  The  statute 
certainly  does  not,  in  terms,  (ftclare  that  the  corporation  shall  be 
responsible  for  the  neeligence  or  want  of  skill  of  the  engineers 
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or  subordinates  whom  the  comrnissioners  may  appoint ;  nor  is 
any  provision  to  be  found  in  the  act  to  the  effect  that  the  com- 
missioners shall  be  deemed  the  agents  or  servants  of  the  cor- 
poration. The  law  has  however,  in  other  particulars,  defined 
and  fixed  the  obligations  of  the  city  government.  It  is  to  raise 
money  by  loan,  upon  the  pledge  of  the  revenue  to  be  derived 
from  the  work,  and  set  the  same  apart  to  be  paid  out  upon  the 
drafts  of  the  commis^ners :  first,  for  lands  appropriated  by  the 
commissioners  for  this  work ;  secondly,  to  pay  for  the  construc- 
tion of  the  work  itself;  and  lastly,  to  pay  the  commissioners 
themselves  and  those  they  choose  to  employ.  These  ofoIlga« 
tions,  and  they  are  far  from  being  nominal,  the  plaintiflSs  in  error 
representing  the  city  of  New- York,  by  accepting  tnis  law  as- 
sumed ;  and  there  is  no  complaint  but  that  they  have  been  faith- 
fully performed.  If  any  other  duties  are  imposed  upon  them,  it* 
is  sufficient  upon  this  point  to  say  that  they  are  not  expressed 
in  the  statute. 

In  the  second  place,  does  the  statute  by  any  necessary  impli- 
cation create  the  relation  of  principal  and  agent  as  recognized 
by  the  common  law  between  the  corporation  and  the  commis- 
sioners ?  If  Jt  has,  the.  common  law  liability  of  the  principal 
would  follow  as  a  necessary  incident.  Why  did  the  legislature 
reserve  to  the  state  authorities  the  power  of  appointing  the  com- 
missioners? Obviously  because  the  prosecution  of  this  work 
would  necessarily  affect  the  interest  of  those  who  resided  with- 
out the  bounds  of  the  city,  and  were  neither  directly  or  indirectly 
represented  in  the  city  government.  Agents  of  the  corporation 
would  naturally  be  biassed  in  favor  of  their  constituents,  whereas 
officers  appointed  by  the  state,  whose  powers  and  autl;iority  were 
prescribed  by  a  public  law,  might  be  supposed  to  be  impartial ; 
and  a  sense  of  personal  responsibility  would  secure  vigilance 
and  caution.  Neitlier  the  terms  of  the  statute,  nor  any  reasonable 
inference  from  its  language,  nor  the  supposed  object  of  the  legis- 
lature, afford  the  slightest  warrant  for  the  idea  that  the  corpo- 
ration and  the  commissioners  s^tain  towards  each  other  the 
relation  of  principal  and  agent,  of  that  of  master  and  servant. 

The  learned  chief  justice,  boweveri  remarks  that  'Hhe  under 
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takii^  ^  the  work  was  ngiade  to  depend  apOQ  the  spprtyral  of  Ae 
plan  of  the  Gommissionera  whidi  neoefisarily  i&ydTad  the  right  to 
adopt  or  rejeet  the  inroric  altogether,  if  they  diaiikBd  the  syalam 
prescribed  by  the  legislature.  This  approval  j"  he  adds,  ^  having 
taken  place,  together  with  the  subsequent  measures  of  Ibe  covh 
inon  oouucil  iostfuotiiig  the  commisskmers  to  proceed  in^e 
execution  of  Ibe  work,  oonstitnited  them  the  agents  of  the  plaiu- 
tifi  IB  errot  as  effectoaliy  as  if  the  latter  had  ^originally  iqppointed 
them.  The  aeC  of  adoptioa  in  the  one  case  was  as  fsee  and  ^v^ol* 
imtary  as  the  appouitment  in  tbe  edier."  The  reasons  thus 
succinctly  but  dearly  stated,  are  undoubtedly  those  which  gov- 
erned tfie  court  in  ibeir  decision,  and  upon  tbem  the  viery  aUe 
counsel  for  the  defeodaBts  in  error  have  placed  their  chief  reli- 
ance. Tbe  oomoKXi  council  had  the  right  to  approve  or  idisap- 
prove  of  the  plan  adopted  by  die  commisskm^ss ;  but  that  siirdy 
did  not  include  the  right  to  reject  that  rejport  became  tliey  dis- 
approved of  the  law,  or  of  the  xngcsii  by  whom  it  was  to  foe 
exeouted.  T%ey  had  accepted  tbe  law,  as  we  have  seen,  immor 
diately  upon  its  passage.  They  had  provided  for  tbe  payment 
of  the  commissioners,  and  thus  acquiesced  in  and  acted  under 
tiie  law.  The  report  and  plan  were  laid  before  them.  The 
only  question  finr  the  consideration  of  tbe  comflMm  council  was 
whether  the  plan  of  the  work  presented  bytfae commissioners 
was  such  as  they  could  approve.  If  the  plan,  as  auch,  was  un- 
objectionable, they  could  not  rejeet  it  without  hekig  guilty  of 
official  perjury.  Let  us  test  this  principle,  which  lies  at  the 
foundation  of  tbe  opinion  of  the  supreme  icourt.  Suppose  the 
common  council  had  declared,  by  resolution,  that  they  cordially 
approved  of  the  plan  presented  by  the  commjissioners  as  the  best 
that  could  be  devised ;  but  that  they  rejected  it  because  th^y 
disliked  the  law,  or  distrusted  the  competency  of  tlie  qommis- 
sioEKrs.  The  supreme  court  would  have  oc^rected  such  a 
decision  upon  mandamus^  and  would  have  declarad  to  the  oor» 
poration  that  having  accepted  the  law,  they  ware  bonod  by  ils 
provisions,  and  moreover,  tbat  their  duty  was  q)ecific  to^approvn 
or  disapprove  of  the  plan  of  the  work  upon  its  merits ;  And  Aat 
in  the  discharge  of  their  duty,  they  were  not  at  liberty  to  ^ty^nUm 
ToL.  II.*  68 
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into  the  expediency  of  the  law,  or  the  qualifications  of  the  com 
missioners  appointed  by  the  state.  I  am  compelled  to  dissent 
from  the  reasoning  of  the  learned  chief  justice  upon  this  branch 
of  the  case.  I  insist  that  there  is  a  plain  distinction  between 
approving  the  plan  of  a  public  Tirork,  and  of  the  law  authorizing 
it  and  the  agents  by  whom  it  is  to  be  executed,  and  that  the  plan 
in  this  case  may  have  been  worthy  of  all  commendation  in  the 
opinion  of  the  common  council,  aldiough  they  thought  the  law 
defective,  and  the  state  agent  incompetent  to  the  erection  of  a 
gate  across  a  turnpike.  The  other  act  of  the  common  council, 
which  is  relied  upon  in  the  opinion  of  the  supreme  court  as  evi- 
dence of  voluntary  adoption  of  these  commissioners  by  thii 
corporation  as  their  agents,  is  their  instructions  given  to  the 
commissioners  to  proceed  in  the  work.  The  difficulty  in  this 
assumption  of  the  learned  chief  justice  who  delivered  the  opinion, 
consists  in  supposing  that  in  giving  these  instructions  the  com- 
mon council  acted  voluntarily,  and  that  they  possessed  the  legal 
right  to  withhold  them ;  whereas  they  had  no  discretion  on  the 
subject  By  the  seventh  section  of  the  act,  if  the  common  council 
approved  the  plan  they  were  to  submit  the  question  of  raising 
the  money  necessary  to  complete  the  work  to  the  electors  of  the 
city,  for  their  assent  If  a  majority  gave  that  assent,  the  eighth 
section  provides  that  ^'  it  shall  then  be  lawful,"  for  the  common 
council  to  instruct  the  commissioners  to  proceed  in  the  wcnrk, 
and  that  <'it  shall  also  be  lawful,''  for  the  common  council  to 
raise  the  money  to  carry  on  the  work  by  loan.  It  will  not  be 
pretended,  it  is  presumed,  that  the  corporation,  after  giving  the 
instructions,  to  proceed  with  the  work,  were  at  liberty  to  refuse 
to  raise  the  money  necessary  to  carry  it  on.  Yet  the  same 
language  is  applied  to  each  of  these  subjects  in  the  same  section. 
The  statute,  in  this  respect,  is  mandatory.  In  each  case  it  says 
that  the  act  to  be  done  shall  be  lawful.  In  both  the  acts  them- 
selves must  be  performed.  The  precise  point  was  so  settled  by 
the  supr^e  court  in  7%^  City  of  Netth  York  v.  Furze,  (3  SOf 
614 ;)  and  upon  the  authority  of  that  case  a  mandamus  would 
have  lain  to  the  common  council  if  they  had  withheld  the  in* 
structions  prescribed  in  the  stotutc.    Again,  this  doctrine  of 
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voluntary  adoption  by  acts  subsequent  to  the  acceptance  of  the  • 
law,  is  opposed  by  the  difficulty  that  up  to  the  time  of  the  ap«  \ 
proTal  of  this  plan  the  commissioners  were  the  agents  of  nobody.  \ 
They  may  haye  been  engaged  with  a  whole  corps  of  assistants 
and  engineers  for  a  year,  in  making  surveys  and  preparing  a 
plan,  for  which  the  corporation  was  to  pay.  During  the  whole 
of  the  time  they  were  certainly  not  the  agents  of  the  corporation, 
for  the' acts  of  assent  and  adoption  relied  on  had  not  then  taken 
place ;  and  if  during  this  period  they  were  the  officers  of  the 
law,  it  is  difficult  to  perceive  why  they  should  be  held  to  sustain 
a  different  character  while  they  were  performing  the  remaining 
duties  prescribed  by  the  statute  under  which  they  were  appointed. 
It  may  be  proper  to  observe,  with  a  vie;w  to  a  correct  under- 
standing of  this  subject,  that  as  early  as  the  year  1832,  a  draft 
of  a  law  was  approved  by  ttfe  authorities  of  the  city  of  New- 
Tork,  which  in  terms  conferred  upon  the  corporation  of  that 
city  the  authority  to  appoint  water  commissioners  to  enter  upon 
lands,  and  in  general  to  perform  the  several  duties  imposed  upon 
the  water  commissioners  by  the  existing  law.  This  bill  did  not 
become  a  law.  In  the  year  1833,  an  act  was  passed  which  pro- 
vided that  the  governor,  with  the  consent  of  the  senate,  should 
appoint  five  persons  as  water  commissioners,  who,  by  subsequent 
sections  of  the  act,  were  clothed  with  the  powers  which  by  the 
bill  prepared  as  above  mentioned  were  sought  to  be  conferred 
upon  the  mayor,  aldermen  and  conmionalty  of  the  city.  This 
act  expired  by  its  own  limitation  in  February,  1834,  after  having 
been  accepted  by  the  corporation.  In  May,  1834,  the  act  was 
passed  under  which  the  dam  in  question  was  built,  which 
contains  substantially  the  provisions  of  the  act  of  1833,  which, 
as  we  have  seen,  had  been  adopted  by  the  corporation.  The 
inference  is  therefore  irresistible  that  the  act  of  1834  was  ac- 
cepted at  the  time  of  its  passage,  and  before  any  commissioners 
had  been  appointed.  At  all  events  it  was  adopted  prior  to  the 
report  of  a  plan  and  estimate  by  the  commissioners  to  the  cor- 
poration, as  is  manifest  from  the  ordinance  of  the  common 
council  of  July,  1834,  with  a  copy  of  which  we  have  been 
furnished  by  the  parties. 
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i  am  tbeeefore  of  opiQiw  tbol  the  jiidgmeDl  should  be  »- 
v^eraed.  JRfrf^,  b^K^use  tbe  liability  soqgbt  lo  b^  eofiupced  against 
th^  plftifitifis  io  error  is  not  kaposed  «qpoa  Hi^vfi  by  tbe  tenm  oyf 
the  statute  whi«b  spepiihlly  designates  tbe  ads  lo  be  done  and 
the  respooaibilities  to  be  incurj^ed  by  the  city  of  jlAew-York. 
Secondly^  becsiuse  this  obligation  ^^xmof.  be  iaiapliecij  inatwnuch 
aa  tbe  corporation  by  the  statute  we  c^privad  oi  tbe  right  to 
selept  or  appoint  the  oommissapi^iejs  an^d  of  aU  af^tbority  o¥er 
Utem'-HT^his,  (M)o  or  both  of  i¥bicb  are  icuUfgp^qsaiUe  to  the 
exietence  of  an  agency  at  ^enuaao^  lew,  wA  tjae  reapwaibilitka 
iBcideot  thereto.  Thirdlt/t  because  it  ww  the  oibvioms  inte^tioil 
of  the  legislature  to  protect  the  intereiat  of  parsons  renidii^  with* 
out  the  Unfits  of  tbe  ci^  wbi(&  might  be  affected  by  this  work, 
tfairough  the  intervention  of  their  own  officers.  fhurUily,  be- 
cause die  commissioners  wei^  not  adopted  ^y  t^e  defendants, 
below  as  their  agents^  neither  by  the  acceptance  iOf  the  law  for 
the  reasons  statedi  nor  by  the  apjitrovial  of  tbe  plaia,  the  authority 
to  give  such  approval  not  necesssrily  nor  in  any  way  wvolving 
the  right  to  reject  the  plan  on  accoiwt  of  objections  to  ihe  law 
or  the  persons  by  whom  it  was  to.  be  executed,  nor  by  tbe  in- 
structions to  proceed  given  to  the  coBUuis$io|ier%  tha  poqpioratioii 
having  no  right  to  withhold  such  instructions. 

On  the  question  being  put  '<  Shall  this  ju^fment  be  xeversedi'' 
the  members  of  the  «ourt  voted  as  follows : 

For  reversal:  The  President,  and  Setiaiws  FohBOUj 
Jones  aod  Lott — 1. 

For  affirmance :  Tbe  Chancellor,  and  SetuiUors  BACiJOSy 
Barlow,  Beers,  Bockee,  Burnham,  Chamberlain,  Clark, 
Corning,  Deto,  Emmons,  Faulkner,  Hand,  JoaNson^ 
Lester,  Porter,  Sedgwick,  Smith  and  Talcott— 19. 

Judgment  affirm^ 
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Russell  vs.  The  Mayor,  d&c.  of  yre  City  op  New-York 

• 

The  oorpomtion  of  the  0U7  of  New-York  ia  not  liable  m  an  aetioB  at  oommon  law 
brought  to  recover  compensation  for  the  loss  of  personal  property  deposited  in  a 
building  which  was  destroyed  by  virtue  of  an  order  of  the  mayor  and  two  alder- 
men pursuant  to  the  statute  0i  R,  JL  368,  §  81)  to  prevent  die  spreading  of  a 
cotiflagratioii* 

Tlie  remedy  of  the  owners  of  pioperty  destroyed  ponnant  to  soeb  aa  order  against 
the  corporatloi^  is  limited  to  an  assessment  according  to  the  statote,  and  does  not 
therefore  extend  to  the  loss  of  property  belonging  to  persons  having  no  interest  in 
the  buildings  (destroyed,  toch  persons  not  being  entitled  to  an  assessment. 

The  authority  conferred  by  the  statute  on  €»  mayor,  &c.  to  order  the  destruction 
of  buildings  to  prevent  the  spreading  of  a  fire  is  not  a  grant  of  the  right  of  eminent 
domain^  and  is  not  therefore  within  the  constitutional  provision  requiring  compen- 
sation to  the  owner  of  private  property  taken  for  public  use.  Per  Sbesmam  and 
PoRTKR,  Senatore, 

The  statote  confening  that  authority  is  a  regulation  of  the  right  which  individuals 
possess  to  destroy  private  property  in  oases  of  inevitable  necessity,  to  prevent  the 
spreadiog  of  fire  or  other  great  calamity.    Per  Shkeican,  Senator, 

The  mayor  and  aldermen,  in  making  an  order  for  the  destruction  of  a  building  pur 
suant  to  the  statute,  do  not  act  as  the  officers  or  agents  of  the  corporation,  but  as 
magistrates  designated  by  the  legislature  for  the  execution  of  a  public  duty.  Per 
Shkrman  and  Porter,  Senators, 

On  error  from  the  supreme  court.  Russell  sued  the  corpora- 
tion of  the  city  of  New-York  in  the  superior  court  of  that  city 
m  assumpsit  for  the  value  of  a  quantity  of  merchandize  which 
was  destroyed  in  the  great  fire  in  December,  1836.  The  goods 
were  deposited  in  a  store  in  Exchange  place,  which  was  blown 
up  and  destroyed  by  order  of  the  mayor  and  two  aldermen,  in 
order  to  prevent  the  fire  from  extending  in  that  direction.  The 
first  count  of  the  declaration  stated  that  by  an  act  of  the  legisla- 
tuie  which  was  passed  April  9th,  1813,  upon  the  applkcUian  and 
(U  the  request  0/  the  defendaniSf  the  mayor  or  recorder  with  the 
tonsettt  of  any  two  aldermen,  of  three  alderm^,  vere  authorized  to 
order  any  building  which  should  be  On  fire,  or  which  they  might 
deem  hazardous  and  likely  to  take  fire  or  to  convey  the  fire  to 
other  buildings,  to  be  pulled  down  or  destroyed.    {2  ILL.  1818| 
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p.  368,  i  81.)  (a)  That  on,  &c.  certain,  to  wit,  fifty  buildings 
situate  in  the  first  ward  of  the  said  city  were  on  fire,  and  were 
burning  so  rapidly  that  all  the  buildings  in  the  city  would  have 
been  destroyed  but  for  the  destruction  of  the  building  in  which 
the  plaintifi''s  goods  were  deposited ;  that  the  mayor  and  two 
aldermen  deeming  that  building,  which  was  not  yet  on  fire, 
hazardous  and  likely  to  take  fire  and  to  communicate  it  to  other 
buildings,  did  pursuant  to  the  act  aforesaid  order  it  to  be  de- 
stroyed, and  that  it  was  accordingly  blown  up  and  destroyed 
by  the  servants  and  agents  of  the  defendants  for  that  purpose 
appointed,  for  the  preservation  of  all  the  other  buildings  and 
personal  property  in  the  city  and  for  the  common  benefit  of  all 
the  inhabitants  thereof    The  plaintiff  further  averred  that  he 


(a)  The  sectioni  rdmtincf  to  this  sabjeet  are  as  ibllowB: 

i  81.  And  be  it  farther  eoaoted,  that  wheo  any  buildmg  or  buildnigi  in  the  citf 
of  New-York  shall  be  on  fire,  it  shall  be  lawful  for  the  mayor,  or  in  his  absence  the 
recorder  of  the  city,  with  the  consent  and  concurrence  of  any  two  of  the  aldermen 
thereof,  or  for  any  three  of  the  aldermen,  to  direct  and  order  the  same,  or  any  other 
building  which  they  may  deem  hazardous,  and  likely  to  take  fire,  or  to  convey  dw 
fire  to  other  buildings,  to  be  puUed  down  or  destroyed ;  and  upon  the  applicatioii  of 
any  person  interested  in  such  building  so  pulled  down  or  destroyed,  to  the  mayor  or 
recorder  or  any  two  aldermen,  it  shall  be  their  duty  to  issue  a  precept  for  a  jury  to 
inquire  of  and  assess  the  damages  which  the  owners  of  such  building,  and  all  per 
sons  having  any  estate  or  interest  therdn  have  respectively  sustained  by  the  pulling 
down  or  destroying  thereof ;  which  precept  shall  be  issued,  directed,  eieeiited, » 
turned  and  proceeded  upon,  and  the  proceedings  thereon  shall  take  eflect,  as  nearly 
as  may  be,  in  such  manner  as  by  the  two  hundred  and  nineteenth  sectioa  of  this 
act  are  directed,  in  relation  to  ground  taken  for  the  purposes  therein  mentioned ;  and 
the  said  inquiry  and  assessment  having  been  confirmed  by  the  mayot^s  eooit,  the 
sums  assessed  fay  the  said  jury  shall  ^  paid  by  the  said  mayor,  alderaien  and  een- 
fflonalty,  to  the  respeottve  persons  in  whose  lavor  the  jury  shall  have  -^nessed  the 
same,  in  full  satisiaetion  of  all  demands  of  such  persons  respectively  by  reason  d 
the  pulling  down  or  destroying  of  such  building ;  and  the  mayor's  ooort.  htbn 
whom  any  such  psooess  shall  be  returnable,  shall  have  power  to  compel  the  attend* 
anoa  of  jurofs  and  witnesses  upon  any  each  asseasment  of  damagea. 

i  83.  And  be  it  further  enaetedi  that  the  aora  assessed  by  sooh  Joiy  as  afctsssid^ 
fer  any  building  so  palled  down  or  destroyed  as  albiesaid  (the  same  aasseaassnl  aad 
inquiry  having  been  oonfinned  by  the  court)  shall,  together  with  the  PipBnitis  of  lbs 
proceedings  for  such  assessment,  be  borne  and  defrayed  by  the  said  maywy  aU«- 
men  and  ooounonal^i 
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had  DO  estate  or  interest  in  the  building,  but  that  he  was  law* 
fully  possessed  of  merchandize  lawfully  stored  and  deposited 
therein  of  great  value,  to  wit,  of  the  value  of  ten  thousand  dol- 
lars, which  was  destroyed  by  the  blowing  .up  of  the  building 
and  whoHy  lost  to  the  plaintiff,  of  which  the  defendants  had 
notice ;  whereby  the  defendants  became  liable  *'  to  cause  just 
compensation  to  be  made  unto  the  said  plaintiff  for  the  loss  and 
destruction  of  his  said  goods  f  in  consideration  whereof  the 
defendants  promised  the  plaintiff  that  they  ^'  should  and  would 
by  all  such  due  and  lawful  ways  and  means  as  the  laws  and 
customs  of  the  state  of  New-Tork  allow  and  approve,  cause  just 
compensation  for  such  loss  and  destruction  as  aforesaid,  to  be 
made  to  the  said  plaintiff  when  they  the  said  defendants  should 
he  thereunto  aAerwards  requested."  Breach,  that  the  defendants 
•1  though  requested,  &c.  and  although  a  reasonable  time  had 
••lapsed,  had  not  caused  compensation  to  be  made  or  taken  any 
«(ieasures  for  that  purpose.  In  respect  to  the  fifteen  other  coun|s 
of  which  the  declaration  was  composed  it  is  sufficient  to  state 
that  they  were  substantially  like  the  first,  except  that  certain  of 
them  omitted  the  averment  that  the  statute  referred  to  was 
tiassed  on  the  application  of  the  defendants,  and  that  others  did 
.*ot  refer  to  the  statute  at  all ;  some  omitted  the  statement  that 
Wie  destruction  of  the  building  was  by  the  agents  and  servants 
v{  the  defendants,  while  another  set  stated  the  obligation  and 
ihe  promise  of  the  defendants  to  be  to  make  just  compensation 
Ibr  the  goods,  or  to  pay  what  they  were  reasonably  worth.  The 
X)unts  also  varied  in  the  statement  of  the  necessity  of  destroy- 
ing the  building,  a  portion  of  them,  like  the  one  above  men- 
tioned, stating  it  absolutely,  and  the  others  averring  only  that 
Ihe  mayor,  &c.  or  the  defendants  deemed  the  store  to  be  hazard- 
ous and  likely  to  take  fire  and  to  convey  the  said  fire  to  other 
buildings.  The  defendants  demurred  generally  to  the  declara- 
tion, and  the  plaintiff  joined  in  demurrer. 

The  superior  court  gave  judgment  for  the  defendants,  upon 
which  the  plaintiff  sued  out  a  writ  of  error  to  the  supreme  court, 
where  the  judgment  of  the  superior  court  was  affirmed.  Tt^e 
^aintiff  thereupon  brought  error  to  this  court.    The  justices  of 
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tfad  supreme  court  in  giting  judgment  refilled  to  adeebion  of 
that  court  at  a  former  term  in  the  cause  of  Lttwrence  4md  others 
against  the  same  defendants^  in  which  the  same  questions 
arose,  for  their  reasons  for  the  judgment  of  affirmance  in  tibts 
case.  The  opinion  in  the  former  case  was  delivered *in  the  fol- 
lowing terms  by  , 

Bronson,  J.  This,  action  is  founded  upon  the  allegation  that 
the  property  of  the  plaintiffs  has  been  taken  for  public  use  by 
the  defendants;  and  it  is*then  said,  that  the  plaintifis  may  have 
an  action,  by  virtue  of  the  seventh  section  of  tlie- seventh  article 
of  the  constitution,  which  provides  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation. 

Without  going  much  at  large  into  the  question,  I  am  of  opin- 
ion that  the  case  does  not  come  within  this  clause  of  the  consti- 
tution. If  the  property  was  ^  taken"  by  any  body,  within  die 
meaning  of  the  clause,  it  was  not  taken  by  the  corporation  of 
the  city  of  New- York,  nor  for  their  use.  It  was  taken  by  the 
mayor  and  two  aldermen  who  ordered  the  destraction  of  the 
building  in  which  the  goods  were  contained,  or  by  the  persons 
who  executed  their  mandate.  And  the  property  was  not  taken 
'<  for  public  use,"  but  it  was  destroyed  to  prevent  the  spreading 
of  a  conflagration,  and  thus  saving  the  property  of  other  persons 
in  the  immediate  neighborhood.  It  was  taken  for  private  use. 
Nine4enths  of  the  city  had  little  or  no  interest  in  the  question, 
and  the  corporation,  as  such,  had  none  fit  all. 

I  agree  with  Mr.  Justice  Oakley,  in  his  opinion  in  the  soperior 
court,  that  '^tbe  benefit  arising  firom  the  act  was  local  and  indi- 
vidual, and  cantiot  be  considered  as  public,  without  doi^  vio- 
lence to  language,  in  its  ordinary  meaning.  Still  leas  can  it  be 
eonsidered  a  benefit  to  the  defendants.  The  corporation,  as  a 
body  politic,  possesses  property,  and  also  certain  corpontte  rigbts 
and  powers,  in  which  ail  the  citizens  have  a  common  interest 
But  it  does  not  in  any  sense  represent  the  individutd  sead  pri- 
vate property  of  the  citissen ;  and  a  measure  intendied  to  pratect 
or  save  such  private  and  individual  property,  cannot  heemi  to 
confer  a  benefit  upon  the  city  as  a  body  cor|M)rate.* 
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I  have  said  that  the  property  was  not  taken  by  the  defen- 
dants.   And  here  again,  I  canndt  l^etter  express'  my  own  views 
than  by  quoting  the  language  of  Mr.  Justice  Oakley.    "  The 
law  under  TThich  the  mayor  and  twa  Aldermen  acted,  does  nbt 
make  them' the  agbnts  of  the  corporation ;  for  it  is  clear  that  it 
inv^ts  them^with  power  to:  act  in  the  premises  according  to  * 
their 'orwn  discration,  and  against  even  the  expressed  prohibition '  . 
of'the  defendants.    If,  on  the  occasion  of  the  fire  alluded  to,  the 
defendatits  had  in  the  most  formal  nlanner  passed  an  ordinance 
prohibiting  the  mayor  from  acting  under  the  law,  it  wtfuld 
nevertheless  have  been  competent  for  him  to  have  exercised  the 
power  granted  to  him.    This  consideration  alone  is  sufficient  tb" 
shoWf  that  the  mayor  and  aldermen,' in  the  case  in  question, 
were  not  the  tgenis  of  the  defendants.    In  truth  I  consider'  the^ 
act  as.  intended  to  create  an  agency,  independent  of  the  corpora' 
tioDy  for  the  purpose  of  preventing  the  extension  of  fires.    The  ■ 
corporation,  as  such,  is  not  connected  with  it  any  more  thai!  it 
would  have  been  if  the  law  had  designated  three  members  of 
the  chamber  of  commerce  to  perform  the  duties  assigned  to  the 
maybr  and  the  two  aldermen.    The  corporation  is  not  respon- 
sible for  their  acts  any  fiirther  than  the  law  has  made  them  so.** 
Thi9  covers  the  whole  ground.         .!•(•*  ^ 

It  is.  true  that  the  statute  has,  to  some'  extent,  charged  the 
damagei^  of  thosei  whose  property  may  be  destiteyed,  upon  the' 
coiporation.    With  what  justice  this  was  done,  I  will  not  stop 
to  inquire.    It  is  sufficient  to  say  that  the  statute  gives  a  right, 
where  none  would  have  existed  without  it,  and  points' out  the 
remedy;  and  wireiisthat  is  done;  the  statute  remedy  can  alonfe   ' 
be  pursued.    If  liie  case  of  the  plaintiff  has' tiot  been  provided 
forby'thestatute,it  is  either  his  misfortune,  or  he  mu^  take 
such  remedy  as  may  be  f&tx&d  in  th^  common  law;'  and  that   * 
will  not  charge  the  defeddbnts  with  the  consequences  of  an  act 
which  Ihey  neither  did,  nor  ^uthortted  to'  be  done.     If  the  ^* 
plaintiff  had  brought  trespass  agbinstr-A^  mayor  and  Wo  ^Ider-' 
mebj  or  agttlnst  the  persons  ti^ho  e«kjuted ' their  ord5ir,''V^ry  dif-*'3 
ferent  questions  would  have  arisen.    But  I  need  say  nothing 
upon  those  questions. 
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Charles  O^  Conor ^  for  the  plaintiff  in  error. 
D,  Chraham,  Jr.  for  the  defendants  in  error. 

Sherman,  Senator.  The  plaintiff  assumes  that  the  statute 
in  question  is  to  be  interpreted  as  a  grant  to  the  defendants  of 
a  power  existing  in  the  state,  by  virtue  of  the  right  of  eminent 
domain,  to  take  private  property  for  the  use  of  the  city,  to  be 
executed  by  certain  officers  designated  in  the  act  as  agents  and 
representatives  of  the  defendants.  He  maintains  that  it  is  a 
restricted  power,  the  exercise  of*  which  is  prohibited  by  the 
principles  of  natural  justice,  by  the  rules  of  the  common  law, 
and  by  the  constitution,  unless  accompanied  by  a  provision  for 
making  just  compensation ;  and  that  for  the  value  of  his  prop- 
erty destroyed  by  these  officers  in  pursuance  oif  the  act,  the 
corporation  is  responsible  in  assumpsit.  The  right  of  taking 
private  property  for  public  use  by  the  legislature  or  by  its 
grantees,  and  that  of  the  owner  to  a  just  compensation  there- 
for, are  no  doubt  concurrent :  the  right  to  compensation  is  inci- 
dent to  the  exercise  of  the  power  to  take.  This  doctrine  is 
indisputable,  and  indeed  was  not  attempted  to  be  controverted 
upon  the  argument. 

If  the  plaintiff's  notions  as  to  the  origin  of  this  power  are  cor- 
rect, a  position  which  I  am  by  no  means  willing  to  adopt  with- 
out modification,  his  right  to  recover  in  this  suit  would  still  be 
surrounded  by  difficulties,  inasmuch  as  the  statutory  remedy 
against  the  defendants  has  been  exhausted.  The  condition  ex- 
pressed in  the  grant,  to  be  performed  by  the  defendants,  has 
been  fulfilled  by  them  to  the  letter.  The  part  of  the  compact, 
the  performance  of  which  devolved  upon  them,  is  in  no  respect 
alleged  to  have  been  violated,  either  in  the  undue  or  improper 
exercise  of  the  power  delegated,  or  in  any  other  respect  whatever. 

As  extraordinary  as  it  may  appear,  it  is  nevertheless  strictly 
true,  that  this  case  presents  the  novelty  of  an  action  brought 
against  the  defendants,  to  compel  them  to  respond  in  damages 
for  an  act  of  the  mayor  and  two  aldermen,  which  the  plainti& 
allege  they  were  by  statute  not  only  authoriased  to  do,  but  for  the 
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omission  to  do  which,  under  the  pircumstances  stated,  they 
vrould  have  irendeced  themselves  amenable  to  our  courts  for  a 
criminal  n^Iect  of  their  duty  as  public  officers.  It  is  not  an 
action' against  the  defendants  for  the  misfeasance  or  nonfeasance 
of  their  officers ;  it  is  not  predicated  upon  any  liability  imposed 
by  the  term3  of  the  act,  but  it  is  brought  upon  the  ground  that 
the  statute  which  compelled  these  officers  to  blow  up  this  build- 
ing, recognizes  a  riglit  at  law  to  compensation  to  the  owners/ of 
Che  goods  destroyed ;  while  it  is  admitted  that  the  remedy  by 
assessment  aflfords  an  indemnity  only  to  'Uhe  owner  of  the 
building  destroyed,"  and  to  ^  persons  having  an  estate  or  inter- 
est therein."  By  a  very  liberal  construction  this  has  been  held 
by  this  «court  to  embrace  compensation  for  personal  property 
belonging  to  such  persons,  or  upon  which  they  have  a  lien  for 
advances. 

The  plaintiff  having  alleged  the  destruction  to  have  been  in 
pursuance  of  the  statute,  he  is  as  I  conceive  limited  to  the 
remedy  given  by  the  statute. 

There  is  an  old  and  well  established  maxim  of  the  common 
law,  that  a  natural  right  arising  from  any  cause  whatever,  which 
is  possessed  by  any  person,  is  subjected  to  a  restricted  exercise, 
so  as  not  thereby  to  cause  any  injury  to  another.  I  can  see  no 
objection  to  the  application  of  this  rule  to  rights  of  the  na- 
ture conferred  in  this  case ;  and  if  thus  applied,  it  might  sanc- 
tion a  special  action  on  the  case  in  favor  of  the  plaintiff  against 
the  persons  upon  whom  this  right  was  conferred,  for  so  care- 
lessly and  negfligently  exercising  that  right,  as  to  produce  the 
injury  complained  of  to  the  plaintiff's  goods.  Here,  however, 
the  plaintiff  proceeds  upon  the  ground  that  the  legislature  was 
bound  not  only  to  provide  in  the  act  a  remedy  for  the  destruc- 
tion produced,  but  to  furnish  against  the  defendants  that  remedy 
not  only  for  the  damages  which  were  direct,  but  for  those  that 
were  consequential ;  and  that  not  having  done  so  in  terms,  the 
plaintiff  has  a  right  to  sustain  this  action  against  them,  upon  the 
principle  that  it  is  virtually  thus  enacted. 

In  a  clear  case  of  a  grant  of  the  right  of  eminent  domain  to  a 
corporation,  to  be  exercised  for  its  corporate  use,  containing  no 
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pfovision  whatever  for  GompcMMioEy  la  th^owtier,  I  aitt  not  div*'^ 
posed  to  doubt  but  that  the  Inw  woold  stt^  in  fiild  supply  the  de-*'' 
fecty^nd  furnish  a  suitable^  remedy  lolbe'f>ei^ns  whose  piAoperty!' 
was .  authorized  ta  beappropriatedi'  aiMi  j[)Qrhapa  against  a  party  ^ 
4)6nAfitted.  ^ .  It  however  by  no  fneanei  Ibltowa,  that  in  socK  a  gni^ V  » 
containing  i|  clause  impoaing  heavy  and  onefous  burdens 'apbutha  ^ 
graoAee,  tiiwre  x^aa  be  engrarfted  upon  this  conve^iiee  a  further  ' 
obligation  to  make  cpmpensation  for  a  subject  matter  not  referred  ' 
tOt in  ahe. terms  of  t the  grant,  though  it  idiould  be  applarebt  that  ^ 
such  omission  was' lEterely  inadvertent. 

The  argument  of 'the  plaintiff's  counsel  was,  tiiat  the  state  ^ 
being  bound  to  provide  conipensatioti*  in  all  casesj  when'  it  * 
authorizes  the  takings  pP^pnivate  property  for  public  use,  the  ' 
gmntee  of  the  state  takes  such  authority  subject  to  the  duty ' 
of  providing  compensation.    In  the  first  number  of  theAmer- 
icaa  rLaw  Magazine^i  treeently  publishdd  in<>PhiTadelphili,  (FoL 
Ijxp.  52  $*  sef.j)  the  fialure:  and' extent  of  this  obligation  to  ' 
provide  compensation,  where  the  act  itself  is  silent' on* the'' 
subject,  is  ably  discussed;:  and^^  it  seems  to  m^-it  will  'be 
found  difficult  to  escape  from  the  conclusibnto  which  the'^u-"' 
thor  arrives.    It  is  as  follows  {  '<  The  obligation  to  malte  indem^  * 
nity  for  the  esercise  of  «  sovereign,  right,  attaches  to  the  sove- 
reign power*    So  far  as  tliat  duty  has  not  been  delegated,  it  le^'" 
mains  in  the  state.    For  all 'the  privileges  invested'  by  the  grant"* 
of  the  fianehise,  the  duties  required  are  the  full 'consideration; 
Those  duties^  therefor^  cannot  be  varied*,  without  violation  of 
the  contract."    "  We  cannot  then  look  beyond  the  charter  itself,  to 
determine  the  duties  and  liabilities  of  the  granteie.    If  the  legis*  ' 
latupe  has  not  required'  that  indemnity  shall  be  made  for  all  xxfi^  ' 
seqijifptial  damegejti  thechartep itself^  it  is  because  tbat'dutly  is  ^ 
reserved  to  the  stat^    If  it  hadbeen  delegated^ld  the  grantee^-  : 
it  w<Mild  have  been  ttiorieonsideratioil  'of  more  extetided  privr*  ' 
IegeS|  or  greaterrpeouxiary  bdvtintagef  and  it  \ironldbe  a  gross   ' 
violation  of  contraot^if  the*  irtate  'should  require  its  gra^tec^lo  ' 
assume  the  duties  of  the  govermneot)  and'to  make  comp^nsfeitioa  * ' 
fordamafes  not*ooirieinpli|t6d  in  the  terms  of  the  grant"  (p.  76.) 
In  Aid^of  (bis.very.<^genit''CeaaD6ing)  itmay^  wiAbnt  imptopri*''^ 
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^7,  be  assumed  that  this  court  has  indirectly «ppit)ved  of 'thfa 
riew  in  (be  ease  otSl&ne  v.  The  >Me^yw^  ^c.  ofNew-Ywrk^ 
{2&W€nd.  157,)  where  Senator  Yerplanek  remarks,  that  **^l( 
compensation  for  losses  sustained  by  reason  of  the  exereiseof 
*this  right  of  eminent  domain^ov^rpfiyate  property,  is  not  pro- 
vided for  under  some  previous  general  law,  then  legislative 
*relief,by  qiecial  act,  is  a  claim  of  strict  right,  not  an  appeal  to  the 
•bonnty  or  discretion  of  the  state."  '(^.  176.)  And  to  the-same  effect 
Chancellor  Walworth,  in  his  unpublished  dissentin^f  opinion  in 
'the  same  case,  observes:  '*  As  thc'Constittition  has  declared  that 
(private  property  shall  not  be  taken  for  public  use,  without  jost 
compensation,  if  the  property  of  individai^ls,  which  wouMother- 
wisehave  been  saved,  w^s  actually  sacrificed,  during'thegreatfire, 
to  save  the -city  from  impending  peril,  and  the  present  statute  is 
not  broad  enough  to  reach  such  cases,  Ihe  legicrlature  at  this 
4ime  has  the  power  .to  direct  the  ppoper  dompenssftion  to  be 
made,  to  be  assessed  upon  the  whole  city,  or  upon  that  portion 
of  it  which  the  legislature  may,  in  its  wisdom,  think  tiftiouM 
contribute  to  make  good  the  loss."  In  like  manner,  Chief  Jhs- 
tice  Nelson,  in  Lyon  v.  Jerome^  (16  Wend.  874,)  in  epeaking  of 
a  aiippoted  inadequate  provision  for  indemnify  to  a  party  whose 
property  was  token  by  virtue  of  Ihe  power  of  eminerU  detnain^ 
4!emarks,  that  ^  The  good  iaitfi  of  the  state  is  pledged  to  [the 
plaintiff,]  and  if  there  is  any  defect  in  the  prescribed  noode  in 
such  cases,  an  appeal  Co  the  sovereign  power,  the  l^iatature  of 
Ihe  state,  we  are  bound  to  presume,  cannot  fhil  to  aflbrd  him 
redress." 

Although  it  may  be  said  that  these  authorities  maintain  the 
right  in  the  legislature,  by  subsequent  enactments,  to  impose  still 
farther  liabilities  upon  the  grantees  of  the  power  of  the  state, 
(a  point  which  is  not  now  under  consideration,  nor  necessary 
to  be  determined ;)  yet  it  is  apparent  that  they  proceed  upon  the 
9i8suniption  that  the  state  is  the  party  to  whom  the  injured  per> 
son  is  to  look  for  relief,  and  upon  whom  the  acknowledged  obli- 
gation rests  to. provide  an  adequate  remedy.  It  certainly  could 
be  a  matter  of  no  concern  to  the  plaintiff  whether  the  means 
were  taken  fVom  the  state  treasury,  or  obtained  by  the  impose 
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tion  of  the  burthen  upon  some  party  whom  the  legislature  might 
adjudge  to  be  the  party  benefitted.  In  either  event,  in  essence 
and  in  matter  of  iact,  the  compensation  would  be  derived  from 
the  state.  ^ 

By  referring  to  the  provision  of  the  constitution  relied  on,  it  will 
be  found  that  instead  of  conflicting,  it  will  materially  aid  in  sup- 
porting the  ground  taken  that  this  obligation  belongs  to  the  state. 
The  language  6f  the  7th  section  of  the  7th  article  is,  ''nor  shall 
private  property  be  taken  for  public  use,  without  just  compensa- 
tion." It  is  not  said  by  whom  it  is  to  be  paid.  The  right  to  a  just 
compensation  may  well  be  insisted  upon  against  the  principal, 
i.  e.  the  state,  not  only  where  it  appropriates  the  property  of  the 
citizen  to  the  use  of  the  public,  for  its  own  benefit  and  by  means 
of  its  own  ofiicers,  but  likewise  where  it  empowers  a  corpora- 
tion, an  artificial  person  of  its  own  creation,  as  its  agent  to  ezer- 
cise  that  sovereign  right  which  alone  appertains  to  the  state 
itself.  But  it  is  contended  that  the  delegation  of  this  power  by 
the  principal  to  an  agent  necessarily,  and  by  implication  of  law, 
imposes  (even  against  the  intention  of  the  legislature)  this  obli- 
gation upon  the  agent  The  language  of  the  constitution  does 
not,  I  apprehend,  warrant  such  a  construction.  The  principle, 
which  is  familiar  to  every  one,  that  an  agent  acting  within  the 
scope  of  his  authority  is  excused. from  personal  responsibility, 
and  binds  only  his  principal,  is  at  war  with  this  strained  con- 
struction of  the  constitution.  In  the  absence  of  any  express 
provision,  I  maintain  the  reverse  of  the  proposition,  and  hold 
that  the  principal  and  not  the  agent  is  responsible. 

In  maintaining  the  position  that  I  have  taken,  I  have  not 
designed  to  hold,  that  the  owner  of  private  property  may  not 
lawfully  resist  the  appropriation  of  it  to  the  public  use,  un 
less  an  adequate  and  certain  compensation  has  been  provided ; 
or  that  he  is  in  any  case  bound  to  trust  the  government  U 
make  provision  for  such  compensation  by  future  I^slationi 
excepting  in  cases  of  actual  necessity  which  will  not  udmit 
of  any  delay.  The  case  of  the  Charles  River  Bridge  v.  The 
Wtrren  Bridge^  (7  Pick.  344,)  is  relied  upon  by  the  plain* 
tifl's  counsel  to  sustain  the  doctrine,  that  a  jurisdictioa  is 
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recognized  in  that  case  as  existing  in  the  court  irrespective 
of  the  remedy  provided  by  tlie  act.  Such  a  principle  does  not, 
in  my  judgment,  in  any  manner  come  in  collision  with  the 
views  I  have  advanced.  That  case  simply  decides  that  where 
the  legislature  attempts  to  provide  a  compensation  to  the  persons 
whose  property  is  appropriated  to  the  public  use,  it  has  not  the 
right  or  the  power  to  limit  the  compensation  to  a  specified  sum. 
By  such  a  provision,  the  legislature  would  undertake  to  do  what 
a  jury  of  the  country  only  could  constitutionally  do — assess  the 
amount  of  the  compensation.  Mr.  Justice  McLean,  in  the^same 
case,  when  it  came  before  the  supreme  court  of  the  United  States, 
observed :  ^  Here  then  is  a  law  which  not  only  takes  away  the 
property,  but  provides  to  some  extent  for  thei r  [the  owners']  indem* 
nity.  Whether  the  complainants  have  availed  themselves  of  this 
provision  does  not  appear,  nor  is  it  very  material :  the  law  in  this 
respect  does  not  bind  them,  and  they  are  entitled  to  an  adequate 
compensation  for  the  property."  (11  Peters,  671.)  The  reasoning 
of  Mr.  Justice  Story  inthe  same  case  is,  it  is  urged,  favorable  to  the 
plaintifi*.  But  I  apprehend  that  the  able  opinion  given  by  that 
eminent  jurist  was  not  designed  as  an  authority  for  disregarding 
the  statutory  remedy,  provided  it  had  been  adequate  and  unat- 
tended with  the  usurpation  of  the  right  in  the  legislature  to  fix 
and  assess  the  damages.  The  state  can  appropriate  to  its  use  the 
private  property  of  the  citizen,  in  virtue  of  the  right  of  eminent 
domain;  but  it  may  not  rightfully  assume  to  make  the  grantee 
of  the  power  the  judge  of  the  amount  of  compensation ;  in  other 
words,  compel  a  sale,  and  arbitrarily  fix  its  own  price.  Should  the 
state  do  so,  and  that  price  should  be  wholly  inadequate,  in  that 
respect  it  would  be  clearly  in  conflict  with  the  provision  of  the 
constitution  guaranteeing  a  just  compensation,  and  consequently 
not  binding  or  obligatory  upon^  the  citizen.  ^I(  a  statute  says 
that  a  man  shall  be  a  judge  in  liis  own  cause,  such  a  law,  being 
contrary  to  natural  equity,  shall  be  void."  Such  was  the  in* 
trepid  opinion  of  Lord  Chief  Justice  Hobart  in  Day  v.  Savage^ 
{Hob,  85.)  In  the  case  of  Chadwick  v.  Proprietors  of  Haver* 
hill  Bridge,  (2  Dan^s  Abr,  686,  ch.  67,)  the  principle  decided 
is  the  same :  that  the  legislature  could  not  deprive  the  plaintiff 
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of  his  constitutioDal  right  to  havie  his  damages  assessed  in  a 

,  xJtxMloodffood  y.  Mohawk  and  Hudson  jR*  R.  Co.^  in  this 
cc(iirt^(l8  Wmi.JlAl9y)thd  QhanoteHor i holds,.  that'<<  the  com- 
pen^otLon  must.belieitber  asoertaiDed  ^nd  paid  In.adTance  betbre 
h«s  [the  owner'9}  property:. is  ibw^appropiiated^or  Anapproprkite 
remedy  must  be  proyid^.  upoa  an.  adequate  fund^  whereby  he 
may  obtain  such  cocnpensatifai  ihiQiigh  the  taodium  of -die courts 
of  justice,  if  .tho8eAV)hoae  djiUyit  ia  to  oaakOiStich  compensation 
sefuse  to  do  ^.'?  Tha.^ame.  doctnne  is.  recognized  in-  Ihe-  case 
of  BonaparU  v.  Camden, and Ambsy .IL  R.  Co.^ . (1  Baldwin^ 
205.)  ixxFleichet  v^  Peclc^id  Cra-ncA*  14i^)  Johnson,  J.  gives 
Akjs  veiy  correct  definition  of  right  in  question*.  ^<The  effieot 
of  the  right  of  eminent  domain  against,  an  indi^idnal,  amounts 
to  nothing  more  than  a  power  to  oblige  him  lo  .sell  and  convey^ 
when  the  pub)  icnecessities  require  it«'!  i 

After  a  careful  esamination  of  the  foregoing  cases,  as  well  as 
all'the  others  which,  bftve  been  cited,  I  have  been  uoable-to  find 
an  authority  to  austaiu  the  plaintiff 's  action  agai&st  these  defeit 
dants* .  Tlije  remedy  pcdvided  by  the  statute  having  been  ex 
hausted  without  reaching  this  case,  and  there  being  no  provision 
in  tbe.grani  .of  the  power  iin  queation, making  it  the.  duty  of  the 
grantee. to  provide  a  compensation  ibrsuoh  an  ingury  as  this,  ife 
my «onstruction. of  the:  constitutional  proviaioa  is^eosrect,  the 
duty.  of.  furnishing  a>  eomp^stttion.  foc^  the  plaintiff'^  property 
does  D9t  rest  on  the  dejfeodAnt& . :  «:: 

i  It  was  held  .by  Judge  Oaldey,  in  delivering  the  opinion  of  the 
superior:  court,  (and  that  opinion  on  this  point  ia  adopted  by  the 
anpremc  court,)  that,  this  power  or  gmnt  was  not  given  to  the 
corporation  of  the: city  of  Nev^Yorkf  but  was,  conferred  upon 
^e  mayor  and  aldermen,  d^c;  aa  state  offioerSy  who  were  by 
tl^eir  official  names  designated  to^  perfi>rm  this  duty.  I^  how» 
fiver,  I  v^arded;thjs  grant  as  an  exemise  of  the  right  of  eminent 
dwnain^  I  should  feel  xumvpeUed,  upon  the  authority  of  the  caae^of 
y'ita  People:^.  Ftirdy^  decided  hy  this  cQiirf,v(4  M/2, 384,)  toboM 
that  the  ^nmt  wa^  in  fact  to  tba  corporation  of  the  city  of  JNew^ 
York.    In  that,  case  the  question  was  necessarily  urvoltod^ 
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whether  a  right  conferred  upon  the  aldermen  belonged  to  the 
'corporation,  and  xims  -a  do^p(>ftite  fight'^  and  a  rhdjonty  of 'tBte 
icotirt  hcM  the  affirmative. '  Sertatb4»  Sfcott'  Remarks :  «  The  po^fr- 
ers*  conferred  on  tlie  aldermen  ate  grfinfs  of  power  to  the  c6i^ 
^ration,  and, = in  this  point  of  viexV,  it  id  immaterial  what  beldii^ 
•to  the  office  of  alderman  as  such.  'It  is  enough  that  h6  is  ohfe 
jof  the  corporate  officers; "  An  abridgment  of  his*'  power  will 
iabridge  that  of  the  corporation,  because  the  latter  cannot  exfef- 
•dse  its  corporate  functirtnis,  but  by  and  through  its  officers."  In 
'the  case  of  Thicker  v.  1%^  Triisteea  of  Rochester^  (T  WendM^ 
354,)  where  a  similar  question  arose,  it  was  held  by  Nelson,  C  X 
that  "  The  treasurer  [of  the  village]  is  the  elected  agent  of  llie 
•corporation,  whose  powers  and  duties  are  specifically  defined  in 
its  charter,  and  when  acting  within  the  scope  and  limit  of  them, 
his  acts  are  as  binding  upon  that  body  as  th6se  of  the  trustees  ot 
any  other  legally  constituted  agent.*^  {See  also  The  Bank  ofC^ 
4umbia  V.  Fattersofi^s  ddtn%  7  Crahch,  299 ;  Daitfortli  v;  Sch. 
and  Du,  Tttrnp.  Rdad,  12  John.  227]  thimi"^.  Rector  of  St 
^Andrew's  CkurchiU  id:  US)  Mbit  v.  Hleks,  1  Cowen^  513; 
Bright  V.  Supen)isdrs  of  CAcna'ngo,  18  J6An.  242 ;  Doiibleddy 
V.  Supervisors  of  Broome^  2  Cowen,  533.)    '  '    ' ' 

' '  Btttif  the  vie\^  taken  by  the  courts  below  in  this  respect  is  cor- 
rect, the  argument  for  the  defendants  is  much  strengthened.  Cbn- 
iBcding  for  the  present  that  th6  grant  was  In  virtue  of  the*  right  of 
tminent  domain,  you  catinot  for  a  moment  maintain  the  justice 
«f  coropeHiwgtheoorpoTittion  of  thfe  chy  of  New- York  to  pay  eveii 
Ibr  thebuildings  blown  tip,  provided  the  act  wbs  intended  simply 
-asr  a  delegation' of  its  power  to  its  6wh  agents  ibr  the  convenience 
Md  advantage  of  the  state;  and  not  a^  a  grant  to  the  cdrporatiotf. 
?'  But  lappitehend  that  The  assumption  of  the  plaintiff;^  that  this 
vra»  a  ^se  of  the  exen^ise  of  the  right  of  eminent  domain,  tvill 
pYCivd  a  fallacy.  I  have  arrived  at  this  confchisioh  aflfer  a  jxi^ 
ti6Vii  examination  of  all  the  authorities;  ahd  aftek*  adVertifig  i6 
tti^  usual  indicia  that  distinguish  such  a  grant  from  the  powers 
that  are  frequently  gmi^ted  to  mtknlcipal  corporations.  The  de^ 
irtruction  of  this  property  was  authorized  by  the  law  of  ovei^- 
rohng  hiscessity;  it  wh^  the  exetttse  of  a  natural  right  belong* 
w  -Vol.  IL*  60 
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ing  to  every  individual,  DOt  conferred  by  law,  but  tacitly 
excepted  from  all  human  codes.  The  best  elementary  writers 
lay  down  the  principle,  and  adjudications  upon  adjudications 
have  for  centuries  sustiiined,  sanctioned  and  upheld  it,  that  in  a 
case  of  actual  necessity,  to  prevent  the  spreading  of  a  fiix^.the 
ravages  of  a  pestilence,  or  any  other  great  public  calamity,  tlie 
private  proprty  of  any  individual  may  be  lawfully  destroyed 
for  the  relief,  protection  or  safety  of  the  many,  without  subject- 
ing the  actors  to  personal  responsibility  for  the  damages  which 
the  owner  has  sustained.  {See  2  KenCs  Com,  4th  ed.  338 ;  15 
Yin.  tit.  Necessity  J  pL  8 ;  Maleverer  v.  Spinky  1  Dyer,  36,  6.  / 
17  Wendell,  297;  18  id.  129;  20  id.  144;  26  id.  162,  163, 
174 ;  Respublica  v.  Sparhawk,  1  Dallas,  357.)  The  latter  case 
goes  very  fully  into  the  discussion  of  the  nature  and  extent  of 
the  natural  right  arising  from  pressing  and  inevitable  necesi^ity ; 
and  the  great  fire  which  occurred  in  London  in  1666  is  referred 
to,  when  the  Lord  Mayor  of  London  refused  to  destroy  about 
forty  wooden  houses,  and  also  certain  tenements  occupied  by 
lawyers,  in  consequence  of  which  the  fire  spread  and  threatened 
the  destruction  of  the  whole  city. 

Starting,  as  I  do,  with  the  indisputable  right  which  existed  to 
destroy  the  building  in  question,  without  reference  to  any  statute, 
but  subjecting,  as  it  is  conceded,  the  actors  to  the  inconvenience 
of  justifying  themselves  by  evidence  of  the  actual  existence  of 
such  necessity,  I  cai)  still  conceive  aa  abundant  motive  for  the 
act  in  question.  The  power  was  conferred  upon  d  iscreet  and  pnh 
dent  individuals,  possessing  in  their  official  situation  strong  evi* 
denco  of  the  confidence  of  their  fellow  citizens.  It  was  suitable 
that  the  power  should  be  thus  vested  in  order  to  prevent  on  the 
one  hand  the  ruinous  and  overwhelming  calamity,  that  might  be 
consequent  upon  the  refusal  of  any  person,  amid  the  consteroa- 
tions  caused  by  the  rapid  spread  of  the  destructive  conflagrationi 
to  assume  the  responsibility  of  interposing,  by  the  exercise  of  this 
right,  and  on  the  other  to  prevent  its  exercise  by  the  reckless 
and  irresponsible,  who  might,  in  a  panic,  in  the  absence  of  any 
such  designation  of  persons  upon  whom  the  duty  should  be  de- 
volved, uselessly  destroy  millions  of  property  belonging  to  its 
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citizens.  To  prevent  the  occurrence  of  either  of  thes^  misfor- 
tunes, it  was  wisely  determined  to  regulate  so  important  a 
matter  as  this.  The  corporate  authorities,  if  they  suggested  the 
law,  proceeded  with  wise  forecast.  They  caused  it  to  be  pro- 
vided, that  the  city  treasury  should  stand  charged  with  the 
payment  of  the  loss  occasioned  to  the  owner  of  the  building  de- 
stroyed, even  were  it  so  situated  tnai  it  would  the  next  hour 
have  been  consumed  by  the  conflagration.  It  was  a  penalty 
imposed  to  prevent  the  wanton  and  reckless  exercise  of  the 
authority  given  by  the  legislature. 

And  it  is  worthy  of  remark  that  the  plaintiff  does  not  aver  that 
])is  property  would  have  been  saved  from  the  fire  if  the  building 
had  not  been  blown  up.  For  any  thing  that  appears  it  would 
inevitably  have  been  burned  whetlier  the  building  was  torn 
down  or  not.  I  maintain  that  as  a  matter  of  state  police,  the 
right  is  unqualifiedly  vested  in  the  legislature,  in  order  to  pro- 
tect its  citizens  from  any  impending  calamity  arising  from 
confliigration,  pestilential  diseases,  or  any  other  threatened  and 
blighting  evil,  by  special  enactment,  to  regulate  and  control  its 
citizens,  as  to  the  circumstances,  mode  and  manner  in  which 
they  shall  be  permitted  to  resort  to  this  law  of  overruling  neces- 
sity. The  assumed  necessity  supersedes  all  laws  of  general 
application,  made  for  the  preservation  of  life,  liberty  and  prop- 
erty, and  subjects  these  vast  interests  to  destruction  by  any  irre- 
sponsible person  who  may  take  upon  himself  the  exercise  of  the 
power  in  question.  By  the  common  law,  it  is  left  to  be  exer- 
cised at  the  peril,  and  upon  the  personal  accountability  of  him 
who  shall  resort  to  it.  promising  him  no  other  reliance  or  de- 
pendence for  immunity,  than  the  verdict  of  his  peers,  to  be 
founded  upon  clear  and  satisfactory  evidence  of  the  overwhelming 
nature  of  the  approaching  calamity,  for  the  staying  of  which  this 
hazardous  and  perilous  right  was  by  him  exercised. 

The  wisdom  of  the  legislature,  in  making  provisions  to  sub- 
ject the  mariner  and  his  vessel  to  the  quanmtine  laws,  without 
providing  any  compensation  for  the  loss  and  delay,  and  for  the 
confinement  of  the  crew  and  passengers  to  the  prescribed  limits, 
has  never  been  questioned ;  and  yet  these  regulations  are  the 
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exercise  of  a  power  similar  to  that  now  brought  in  qnesljpp. 
During  the  cholera  season,  the  legislature,  in  the  exercise  of  tt^e 
same  important  power,  extended  a  very  similar  police  regulation, 
to  be  exercised  by  the  boards  of  health,  created  l?y  the  law,  pv^ 
the  whole  state.  It  authorized  the  agents  employed,  in  thejr 
discretion,  arbitrarily  to  destroy  an  unlimited  anipunt  of  tl^e 
properly  of  its  citizens,  for  the  purpose  of  preventing  the  spread 
of  the  disease,  without  imposing  any  obligation  or  subjecting 
them  to  any  responsibility  whatever.    {Stat  1832,  p,  68l.) 

Was  not  the  power  granted  to  the  corporation  of  the  city  of 
New- York,  to  be  exercised  by  its  mayor  and  two  aldermen,  to 
stay  the  raginof  element,  when  viewed  as  a  police  .regulation, 
'another  most  salutary,  provident  and  truly  commendable  exer- 
cise  of  the  same  authority  ?  Foreseeing  that  ,the  voluntary  and 
unofficial  exercise  of  the  power  in  question  could  not  be  relied  on 
upon  occasions  little  favorable  to  calnincss  and  deliberation,  and 
that  immensely  important  interests  were  exposed  both  to  the  haz 
ards  arising  from  inaction  and  from  reckless  exertions,  the  legis- 
lature could  not  hesitate  to  interpose,  and  by  special  enactment 
to  vest  a  regulated  discretion  somewhere.  A;id  where  moit 
judiciously,  than  in  those  officers  who  were  alrei^dy  charge^ 
with  responsible  public  duties?  And  what  would  te  moij 
likely  to  secure  caution  and  prudence  than  the  liability  to  which 
they  would  subject  their  constituents,  to  pay  for  the  buildings 
destroyed  ? 

The  defendants  have  already,  in  ^ly  judgment,  been  most 
imjustly  mulcted  in  heavy  damages,  to  compensate  for  the  d<*- 
struction  of  large  amounts  of  personal  property,  which,  to  me,  is 
is  perfectly  evident  the  legislature  never  designed  to  provide 
any  remedy  for,  against  the  city.  On  a  careful  pemsal  of  Mr. 
Justice  Bronson^s  dissenting  opinion,  in  the  case  involving  th^ 
construction  of  this  statute,  it  cannot  fail  to  commend  itself  tq 
every  unprejudiced  mind.  Reorardipg  this  Ja\v  as  9  police  xfig- 
ulation,  and  not  an  exercise  of  the  sovereign  right  of  etr^it^^ 
domaih,  it  will  be  apparent,  I  think,  that  the  decisions  qf  thi^ 
court,  extending  this  statutory  remedy  not  only  to  the  perspnal 
property  of  the  o\t/ners  of  the  buildings  deposited  therein,  but 
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aliso' to  their  commissions  bn  goods  belpnging  to  others  and 
consigned  to  them,  have  goh^)  to  "say  the  least,  to  the  utmost 
h'riiit  which  hny  fair  interpretation  of  the  statute  would  author-  ^ 
ize,  in '  favor  of  the  suffferers  by  the  exercise  of  the  power  in 
qcfestion.  It  was  the  building,  and  that  only,  that  the  city 
was  compellecl,  hy  the  natural  construction  of  the  law,  to  pay  ' 
for ;  and  it  was  for  the  damages  that  should  be  sustained  to  the 
buildihg,  and  hot  such  as  might  be  done  to  the  personal  property 

of  iftie  persons  occupying  or  interested  in  the  building,  that  the 

..\  I       t'  '''1 

corporate  authorities  could  tax  the  citizens.  I  allude  to  this  topic 
here,  becausi  one  'important  and  serious  ground  of  complaint 
made  by  the  plaintiff  in  this  case  is,  that  this  court  has  so  ex- 
tended the  provisions  of  the  act  as  to  embrace  every  other 
description  of  loss  but  the  class  in  which  the  plaintiff  is  found! 
And' for  this  reason,  it  is  gravely  urged  that  this  court  should 
lobkwith  favor  upori  this  effort  to  obtain  redress. 

I  aVn  in  favor  of  affirming  the  judgment  of  the  supreme  court. 

Porter,  Senator.  In  1806  the  legislature  passed  an  act,  enti- 
tled "  An  act  for  the  better  government  of  ifae  city  of  New-York,'' 
&c'.,  and  among  many  other  provisions  it  enacted,  "That  when 
any  building  or  buildings  in  the  city  of  New- York  shall  be  on 
fire,'  It  shall  be  lawful  for  the  mayor,  or  in  his  absence  the  fe- 
cordet  of  the  city,  with  the  consent  and  concurrence  of  any  two 
of  the  aldermen  thereof,  or  for  any  three  of  the  aldermen,  to 
difect  and  order  the  same,  or  any  other  building  which  they 
may'deem  hazardous  and  likely  to  take  fire  or  to  convey  the  fire 
to  other  buildings,  to  be  pulled  down  or  destroyed."  (5-  Webs. 
516,'  J  9.) '  It  further  provided,  that  all  persons  interested  in 
anff  such  btdlding  might  have  their  damaged  assessed  in  the 
mdhn^r  pr6vided  in  the  act;  and  the  corporation  wais  directed 
to  pay  these  damages.    (§  10.) 

In  the  case  of  The  Mayor ^  Sfc.  v.  Lwd^  (17  Wendell^  285,)  ^ 
w^lllch  was  a  case  arising  under  this  statute,  it  was  decided  by 
the  supreme  court  that  the  corporation  was  liable  to  pay,  iafter 
the  ^ftssessment  provided  for  by  the  statute,  the  damages  sustained 
oythe  destruction  of  merchandise  and  other  personal  effects 
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which  were  in  the  building  at  the  time  of  its  destnictioni  and 
were  the  property  of  the  occupant,  on  the  ground  that  he  had 
such  an  interest  in. the  building  as  was  embraced  in  the  act ;  and 
the  reasoning  of  the  court  went  to  show,  that  no  person  but 
such  as  had  an  interest  or  estate  in  the  building  was  entitled  to 
relief  under  the  act.  This  decision  was  affirmed  in  this  court 
(18  Wend.  129.) 

In  T7ie  Mayor^  ^c,  v.  Sioncj  (20  Wend.  139,)  another  sui 
brought  under  this  act,  it  was  further  held,  that  no  one  but  the 
owner  or  person  having  an  estate  or  interest  in  the  building  de- 
stroyed was  entitled  to  claim  damages  under  the  act ;  and  that 
the  owner  or  lessee,  who  had  goods  on  hand  as  a  factor  or  com- 
mission merchant,  and  had  a  lien  upon  the  same  for  charges  or 
advances,  might  claim  damages  to  the  amount  of  his  lien,  but 
not  for  the  value  of  the  goods.  And  also,  that  one  having  goods 
stored  in  a  building  destroyed,  of  which  he  was  not  a  tenant  or 
occupant,  was  not  entitled  to  compensation  under  the  act.  The 
judgment  last  mentioned  was  also  affirmed  in  this  court.  (25 
Wend.  157.) 

It  thus  appears  that  it  has  been  -expressly  decided,  thnt  the 
plaintiff  has  no  claim  under  this  act.  He  seeks  therefore,  in  this 
suit,  to  charge  the  defendants  with  the  payment  of  his  damages, 
on  the  ground  that  the  defendants  have  accepted  a  grant  of 
power  from  the  state,  being  a  grant  of  the  eminent  domain^  and 
have,  in  the  exercise  of  that  power,  through  their  agents  the 
mayor  and  two  aldermen,  taken  the  plaintiff's  property  for  the 
public  use,  without  any  provision  having  been  made  by  the 
statute  for  their  payment.  Hence  he  maintains  that  the  act  be- 
ing done  for  the  benefit  of  the  defendants,  and  at  their  instance^ 
the  law  raises  the  promise  by  them  to  pay  the  damages.  Prior 
to  the  passing  of  this  act,  and  now,  in  all  cases  not  affected  by 
it,  the  rule  of  the  common  law  is  resorted  to.  By  that  rule^ 
whenever  it  was  necessary  iti  order  to  prevent  the  spreading  of 
a  fire,  any  one  might  tear  down  or  destroy  a  buildmg,  without 
subjecting  himself  to  an  action  by  the  owner. 

In  the  case  of  The  Mayor ^  ^c.  v.  Lord^  just  referred  to,  Chief 
Justice  Nelson  says:  '<  No  doubt,  at  common  law,  any  person,  in 
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case  of  actual  necessity,  to  prevent  the  spreading  of  a  fire,  might 
prostrate  a  building,  in  a  block  or  street,  without  being  respon- 
sible, in  trespass  or  otherwise.  No  legal  redress  existed  for  the 
injury,  though  the  sufferer  might  have  been  thereby  ruined. 
This  was  so  resolved,  among  other  things,  in  the  Saltpetre  case^ 
by  all  the  justices,  in  the  reign  of  James  1st.  (12  Co,  12.)  *  For 
the  commonwealth  a  man  shall  suffer  damage ;  as  for  saving  a 
city  o^  town,  a  house  shall  be  plucked  down,  if  the  next  be  on 
fire ;  and  a  thing  for  the  commonwealth  every  man  may  do 
without  being  liable  to  an  action.'  {See  also  JQi/er,  36 ;  15  Vin. 
tit.  Necessity^  pi.  8 ;  Bac.  Elem.  27,  28,  and  2  Kenfs  Com, 
333.") 

Such  being  the  common  law,  and  it  belonging  to  every  indi- 
vidual to  exercise  the  right  or  to  abstain  from  it  at  dis^cretion,  it 
was  doubtless  found  by  experience,  that  in  a  large  city,  where 
fires  were  frequent  and  large  ones  not  unfrequent,  and  where 
the  means  of  extinguishing  them  were  continually  improving 
ttud  more  or  less  doubts  hanging  over  the  quesHon  of  absolute  ne- 
cessity, individuals  were  unwilling  to  run  the  hazard,  in  any  case, 
of  ordering  the  destruction  of  a  building  to  prevent  the  spread- 
ing of  a  fire.    They  might  be  subjected  to  annoying  lawsuits, 
^jowever  pressing  the  necessity,  and  justifiable  the  act,  and  in 
M^ery  instance  they  would  have  cast  upon  them  the  burden 
i  •[  proving  a  case  of  overruling  necessity  ;  and  if  they  failed  in 
»nis  respect,  it  would  involve  them  in  loss,  and  perhaps  in  ruin. 
And  as  each  case  mi^st  depend  upon  the  opinions  pf  witnesses 
.iOid  as  opinions  are  liable  to  vary,  an  instance  of  any  one  vol 
inteering  to  order  a  building  to  be  torn  down  or  blown  up  mus; 
have  been  exceedingly  rare,  if  it  ever  happened. 

It  was  probably  from  such  considerations  that  the  defendants, 
in  their  solicitude  for  the  welfare  of  the  city,  made  the  applica- 
tion for  the  passage  of  the  law  in  question.  They  asked  that  cer- 
tain ofilcers  might  be  authorized  to  exercise  their  judgment,  in  a 
proper  case,  and  direct  the  destruction  of  buildings  in  order  to  pre- 
vent the  spread  of  a  fire,  and  that  the  city  should  be  required  to  pay 
the  damages.  This  act  was  pro  tanto  an  alteration  of  the  common 
law.   It  substituted  the  judgment  of  the  officers  designated,  in  the 
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place  of  actual  pecessUy;  ^ud  as  qd  equ^valetit  for  the  great. 
Dub)ic  benefix  which  might,  aDd;probably  would  grow  out  pf  tbe 
prpyisioQ,  it  require^  jthe  defepdc^uts  to  pay  the  dafiagesspeciCed. 
in . the^  aqt.    The  (^eclaratiqp ,  ^t^s  that  it  was  undei?  tbe  author^ ; 
itytl|us  given,  that  the.  stor^  in  question  waa.  blown  up  by  the-, 
dilution  of  th^  mayor  and  two  alderme;!^,  and  that  the  goods  of 
the  plaintiff  in  the  store  w:ere  destroyed.        . 

,J^,he  plaintiff  contends  thAt  the  defejidapt^^  by  petitioning  for 
the.  pftss^ge  of  ^  law  ^nd  accepting  it,  have  adoj^d  it  as  a 
gr^nt  of  a  pprtipn  of  the  sovereign  power  of  the  state  to  thecor«.. 
poration  of  the  city,  and  that  any  acts  done  under  it  by  the  offi* 
cers  named  in  the  law  are  done  in  behalf  of  the  defendants,, and 
at, their  instance.  ,  They  insist  that  tli^^defendants  are  -as  plainly 
responsible  for  the  act  of  the  rpayor  and  aldej^men  in  this  respect, 
as  though  they  had  been  executing  a  city  ordinancis.  They 
further  claim  th^t  private  property  has  been  taken  fqr  pubhc  . 
use,  and  that  the  coostitution  secures  to  the  owners^  in  all  ^cases, 
a  just  conipensation  ;  and  as  it  was,  in  this  instance,,  taken  by 
the  order  of  the  defendants,  that  they  are  liable,  upon  the  prin- 
ciples of  the  co^imon  law  to  pay  the  damages. . 

The  defendants  on  the  contrary  insist  tliat  there  is  no  grant 
of  poAver  to  the  corporatipn  ^n  this  respect^  by  the  provision  in 
qt^estion,  but  that  by  the  very  terms  of  the  act  and  according  to 
its.  true  spirit  and  Qieoning,  the  delegation  of  authority  was 
made  to  the  officers  therein  namod,.  and  to  them  only ;  that  con< 
sequently  those  officers  were  not  the  agents  of  the  corporation, 
and  could  not  subject  the  defendant^  to  the  payment  ojf  any  other 
damages  than  those  specified  in  the.  statute.<    They  also  maintaia 
that  if  they  are  made .  in  any  manner  sponsible  for  <he  acta  of 
the  mayor  and  two  aldermen,. as  their, agents,  that  the  destroo-   ^ 
tion  of,  this  property,,  under  theLcircumstances,  was  not  thoj^akiiig  ; 
of  private  property  for  public  use,  within  the  meaning,  of  th9>  t 
cons^tution  ;  that  there  is.  a  n^^nifest  distinction  b^^Mreen  thai . 
taking. of  private  property  which  is  occasionally  do^ie  by*,  virtu  : 
of  ^ejright  oiemm^nt  domain^  for  an  use  in  whV^h  tb%  pob|i<|«.t 
have  fLi;!  interest,  and  the  destruction  of  a  building  r  ■and.  tho 
property  contained  in  it  to  prevent  the  spreading  of  a  fire. 
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I  have.Qotheard  an  aigument  w(iich  pra^res  that  this  grant 
has  been,  x^onfcurred  i|pon.the  defendants.  .It  is  not  pretended 
that  it  is. contained  in  the  language  of  the  act,  northat  by  any 
rinterpretation  of  the  actitself,  independent  of  all  other  circum- 
stances, these  officers  are  made  the  .agents  of  the  corporation. 
It  Gonfers.no  private  benefit  upon  the  co];poration.  The  advan- 
tage it  naay  be  to  the  city  at  large,  does. not  benefit  the  corpora- 
ition,  as  such,  except  in  respect  to  the, property  it  owns,  and 
.in  that  respect  it  .stands  'Upon  the  same  footing  as  individual 
citizens. 

It  cannot,  I  think,  ibe  denied  that  it  was  competent  for  the 
legislature  to  confer  this  authority  upon  officers  of  its  own  desig-' 
nation,  who:  should  be  entirely  distinct  from,  and  independent  of 
the  corporation.  Suppose  it  bad  authorized  the  judges  of  the^ 
court  of  common  pleas,  or  any  three  members  of  the  chamber  of 
commerce^  as  suggested  by  Judge  Oakley  in  the  opinion  giv^,  in, 
tlie superior  court,  to  perform  this  duty,  could  it  then  hav&  been 
pretended,  that  in  ordering  this  act  to  be  done,  they  were  the 
Agents  of  the  defendants?  The  sUtute  (1  R.  S.  430j  §  29) 
authorizes  the  health  officer,  if  he  shall  judge  it  necessary  to. 
prevent  infection  jor  contagion,  to  cause  any  beddiog  or  clothing 
on  board  a  vessel  subject  to  quarantine,  or  any  portion  of  her 
cargo  that  he  may  deem  infected,  to  be  destroyed.  Ip.  doing 
this  act,  is, he.  the  agent  of  the  corporation?  And  yet  the  ser- 
vice that  he  renders,  and  the  act  that  he>  does,  is  strikingly 
similar  in  chasacter  to  that  done  by.  the  mayor,  and^dermen  iiK 
this  case.  I  think  he  acts  in  obedience  to  the  command,  and 
under  the  authority  of  a  public,  statute^  and:  also  that  the  mayor 
and  aldermen  wercuso  acting,  at  the  time  they  gave  the  direction 
.  to  destroy  this  store. 

.  It  is  insisted  that  certain  extrinsic  circumstances>go  to  show 
that  this  giant  of  power  must  have  been  intended  for  the  com- 
mon council;  one  of  which  is,  that  they  petitioned  for  it.  It: 
,  seems  to  me  not  to  be  a  necessary  consequence  of  the  act  of  pe- 
titbning,  or  even.feirly  inferrible  from  it  that  the  grai^t  wasJde- 
signed  to  be  conferred  upon  them.  Suppose  the  statute,  instead 
of  naming  the  officers,  had  defined  their  powers  and  duties,  and 
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authorized  the  governor  to  appoint  them — the  substance  of  the 
petition  would  have  been  granted,  but  with  a  single  variation  as 
to  the  mode  of  designating  the  persons  to  exercise  the  power. 
I  do  not  see  why  the  officer  would  not  have  been  as  much  an 
agent  of  the  corporation  in  the  one  case  as  in  the  other ;  and  yet 
it  would  hardly  have  been  pretended  that  the  governor's  nominee 
(Could  commit  the  corporation  beyond  the  terms  of  the  statute. 

The  case  having  the  nearest  analogy  to  the  one  under  consid- 
eration of  any  that  I  find,  is  that  of  Bailey  v.  The  Mayor,  ^c 
ofNfiw-  Yorkj  (3  Hill,  631.)  (a)  On  the  petition  of  the  common 
council,  the  legislature  passed  the  act  authorizing  the  construc- 
tion of  the  Croton  aqueduct,  and  named  the  commissioners  in 
the  law.  A  question  arose  in  that  case,  as  to  the  liability  of  the 
corporation  for  the  acts  of  the  commissioners,  and  they  were 
adjudged  to  be  liable.  The  reason  was  that  the'corporation  had 
an  interest  in  the  grant  made  by  the  law :  it  held  a  large  amount 
of  property  under  it,  had  passed  ordinances  in  respect  to  the 
.execution.of  the  work  and  the  doings  of  the  commissioners,  and 
in  every  respect  had  made  the  work  their  own,  and  consequently 
had  made  the  commissioners  their  agents.  I  see  no  force  in  the 
argument  drawn  from  the  fact  that  the  common  council  peti- 
tioned for  this  law.  It  was  simply  requesting  that  a  specified 
power  should  be  conferred  upon  certain  distinct  functionaries  to 
be  used  for  the  public  benefit,  and  proposing  on  their  part  thai 
the  city  should  pay  certain  damages  arising  out  of  the  execution 
of  that  power.  For  this  they  could  safely  petition,  without  be- 
ing deemed  the  grantees  of  the  power,  or  without  its  furnishing 
any  evidence  to  prove  them  suclh. 

It  is  argued  that  the  title  of  the  act,  which  is  ^  An  act  for  the 
better  government  of  the  city  of  New-Tork,  and  to  grant  cer- 
tain additional  powers  and  fights  to  the  mayor j  aldermen  and 
commoMlty  thereof ,  and  to  explain,  continue  and  amend  the 
respective  acts  therein  mentioned,"  shows  that  this  grant  of 
power  was  made  to  the  corporation.  When  it  is  recollected 
.that  this  act  contains  a  great  number  of  sections,  and  emfanoei 
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many  provisions  relating  to  the  government  of  the  city,  I  cannot 
think  that  such  an  inference,  without  any  countenance  from  the 
language  of  the  section  containing  this  grant,  is  of  any  force. 
If  the  plaintijf  could  show  that  there  was  no  grant  of  power  to 
the  corporation  in  any  other  section,  there  would  be  more  foun- 
dation for  the  inference.  But  this  he  will  not  pretend.  There 
is  no  doubt  of  the  propriety  of  referring  to  the  title  of  an  act  for* 
the  purpose  of  explaining  its  terms,  when  they  are  not  clear ; 
but  I  think  it  will  be  difficult  to  find  authority  for  such  reference 
for  the  purpose  of  showing  that  the  power  conferred  thereby 
was  intended  to  be  conferred,  not  upon  the  party  to  whom  the 
power  was  in  terms  granted,  but  upon  some  other  person  or 
authority. 

I  have  therefore  come  to  the  conclusion,  that  the  act  of  the 
mayor  and  two  aldermen  in  blowing  up  the  store  in  question, 
was  not  the  act  of  the  defendants,  nor  one  for  which  they  are 
responsible,  but  that  it  was  done  by  officers  created  by  the  law 
of  the  state,  who  are  not  amenable  to  the  common  council  for 
their  acts  in  the  premises. 

But  as  other  members  of  the  court  may,  perhaps,  take  a  dif- 
ferent view  of  points  already  discussed,  I  will  proceed  to  con- 
sider the  other  principal  branch  of  this  case,  namely,  whether 
the  provision  of  the  constitution  which  declares  ''that  private 
property  shall  not  be  taken  for  public  use,  without  just  compen- 
sation,'* is  applicable  to  the  case.  This  property  was  destroyed 
to  prevent  the  further  ravages  of  the  fire.  I  have  referred  to 
another  act  which  authorizes  the  destruction  of  personal  prop- 
erty, to  prevent  the  spread  of  any  pestilential  or  contagious  dis- 
ease.  Is  this  the  taking  of  private  property  for  public  use  ? 
The  plaintiff's  counsel  have  argued,  that  as  the  taking  of  indi- 
vidual property  for  private  use  is  entirely  indefensible,  and  the 
case  for  the  defendants  could  not  be  put  upon  that  ground, 
therefore  it  necessarily  resulted  that  the  taking  in  this  case  was 
for  public  use.  I  apprehend  that  the  constitutional  limitation 
was  not  designed  for,  and  should  not  be  extended  to  any  such 
ease ;  but  that  the  clause  has  reference  only  to  cases  where  (hi 
property  of  an  individual  is  taken  for  some  public  benefit  or  act 
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'vantage.  'A.  v^sael  suiy,  in  a  time. of  war,  be  taken  firom  the 
owner  when  tbe  interest  of  the  public  demands  it;  orit  may 
be  destroyed  to  prevent  its  falling  into  the  hands  of  an  enen^y, 
and  thereby  increase  its  power  of  a^^^ression  or  resistance ;  and 
the  owner  would  be  entitled  upon  this  .principle  of  the  constitu- 
tion to  be. paid  a. just  compensatioii.  Many  other  cases  might 
be  put,  but  these  are  sufficient  for  the  pmposes  of  iUustmtion. 
In  these  cases,  and  others  depending  upon  the  same  .principle, 
private  .property  ^  is  taken  for  .public  use.  The .  right  of  eminmU 
'doffuttn— 4hat  right  which  sul^ecte  the  property  of  evjSiy  one 
to  the  paramount  claim  of  the  ;public  when  the  conunon  inter- 
est or  advantage  will  be  proinoted  thereby — is  here  asserted. 

But  I  think  I  perceive  a  palpable  distinction  between  the 
principle  of  those  cases  and  that  which  should  be  applied  to  the 
one  before  the  court.    It  seems  to  be  conceded  that,  by  the 
comoion  law,  private  property  may  be  destroyed  in  cftses  of  ac- 
tual necessity,  as  of  fire  and  pestilence,  without  subjectiDg  the 
individuals  destroying  it,  or  the  .public,  to  the  payment  of  any 
compensation.    The  counsel  for  the  plaintiff  insists  that  this 
property  was  taken  for  public  use,  on  account  of  the  copmnoo 
benefit  or  advantage  derived  from  its  destruction,  and  that  the 
constitution  forbids  its  being  thus  taken  without  compensation. 
If  the  constitution  is  made  to  embrace  this  and  the  Ijike  cases, 
what  becomes  of  the  common  law  rule  ?    It  is  clear  that  an 
overruling  neeessity  would  furnish  a  defence.    But  can  an  act 
in  violation  of  a  ccHistitutional  right  be  defended?    That  in- 
strument declares  that  private  jHroperty  shall  not  be  taken 
without  just  compensation ;  while  -the  common  law  rule  pro- 
tects any  individual  who  has  destroyed  it  in  acase  of  necessity 
and^taarl^est  a  greater  inapendii^  calamity.    It  has  not  beea 
suggested,  in  the  ailment  on  this  point,  that  the  constitatioii 
has  abmgntod  that  rule ;  nor  do  I ,  perceive  how  the  rule  oac  be 
tmpugned.  Jt  is  founded  iipon  principles  which  ^re  above  oi 
beyond  the  reach  of  constitutional  restriction,  the  priiieiple  of 
preservation  of  life  and  property  in  eases  of  eminent  ha?2ird,  by 
:^A».  sacrifice  of  that  which  is  less  valuable,  and  whid^,  from  tfa« 
'^WftWg^fSf  of  the  case,  must  be  left  to  the  dedusionand  da* 
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le|iiiinatilm»a£  the  memeiit.  Sdo^not  hsritate^tD^  aiy^  thatany^ 
ccnstnieticii  of  a?  constilittioiud  pnmskm,  that^shttll'  flntCum  it» 
power  ta  soeh  an^  extent^  cannot  be  soundu  i  tli0rQfbM>  pei^ 
ceiwnoi  altDitiatiye  bat^  that  Tre- must  com^to  the'CondiiBion. 
that*  the  destruetioa^  of  piopert^  incases  of  dim  necoanly)  of 
which  those  of  fire  and  pestflente  are  very  proiuinenti  is  not  a 
taking  of  prif^te  pmpeity  fiw  pnbHc  use,  withili  the  meaoiag- 
oC  die*  constitntion; 

If  this:  could  be  deemed  a  taking  f6t  any  use.  withih^  the 
meanfaig  of  the  constitution,  I*  do  not  feel  the  fovoe  of  thotaigtiK 
ment*  that'  ist  uiged'  ta  show  that*  it  was. not  for  pQbilc>  uas;  It( 
wae  ftr  some  uso^  either  public  or  piivute ;  and  if  not  fi>r/pilblie 
uee^  thea  it  must  \mn  been  fi>r  private  use*  If  ftr  privqlBiua^ 
ma  any-  one  tell  fot  wheee  use,  or  for  the  use  of  what  street,  or 
neighborhood;  on  wanl,  in  that  city  ?  Can  the  tenitorial  line 
be  drawn,  within  which  any. one  can  say.  the  use  was.  limited  ?» 
Suppose*  aififis  was  raging  in  a  small  compact  village,  and  it 
waa  appaient^t  the  whole  village  must  be  consumed'  uuless- 
8ome  buildiogs^  shoiddr  be  destroyed^  couldi  it^  be>  said'  saefa  a 
taking  was  not  &r  pnbltc'  use?  If  it  couid,  then  I  do  not  see; 
how  any- taking  can  be  fi>r  public  use,  rmlese  the 4eAo&  public' 
can  be  in  some  way  benefitted  by  spch^  taking.  T%e  preserve^ 
tion  of  the  life  of  a  citizen  is  a  matter  of  public  interest,  and  the 
taking  away  of  another  life,  under  some  circumstances,  and  the 
diaslrturtipa  ofi  private  property,  probably  under  any  ciitumstan- 
ces^  Mfould  be  justifiable  when  the  saving  of  liib  ia  in  question^ 
iitt  ai  caee  of  absolute  necessity.  The  tdcing  in  each  case  may, 
with  propriety,  be  said,  to  be  for  public  use.  So-  the  public  have 
a-ds^'  ibteresi  in  arresting  the  devastation  of  a  fire  or  plaguy 
oi^  any  other  great  calamity;  and  although  the  immediate  suf-* 
ferers  are  ia  the- first  instance  a  ffew-  individuals,  yet  the  meanSi 
ta  be  em|doyed  for  arresting  the  evil  are  for  the  public  use. 

The  pMoliff  is  not  enlililed  to  aoay  benefit  fiom  the  statute, 
eaoeept  such  aa  it  in  terms  givea;  The  property  was  destroyed' 
iit.  obodienoe  to  the  <firection  of  the  act^  and  that  having  pro** 
irided  for  certain  compensation,  we  must  presume  that  the  legj» 
!atillii  did  not  intend  that  imy  other  should  be  recovered    Jf  the 
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mayor  and  aldeiiDen  had  been  sued  for  giving  the  order,  they 
might  perhaps  have  defended  themselves  on  the  ground  of  an 
overruling  necessity.  If  they  could  have  proved  such  an  exi* 
gency  to  have  existed,  or  that  the  property  would  otherwise 
have  been  destroyed  by  the  fire,  the  common  law  would  have 
protected  them.  Can  that  defence  be  taken  away,  by  the  choice 
of  this  mode  of  bringing  their  action  ?  Read  this  statute  in  con- 
nection with  the  principles  which,  before  its  date,  were  applica- 
ble to  the  destruction  of  private  property  in  cases  of  fire,  and  I 
think  its  import  and  extent  is  this :— The  officers  named  are 
authorized  to  destroy  any  building  in  the  city  that  is  on  fire,  cr 
which  they  deem  lilMy  to  take  fire,  or  to  convey  fire  to  other 
buildings.  But  for  the  privilege  of  this  power — of  exercising 
this  discretion — ^the  city  is  required  to  pay  certain  specified 
damages.  In  respect  to  all  other  damages  the  sufferer  is  referred 
to  his  common  law  rights. 

What  may  be  equitable  between  the  plaintiff  and  the  city, 
or  whether  the  statute  stops  short  in  making  just  and  proper 
provision  for  compensation  for  all  the  prop^y.  destroyed,  are 
questions  not  presented  by  the  case,  and  which  should  not,  I  con- 
ceive, influence  our  judgment.  I  do  not  think  the  declaration 
shews  any  cause  of  action,  and  am  of  opinion  that  the  judgment 
of  the  suprenie  court  should  be  afiirmed. 

Hard,  Senator.  The  act  of  destroying  the  building,  by  which 
the  plaintiff  lost  his  goods,  was  in  the  exercise  of  the  right  of 
eminent  domain^  and  not  by  virtue  of  the  law  of  overrutiog 
necessity,  as  contended  for  by  the  defendants  in  error.  The  dis- 
tinction between  these  two  rights,  as  laid  down  in  the  En^ish 
books,  is  confused  and  somewhat  contradictory,  and  not  conso- 
nant with  our  notion  of  the  rights  of  private  property. 

Tbe  first  case  on  the  subject  was  the  celebrated  saltpeire  case. 
The  government  asserted  the  arbitrary  right  to  provide  muni- 
tions of  war  fix>m  private  property  under  the  pretext  of  an  over- 
ruling necessity ;  and  all  the  justices  sustained  it.  (12  Co.  12.) 
Mousffs  case  was  one  o(  jettison^  where,  in  a  perilous  storm  at 
sea,  the  master  of  a  barge  threw  overboard  a  part  of  the  valm- 
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ole  cargo  to  save  the  lives  of  the  passengers  and  crew.  {Id  63.) 
This  too  was  denominated  a  case  of  overruling  necessity,  and 
very  justly,  as  it  bore  all  the  characteristic  marks  of  that  class 
of  cases,  while  the  other  bore  none  of  them.    Bat  in  neither  of 
these  cases  was  the  true  distinction  taken.    In  the  first  case  the 
saltpetre  was  taken  by  public  authority  for  the  general  public 
good ;  while  in  the  other  the  property  was  destroyed  by  private 
authority  and  for  individual  benefit    The  contradictory  char- 
acter of  the  cases  reported  in  the  English  books  may  be  the  re- 
sult of  the  arbitrary  constitution  of  their  government.    Under  a 
well  regulated  popular  government,  the  rights  of  private  prop- 
erty are  liberally  interpreted  and  cases  of  overruling  necessity 
strictly  defined,  from  a  r^ard  to  the  just  rights  of  the  citizen, 
while  under  the  reign  of  a  tjrrant  the  rights  of  the  crown  are 
regarded  with  greater  indulgence,  and  cases  of  necessity  more 
fiequently  occur  from  motives  of  interest  on  the  part  of  the  gov- 
ernment.   Such  no  doubt  were  the  circumstances  which  gave 
rise  to  the  confusion  in  the  English  law  upon  this  subject    The 
arbitrary  exercise  of  this  right  by  that  government  in  deroga- 
tion of  the  rights  of  the  citizens,  whereby  private  property  was^ 
frequently  taken  without  consent  and  without  compensation, 
drew  out  from  the  patriots  of  the  revolution  our  declaration  of 
rights.    The  burthen  of  their  complaints  was,  that  the  rights 
of  private  property  were  trampled  upon  by  public  authority, 
that  oCBcers  were  sent  among  us  ''to  harass  our  people  and  eat 
out  their  substance,"  and  that  soldiers  were  quartered  among  us 
without  our  consent    Hence  originated  that  popular  struggle. 
It  is  a  historical  fact,  that  free  institutions  have  generally  origi- 
nated in  some  arbitrary  invasion  of  private  rights  on  the  part  of 
the  government  which  preceded  their  establishm»ent    Mctgna 
carta  was  extorted  from  a  tyrant;  and  the  independence  of 
America  was  the  result  of  imperial  oppression  exercised  in  hos- 
tility to  private  rights.    The  abuse  of  the  admitted  rights  which 
inevitable  necessity  confers,  and  the  habit  of  confounding  these 
rights  with  the  doctrines  of  prerogative,  disregarding  the  just 
distinction  between  them,  probably  led  to  the  provision  in  oar 
constitution  forbidding  private  property  from  being  taken  for  the 
public  use  without  just  compensation. 
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Tilis  prorision  places  the  distinctfon  upon  itff  troe  m&atB:  it 
guards  the  citizen  from  the  Oppressive  exercise  of  the  right  of 
eminent  domain  under  the  pretence  of  oterrtding  nece88it7, 
while  it  leaves  that  right  \^^here  the  rules  of  the  common  law" 
found  it — an  instrument  of  self  defenceTor  self  protection,  or  in 
case  of  imminent  danger — the  right  of  an  individual  to  take  or 
destroy  the  property  of  another  of  less  vakte  to  save  his  own  of 
greater  value.  It  dbes  riot  afford  a  justification,  bat  furnishes^^ 
an  excuse  for  a  violation  of  law,  arising'  out  of  an  overruling 
necessity,  in  ordfer  to  protect  life  or  property,  the  right  of 
eminent  doniain,  in  the  cotistitution,  isr  subject  to  two  lim- 
itations. R  must  be  exercised  ft>r  the  public  use ;  and  com- 
pensation must  be  made  to  the  p&rty  injured.  Here  then  is 
fbund  in  the  organic  law  of  the  state-^the  law  of  laws — a  posi- 
tive provTsioir,  unlimited  in  its  extent,  or  limited  only  by  the 
objects  of  its  contemplation,  that  compensation  shidl  be  made 
lor  private  property  taken  for  public  use.  BP  the  property  in 
question  was  taken  in  the  exercise  of  diis  right^  it  cleariy  estab* 
lishes  the  right  to  retrover. 

This  right  o{ eminent  domain,  residing  in  the  stale,  may  under 
the  Kmits  of  the  constitutiott  be  conftrred  upon  or  delegated  to  a 
private  or  municipal  corporation ;  and  if  accepted,  Ae  obligation 
to  make  compensation  attaches  to  the  grantee.  This  is  a  point; 
f  believe,  not  contrqverted  on  the  argument.  Bbt  the  femaf 
objection  is,  tfiat  by  the  act  of  1806,  (4  Weh,  p.  51&,  f  8,)  sub- 
sequently embodied  in  the  laws  of  1813-,  the  stette  £#  not  intend 
to  grant  the  right  of  eminent  domain  m  this  particuhr,  nor  dd 
the  corporation  intend  to  accept  such  grant.  To  ftuswer  this 
objection  the  plaintiff  refers  to  the  title  of  the  act  a9  evidence  of 
the  intentions  botfi  of  the  grantor  and  grantee — ^the  state  and  the 
corik)fatioi!K  There  is  zmv  doubt  but  that  thiis  kind  of  evidtoce 
may  be  mtroduced  where  the  intimtions  of  Ae  legiirlatnse  a»  is^ 
the  generaE  object  and  applicatiM  of  the  tfiaOiCe  is  semght  Ibr, 
fff  m  ton  case. 

The  title  (^  the  statute  is,  <^An  act  for  the  bettir  gtftBmmailt 
of  the  city  of  New-Yott,  And  to  grant  eertaSn  cMUitmU 
powers  and  rights  to  the  mayor,  aldermen  and  commoaMf^ 
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thetMjT'  The  aet*  container  tweilty  sections,  in  eifeary  end  ctf 
which  there  are  proviisions  for  the  ciiiy  of  New-Tork;  aaid  the 
preamble  shews*  that  the  sole*  motive  of  the  tvet  is,  i3k&  '^  great 
ext^sioii'  anet  iherease^  iii  the  trade  an<f  inhabiteait&of  tihe  city  ;^ 
and  most  of  the  sections  commence  by  enacting  that  "  If)  shdt 
and  may  be  IswArl  for'  ^e  mayor,  cUdeTfuen-  ami  cammwtr 
a%,^  cfeairiy  showing  that^  the^  gtaxit  wosi  to  tftenr  in*  tbeii^oei"' 
porate  cajMiciity. 

The  ei^R^  section^,  imd^  wMtir  tite  maydr  and  tWo-  aldsis 
men  justify  the  destmetibni  *>#  the-  property,  it  ie^  traej  provides^ 
that  it  shall  be  lawful  fbr  the  nbayor  and  fmd  aldevn^en,  or  tHa^ 
reeordier  andf  twar  aldermen ^  or  ih  case  of  their  absence  tHree  at 
dermen,  to  remove  any  building,  Soe.  Bitt  thid^  circumstauee- 
cannot  indicate-  the  intention  of  the  Iiegirialtave,  to  distingcri^fr 
this  section  from  the  otfler  parts  of  the  act,  and  tb^  take  it  out^  of 
the  general  object  and  design  of  the  law.  It  is  iti'  pari'  matierrid' 
wilfi  the  other  sections  of  the  act  in-  regard  to  iw  generlBbl  objeots, 
and  must  reftr  to  the-  same>  preamble  and  title; 

The  exigence  ibr  wbieh>  tKe^  legislatnn^-^etc^  p»»vidfng  uTttW 
of  sueb  a  character  as  in  mosi  cases  to  require  prompt  aetion,. 
and  hence  the  con^nienee  and'  safbty  of  the  aity?  necessarily 
leqwred  that  these  extreoiidmary  potwersr  she^ld  be  lodg«d  in/ 
tlre^handb  of  a  few  personS)  and  tbatx  ttiose  peiaDinr  should  boi 
men  of  efficiency  and  fidelity..  But-  the  cireimstanee' that  titay 
sbouM  be  (fesTgnated  in>  the  aet,  affi>rdsi  wymiieinctt  that  the^' 
are  constitHted  the  official  agents  of  the  state,  and'  ndt  of  the* 
corporation,  as  is  contisinded  by  tlie  defendMt^  W  this-  0o»- 
struction-  bo  admits,  it  migft-t  with  eqttal  piopriety  be  oonr 
tended  that  in  the  ease  of  moneyed  oerpovaiions  where  the 
le^iislature  gmntsa  dkarter  and  anthorizes  the  a)»pointment  of  m 
petrticnlar  officer,  as  tlMit  of  diteelor,  and  designates  a  ^eeial' 
d»ty  to  be  perfermed  by  him,  he  acts  as^  the  agedt  of  the  statB 
ill  exeenting  the  effce,  and  that  the  state  must  be  h^M  responsi^ 
ble  fbr  neglect  or  offieial  misfeaaanee,  ahhough  the  act  itself  im 
at  the  instance  and  for  the  ben^tof  the  oorporatien.  Time  the 
aet  in  question  grants  the  power  to  remore  or  destroy  buildinga^ 
Ae.  at  the  discretion  of  the  mayor  and  fwa  ald^men)  bolitt  die' 
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same  section,  as  it  is  found  in  the  original  law  passed  in  1806 
they  are  directed  to  cause  the  damages  to  be  assessed ;  and  after 
the  assessment  is  confirmed  by  the  mayor's  court,  the  damages 
are  to  be  collected  and  paid  by  the  mayar^  aldermen  and  emn- 
monalty. 

The  corporation,  by  this  express  condition,  were  made  an 
swerable  for  the  damages  occasioned  by  the  acts  of  those  officersi 
and  it  is  absurd  to  pretend  that  the  intention  of  the  parties  was 
to  make  the  corporation  responsible  for  the  consequences  of  the 
office  or  agency,  unless  it  had  the  power  to  control  it  It  i« 
clear  to  my  mind,  that  the  real  intention  of  the  parties  was,—* 
the  corporation  to  ask  for, — and  the  state  to  grant,  an  additional 
corporate  power,  namely,  the  right  of  eminent  domain,  subject 
to  constitutional  limitation ;  and  that  by  accepting  the  grant,  ths 
corporation  became  legally  liable  to  pay  for  the  property  de- 
stroyed in  the  execution  of  the  power  or  trust  committed  to  it 

There  is  one  other  fact  alluded  to  in  Kenfe  Notes  on  the  Mont- 
gomery charter  of  New- York,  {Kenfs  City  Charter,  p.  19,)  which 
seems  to  strengthen  this  view  of  the  case.  By  the  11th  section  of 
that  charter,  Governor  Dongan  granted,  for  the  better  government 
of  the  city  and  the  wel&re  of  the  citizens,  tp  the  mayor,  aldermen 
and  conmionalty,  and  to  their  successors,  that  the  mayor,  recorder 
and  aldermen,  or  the  ma]^r  and  three  aldermen,  might  have  full 
authority,  under  the  seal  of  the  corporation^  to  make  free  citizens^ 
&c.  Here  was  a  power  granted  to  the  corporation,  to  be  held  and 
exercised  by  three  of  its  officers,  precisely  like  the  provision  of 
the  act  under  review,  with  the  exception  that  the  duties  to  be 
performed  were  dissimUar,  and  that  the  phraseology  of  the  grant 
was  different  from  that  adopted  by  the  simplicity  of  modem  legis- 
lation. The  duties  to  be  performed  were  prescribed  in  the 
charter,  and  the  agents  to  perform  them  were  designated  by  the 
grantor ;  still  it  was  granted  for  the  benefit  of  the  corporatioD, 
and  adopted  by  it  as  a  part  of  its  charter ;  and  no  pretence,  I 
apprehend,  will  be  made  that  they  were  the  agents  of  the  state. 

If  I  am  right  in  the  view  I  have  presented,  then  the  right  of 
eminent  domain,  with  discretion  to  exercise  it,  was  granted  to 
the  mayor  and  two  aldermen,  as  agents  for  the  corporation  and 
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for  its  benefit,  and  the  corporation  accepted  the  grant,  subject  to 
the  constitutional  limitation ;  and  when  the  building  was  de- 
stroyed the  corporation  became  liable  topay  a  just  compensa- 
tion for  the  property  destroyed  in  consequence  of  blowing  up 
the  building.  I  am  therefore  of  opinion  that  the  judgment  of 
the  supreme  court  should  be  reyersed. 

Senator  Lawrence  also  delivered  an  opinion  in  &7or  of 
lerersing  the  judgment  of  the  supreme  court. 

On  the  question  being  put,  <' Shall  this  judgment  be  reversed?'' 
the  members  of  the  court  voted  as  follows : 

For  affirmance :  Senatora  Bockee,  Clark,  Corning,  Den- 

NI8TON,  LOTT,  MiTCHELL,  PORTER,  PUTNAM,  ScOTT,  SHER- 
MAN, Yarian  and  Yarnet — 12. 

For  reversal:  Senators  Burnham,  Hard,  Lawrence, 
Rhoades  and  Works — 6. 

Judgment  affirmed.(a) 

(a)  Thif  case  wu  decided  in  December,  1844.  At  the  tame  term  and  immedi- 
ately before  the  TOte  aboTe  mAitioned  waa  taken,  the  eaae  of  Lawraaoe  and  othfln 
agalnat  the  same  defendants,  which  inyolTed  the  eame  and  some  other  qaestioos  of 
less  importance,  eame  on  for  decirion,  when  it  appeared  that  there  were  only  sixteen 
membere  of  the  court  present  who  had  heard  the  argoment,  nine  of  whom  Toted  for 
affirmance  and  seren  for  rerersal ;  but  the  cause  was  necessarily  left  undecided. 
The  opinions  of  Senaton  8h§rmamt  Pmrter  and  Hardt  sobstantiaUy  as  abore 
xepoffted,  were  deliTered  in  that  cause,  and  were  again  refened  to  as  the  reasons  for 
the  TOtes  of  those  senaton  in  this  cause.  Owing  to  the  great  importance  of  the 
question  and  the  anxwrnt  in  eontrorersy,  the  court  in  the  summer  of  1845,  permitted 
the  cause  of  Lawrence  andothert  y.  The  Mayor,  ^e,  to  be  again  argued,  and  at  this 
term  (Dec  1845)  the  judgment  of  the  supreme  court  rendered  pursuant  to  the  opinim 
of  Mr.*  Juwtiet  Brmuan,  reported  ante,  p.  464,  was  aflbmed,  th«  Prendent^  the 
OhaneeUor  and  sixteen  senaton  Toting  for  affirmance,  and  four  senaton  for  revenaL 
The  ChaneeDor  deliTered  a  written  opinion,  in  which  he  held  the  deeisioa  of  the 
•ourt  in  the  case  of  RtuteU  ▼.  Tka  Mayor ,  ^.  aboTC  reported,  to  be  oonchisiTa 
iipon  the  principal  quettioo,  and  which  be  deehtred  to  be  in  aooordanoe  with  his  own 
iod^ment. 
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Miller  and  others.  apjfeUants,  vs.  Gable  and  others,  re^oti* 

WlMwpnpflHf  Iff  co»ii>yd  to  a  fd^gtai  earpontlmt  (otf  to  vi«litioii»^tiKAil[f ^ipftkM 
afterwanifl  becomes  ineo]pomte4)i)r  to  pnmote  the  teadiinf  oC  puticalftr  nlinootj 
doctrines,  and  the  funds  axe  attempted  to  be  diyerted  to  the  sapport  of  dUTerent 
doctrines,  it  is  the  duty  of  the  court  of  chancery,  mider  its  general  joiisdictiai 
U^eiiitnm,  W  intMpese  fot  iS^  pwpose^of 'c«h^fai|f  thotttstniito^h—attoatbiid- 
ing  to  the  intentioa  of  tb»*ckaMn»    Smttk.  • 

It  is  not  a  defence  to  a  soil  brought  toenforee  such  a  trust,  that  the  deviation  from 
the  faith  and  doctrine  to  which  the  property  was  devoted  by  the  donorB,  is  sane* 
tkiied byamajdrily  of  tUc'bHuroh^or'coBgTegBtioB,  whb)  through  tiustees^beain 
by  such  majority,  are  admhrisfrrifag'thiBitnnit  aeoop(HB|^to«ihair  inewa.'    SuiUi$. 

In  the  case  of  a  clear  violation  of  a  well  defined  trust  of  this  character,  the  court 
would  be  bound  to  interfere  uppn  the  complaint  of  a  minority  against  a  majooty 
of  the  congregation.    Semble, 

In  ascertaining  the  pufposes  to  whiuli  praperty  oonveyed'to  a  choioh^witf  intend^' 
to  be  devoted,  the  language  gf  the  conv«yiuioe|  if' clear  aiAlfune^awieal,  is  co^- 
elusive.  If  the  language  is  indefinite,  extrinsic  evidence,  such  as  the  tenets  held 
1^-the  donor,  or  the  ftiltb  then  aetnal^  taught  by  the  donees^  and  tha  cireuni- 
stances  under  which  the  gift  was  made,  is  adnifasihh^  i»  asomMMny  thg  ialai* 

Land  was  conveyed  to  trustees  in  1765,  for  the  use  of  a  church  Jmown  as  the  Ger- 
man R^focQied  Church  of  the  eitjf.oii  New-Yuxk  which  was  Calvinistic  in  doc- 
trine, and  in  the  declaretum  of.  tmstft.was  called  th»  Calvinistic.  Cbaid^  in  thft 
City  of  N.  Y*i.  wonhipping^in.  the  German  language ;  which  daoUration  of  tmt. 
stated  that  the  property  was  pwchsMd  hy<C0ntribtttiane.^um.Qeitaiu  GeEman.and. 
Swiss  inhabitants  of  tbe.city  of  New- Yorkr  t»ith  thti  auu^ance  rf  diov  chariUh 
bU  and  veil  di^oud  permmt^  as  a  site  fbc  a  church  for  the  wprskfp  of  Cfod^  and 
that  ail  paities  were  ineUnedttor  pre«iTe  the.e$tat0-m  all  timm  comings  fir  tk^ 
piauM  UH9  qfpre$aid^    llie  tout  so  created  is  not  limited  to  thereaehwiioe  yen  oC 
acongnsgation  holding  the  doctrines,  denominated  Calvinistic :  and  «ach.tiiiit  iti 
nol  violated,  b^-  the  application^ of  the  property  by  a  majority  of  the  oongiegatio^. 
to  the  maintenance  of  public  worship  acoording  to  thfrdoetrines  of  anyother  evan- 
gelical dflDDminatiott  of  Christians.    Per  GAanowa^  FremdanU 

And  where  the<chucch  refianed  to  in  snoh  deohtfjitioaQf  tznst,  though  fbnneriy  ui4e^ 
pendfBitf  was  then  conneeted  with  theBefoRned Duiek, ClniEob».and  h|il  hniiwni 
aabevdinale  to  the  eeclesiastical  jndieatnres  q$  thaJ^  chucch»  andtoontimMld.a»eQQp. 
oectedior  several  yean,  after  which  th»  connectiDB.-  wan- suspended,,  and,  aqeii^ 
zenewec^and  finally  broken  eff;  and* a.m^pritgp  of  the  oongKQg;ilion  demted  thu, 
pimperty  to  the  maintenance  of  its  worship  as  an  independent  chuich,  thoq^^ 
minority  adhered  to  the  connection  with  the  Dutoh  Church :  HM^  that  theee 
was  no  violation  of  the  trust. 

A  religious  society,  subordinate  to  church  judicatories,  declares  itself  ii 
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mud  betomit  iocatporated  md«r  t|ie.^enaBl  act>'ttnd  then  pnrobaiww  knd,  wfaioli 
is  eoDTeyed  to  the  corpontion ;  such  corporataoo  is  entitled  to  administer  the  es- 
tate 80  piirehased  independendj  of  snch  church  judicatories.    PerBusRs,  Senator, 

Where  ti  ofaofcli  organized  on  the  basis  oOttdefendentif,  afterwards  tnkites  with  the 
mgaiuation  of  another  chnreh,'by  hcswmiwg  sobordinate  ta  its  judicatoiiesv  a«ch 
unioo,  80  £u  as  the  tsnipoialities  ace  ooncemedt  ia  binding  xnJiy  so  long  as  the 
parties  to  it  nnUiaUy  consent  to  its  continnance.    Per  GAannfSB,  Pretident 

The  denondnationdl  name  of  a  religioas  corporation  or  society,  to  which  a  donatkm 

is  made,  and  the  doetrinee  aetuidlf  taught  therein  at  the  time  of  the  gift,  may  be 

ii«iarted>tO'in  order  to  limit  «nd  define  ^tnitin  nspeot^odoetfeiaes  nsvally 

considered  ^inndamentaly  sneh  as  those  in<ds|pate  between  Irtiiitorisiia  and  imi- 

-<artaa«  ;  bot  not  as  to  lesser  shades  of  doctrine.    Per  GAiVDnea,  PrendenL 

IVostees  of  an  incorporeted  church  cannot  be  divested  of  the  temporalities,  on  the 
gmond  that  they  are  used  to  pay  the  salary  of  a  minister  holding  doctrines  Tepug- 
lunt  to  Iha  tenets  of  the  ehur^,  bat  who  has  been  «hssen  by  th»body  aothoriied 
to  seleet  the  nunisters^-tl  beisg  no  part  of /thedu^  of  the  trustees  ,to  saQ  the  mm- 
>ister,  but  ooty  to  pay  the  salary  of  the  minister  rcjgulady  caUed  by  the.piqper 
authority.  .Per  Beers,  Senator, 

The  question  whether  a  conveyance  of  property  for  the  support  or  propagatiaa  of 
principles  hostile  to  the  Ghristianieligion  can  be  ophcM  in  thisstate,  discusnd  6y 
•the  flsiistoat  vice  thtmMdr  In  tAs  ostirl  Mam* 

Afpsl&i*  ftom  the  court  of  chancery.    The  respondents,  Henry 
^GaUe  and  five  other ;per$ons  claiming  to  be  trustees  of  the  reli- 
gious corporation  called  "  The  Coiporation  of  the  German  Be- 
Cbnned  Church  in  the  City  of  New- York,"  fiied  their  bill  in 
behalf  of  themselves  and  the  other  trustees  and  corporators, 
against  the  appellants,  who,  it  was  suggested,  claimed  to  be  trus- 
tees, and  were  in  possession  of  the  temporalities,,  for  a  surrender 
ef  the  estate,  property  and  books  of  the  church,  and  for  an  ac- 
count of  what  the  defendants  bad  receiTed,  and  lalso  for  a  per- 
petual injunction  against  their  further  intermeddling  with  the 
temporal  concerns  of  the  church,  and  against  allowing  the  pul- 
!  pit  to  be  occupied  by  any  .minister  not  in  connection  with  the 
Aefiurmed  IhOdi.  Church.    The^bill  stated  that  the  German  Jle- 
(fonned  Chureh  of  the  city  of  New-Tork,  lepzeaeBtied  by  the 
^tt^mplainants,  was  a  component  .part  of  the  Reformed  Dutch 
r.CSiuroh  in  North  America,  and  in  common  with  tbatchueeh, 
}  professed  the  distinetime  idoctrinesand  practised  theveligioQs 
ivitsfte^tibrth  and^pmmnlgated  by  the  NalbMMidynodof  Dort, 
f'faekli'intheiyea9Sl&t8«and/1619, 'and; that  the<do(ttifles  so  held 
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are  distinguished  as  Calvinistic^  in  opposition  to  another  clan 
of  doctrines  denominated  Arminian ;  that  these  doctrines  are 
not  reconcilable  with  each  other,  and  that  the  principles  invol- 
ved in  them  are  deemed  to  contain  some  of  the  fundamental 
principles  of  Christianity,  and  constitute  terms  of  communion  in 
the  denominations  by  which  they  are  respectively  held,  and  that 
the  members  of  the  Reformed  Dutch  Church,  including  the 
legitimate  members  of  the  church  represented  by  the  complain- 
ants, cannot  conscientiously  commune  with  Arminians;  that 
the  Reformed  Dutch  Church  in  North  America,  by  its  constitu- 
tion adopted  in  1772,  recognized  and  declared  the  doctrines, 
rules  and  usages,  proclaimed  by  the  Synod  of  Dort,  and  organ- 
ized itself  as  a  religious  body  in  the  following  form :  each  sepa- 
rate church  is  governed  by  a  consistory  composed  of  the  minister, 
elders  and  deacons,  from  which  an  appeal  lies  to  the  classis,  a 
body  consisting  of  representatives  from  the  several  churches  un- 
der its  charge ;  that  the  several  classes  send  delegates  to  a  par- 
tictdar  synods  which  is  the  next  judicatory  in  order,  from  which 
latter  body  an  appeal  lies  to  the  OenercU  Synod,  as  a  tribuual 
of  the  last  resort,  and  that  no  particular  church,  or  its  members 
or  officers,  can  lawfully  withdraw  from  the  connection ;  kn|l 
also,  that  pastors  and  ministers  of  the  several  churches  are  pro- 
vided and  are  required  to  be  approved  by  the  dassis  to  which 
the  particular  church  is  subject.  It  also  stated  that  the  church 
represented  by  the  complaintants  sent  delegates  to  the  assem- 
blies which  agreed  upon  the  constitution  of  the  Reformed  Dutch 
Church,  and  that  it  was  attached,  and  made  subordinate  to  the 
classis  of  the  city  of  New-York.  That  before  its  incorporation, 
which  took  place  under  the  general  act,  in  1784,  the  members 
of  this  church  contributed  towards  the  purchase  of  a  site  for, 
and  the  erection  of,  a  church  edifice  on  Nassau-street,  and  shortly 
after  its  incorporation,  it  became  the  purchaser  of  a  number  of 
lots  in  the  upper  part  of  the  city,  now  on  Forsyth-street,  and 
procured  the  same  to  be  conveyed  to  the  trustees ;  and  that  in 
1822,  the  church  building  on  Nassau-street  was  sold  by  the  cor* 
poration,  and  the  proceeds  of  the  sale,  with  an  additional  amooot 
contributed  by  the  congregation^  were  expended  in  (he  eiectiQa 
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of  a  new  church  on  a  part  of  the  lots  on  Forsyth-street.  During 
this  time,  and  until  1826,  it  is  alleged  that  the  church  in  ques- 
tion was  connected  with,  and  constituted  a  part  of,  the  Reformed 
Dutch  Church,  and  that  the^several  donations  and  contributions 
above  mentioned,  were  maofe  with  a  view  to  inculcate  the  doc- 
trines set  fortli^  in  the  acts  of  the  Synod  of  Dort,  and  in  the 
standards  of^e  Reformed  Dutch  Church.  That  in  1826^a 
portion  of  the  congregation  made  an  application  to  the  classis  to 
dissolve  the  connection  between  this  church  and  the  Reformed 
Dutch  Church,  but  the  classis  withheld  its  consent,  and  the  con- 
gregation submitted,  and  that  the  classis  has  never  at  any  time 
renounced  its  authority  over  the  churcW,  though  it  is  admitted 
that  in  consequence  of  difficulties  and  divisions  in  the  congrega- 
tion, the  classis,  for  a'  considerable  time  prior  to  the  commence- 
ment of  this  suit,  had  suspended  the  active  exercise  of  its  juris- 
diction over  the  church,  and  during  that  time  ministers  were— 
by  the  defendants  and  their  adherents — irregularly  called  and 
employed,  who  were  not  appointed  or  recognized  by  the  Re- 
formed Dutch  Church,  and  some  of  whom  were  independent  in 
»espect  to  church  government,  and  others  belonged  to  denomi- 
nations not  in  communion  with  that  church/but  were  ministers 
ftf  the  Lutheran  church,  and  held  doctrines  essentially  differing 
tlrom  those  of  the  Reformed  Dutch  Church,  and  which  are  dis- 
tinguished  as  Arminiai) ;  and  that  such  ministers  were  paid  out 
kf  the  funds  of  the  church ;  and  that  supplies  regularly  provided 
'  jid  approved  by  the  classis  were  not  permitted  to  officiate  as 
ninisters  in  the  church ;  and  furthermore,  that  me  defendants, 
ind  those  acting  with  them,  have  declared  theihselves  a  free 
church,  and  have  devoted  the  temporalities  to  the  support  of 
doctrines  incompatible  with  the  standards  of  the  ReforaicKl  Dutch 
Church  ;/and  that  the  defendants  and  their  adherents,  by  indis- 
criminately admitting  members  of  the  congregation  who  woulf 
co-operate  with  them,  having  squired  a  nominal  majority  of 
the  worshipping  members  of  the  church,  i^  the  month  of  May, 
1837,  in  order  to  secure  a  majority  in  the  board  of  trustees,  ille- 
gally procured  a  resolution  to  be  passed  reducing  the  number 
yt  the  trustees  firom  nine  to  six,  and  thereupon  cut  off  three  of 
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the  anembors  ^  the  boaid  of  '  trustees  who  adhesed  to  ibe 
doctiiBes  qi,  and  the  oonnectioii  with|  the  RefonnGd  Doloh 
Gburch;  ^hereQpon  the  compIainaQts,  being  a  majority  of 
the  legal  irust^es,  and  thoee  acting  with  them,  proceeded  to 
complete  a  xeorgani^ation.  of  tlie  coogregation  in  ccmformity  to 
the.  doctrines,  woxsship  and  govemment  of  the  Reformed  Dutch 
Church,  but  their  opponents  afterwards  abandoned  the  reaolu* 
tion  reducing  the  number  of  trustees ;  that  the  board  of  trustees 
recognized,  by  those  who  adhered  to  the  compkdnanls,  filed  a 
bill  in  the  court  of  chancery  against  the  opposite  party,  but  ow- 
ing to  scone  informality  in  not  bjinging  the  proper  parties  befiire 
the  court,  the  complainants  were  advised  that  they  could  not 
prevail,  and  Ihey  therefore  volunjLBrily  consented  to* the  diamis- 
sal  of  the  suit,  but  the  defendants,  by  force  of  some  interlocutory 
orders  which  had  been  made  in  the  progress  of  the  cause^in  the 
month  of  December,  1838,  ol^tained  the  temporary  possession  of 
the.  church  in  Forsyth-street,  and  of  alLthe  temporalities,  ineln- 
ding  the  seal  and  the  books  and  papers,  and  that  they  have  from 
that  time  hitherto  held  the  possession  of  the  same,  avowedly  jEbr 
the  worship  of  an  independent  congregation,fwhoUy  disoonnec- 
ted  with  the  Beformed  Dutch  Church  and  its  judicatories^  and 
that  they  claim  the  right  to  iutroduce  whatever  doctrine^  ,wor- 
ship  and  church  government  a  mcyority  of  the  members  shall 
think  proper,  ^hat  during  the.  pendency  of  that  suit,  Ifae  mem- 
faemof  the  coiigregation  adhering  to  the  complainants,  memori- 
aliased  djeclassis  of  the  city  of  .New-York  for  aid  aiid  direction 
in  the  premises,  and  that  the  classis  thereupon, .  by  .reaohitioxi, 
le-asserted  its  juriidiction  over  die  church,  And  appointed*  a  tem- 
porary supply  for  the.  puljat.  The  complainants  claim  thai  (hey 
ase  the  mfgoiity  of  the  true  ana  only  legal  board  of  lniBlses.of 
the.churcb^although  reduced  in  number.by  the  defectkiiof  the 
^elfaeritnistees,  who  r^ise  to  act  with  them;  and. that  tbetcom- 
.plainants,,  and  those  who  adhere  to  them,  are  the  true  and  only 
.Iqgitimalersuecessors  of  the ^d  German  fieformed  Church ;  .and 
tbatthe  defi^ants  pretend  that^A^  are  the  kgdlluaid  oftlvvs* 
lees^and  that  they,'and  those  who  adhere  to  theirfi^y,  ane^lbe 
l^tima^  corporatom,  and  that  they  keep  <asd  ^wsithholfl  aha 
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temporalities,  which  are  stated  to  he  of  the  value  of  over  fifty 
thousand  dollars,  from  the  complainants. 

The  defendants  put  in  their  joint  and  several  answer,  (a  which 
they  admit  that  they  claim  to  be,  and  insist  that  they,  and  four 
other  persons  who  are  named  are,  the  legal  trustees  of  the  cor- 
poration of  the  Gennan  Reformed  Ohurch  in  the  city  of  New- 
York.  They  deny  that  for  sixteen  years  last  past  the  church 
which  they  claim  to  represent  has  had  any  connection  with  the 
Reformed  Dutch  Church  of  Norrti  America,  and  say  that  the 
connection  which  at  one  time  existed  was  dissolved  and  put  an 
end  to  about  the  year  1823,  and  they  insist  that  such  connexion 
was  wholly  voluntary,  and  that  their  church  had  a  right  to 
withdraw  from  such  connection  whenever  it  saw  fit;  but  if 
this  were  otherwise,  that  the  Reformed  Du^h  Church  has  fa^ 
feited  its  rights  over  them  by  non  user.  /They  admit  that  the 
doctrines  denominated  Calviuistic  and  Ararinian  are  somewhat 
variant,  but  not,  as  they  think,  irreconcilable  or  repugnant  to 
each  othei  ;  and  they  say  that  the  church  which  they  claim  to 
represent  is  exceedingly  liberal  and  tolerant  in  its  faith  and  prae- 
tice,  and  that  a  sincere  belief  in  the  cardinal  principles  of  the 
Christian  religion  and  a  pure  and  unspotted  life,  is  sufficient  to 
admit  candidates  into  communion  with  that  ohurch ;  that  pastors 
and  preachers  are  chosen  by  ^e  votes  of  the  pew-holders  and 
members  of  the  congregation,  with  the  approbation  of  the  con- 
sistory and  board  of  trustees ;  that  the  said  church  has  at  various 
times,  of  its  own  will  and  choice,  connected  itself  with  other 
ecclesiastical  bodies,  always  reserving  the  right  of  selecting  their 
own  pastors  and  ministers,  and  that  during  a  large  portion  of  the 
time  since  the  foundation  of  their  church,  it  has  been  uncan* 
nected  with  any  other  religious  body.  They  set  forth  the  maa* 
ner  of  choosing  trustees  and  menxbers  of  the  consistory  and  of 
calling  their  ministers,  which  last  is  done  by  the  concurrence 
of  the  congregation,  the  consistory  and  the  trustees.  They  ad- 
mit the  contribution  o{  moneys  for  the  erection  of  the  church  in 
Nassau-street,  the  purchase  of  the  lots  on  Porsyth-street,  and  the 
^pection  of  a  church  thei^eon  and  the  incorporation  of  the  chmoh 
ai  the  time  stated  in  the  bil!  of  complaint ;  but  they  deny  that: 
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the  church  in  Forsyth-street  was  erected  "for  the  sole  and 
selfish  accommodation  of  the  strict  members  of  the  German  Re- 
formed Church,"  or  as  a  component  part  of  the  Refonned  Dutch 
Church.  They  admit  the  calling  of  several  ministers,  who  from 
time  to  time  occupied  the  church  in  Forsyth-street,  wiihout 
reference  to  the  classis  of  the  Reformed  Dutch  Church,  but  they 
allege  that  such  ministers  preached  the  doctrines  and  inculcated 
the  faith  of  the  German  Reformed  Church,  as  accepted,  practiced 
and  believed  by  the  congregation  of  that  church,  and  as  they 
believe  according  to  the  original  foundation  thereof,  and  they 
admit  the  rejection  of  supplies  tendered  to  them  by  the  classis  at 
the  instance  of  the  party  represented  by  the  complainants.  The 
defendants  also  admit  the  passage  of  a  resolution  by  the  con- 
gr^ation  in  May,  1837,  reducing  the  number  of  the  trustees 
from  nine  to  six,  and  the  deposing  of  three  of  those  who  were 
then  trustees,  including  two  of  the  complainants,  and  they  say 
that  this  was  done  in  the  belief  that  it  was  authorized  by  law, 
and  for  the  reason  that  the  deposed  members  were  considered  to 
be  morally  unfit  to  hold  their  situations ;  but  they  state  that  it 
having  been  afterwards  decided  by  the  vice  chancellor  of  the  first 
circuit  that  the  measure  was  illegal,  they  acquiesced  and  restored 
the  three  members,  which  gave  to  the  party  of  the  complainants 
a  majority,  until  the  4th  of  June,  1838,  when  the  terms  of  office 
of  three  trustees  in  that  interest  expired  and  others  were  chosen 
in  their  places,  and  that  the  term  of  office  of  another  trustee  in 
that  interest  expired  on  the  8th  of  June,  1839,  and  that  the  pres* 
ent  board  of  trustees  consists  of  such  as  were  before  trustees  and  of 
those  so  chosen  in  the  places  of  the  trustees  whose  terms  had  then 
expired.  The  answer  then  states  instances.of  maladministration 
and  misappropriation  of  the  funds  on  the  part  of  the  party  adhering 
to  the  complainants  while  they  held  the  majority  of  the  board 
of  trustees,  and  proceeds  to  set  up  the  order  made  by  the  vice 
chancellor  in  the  former  suit  mentioned  in  the  bill,  as  a  bar  to 
the  relief  now  sought,  the  particulars  of  which  it  is  unnecessary 
to  state.  The  attempt  again  to  connect  the  church  with  the  Re- 
formed Dutch  Church  by  means  of  an  application  to  the  classis 
is  admittedj  and  the  defendants  also  admit  that  they  claim  that 
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fhe  church  is  an  independent  German  Refonned  Church,  free 
fix>m  the  ritual  or  temporal  jurisdiction  of  any  other  ecclesiastical 
body  whatever.  An  account  is  given  of  the  property  posseissed 
by  the  corporation,  which  is  admitted  to  exceed  in  vahie  the 
sum  of  $50,000.  The  other  material  matters  stated  in  the  bill 
of  complaint  are  either  denied,  or  met  by  allegations  that  the  de- 
fendants are  ignorant  concerning  them. 

A  replication  having  been  filed,  proofs  were  taken  at  great 
length  by  each  of  the  parties.  The  first  notice  of  the  church 
in  question  contained  in  i(s  records,  was  an  entry  dated  Octo* 
ber  28lh,  1763,  of  the  proceedings  of  a  meeting  of  the  con- 
sistory, composed  of  certain  elders  and  deacons  and  of  several 
members  of  the  congregation,  held  ^  on  the  occasion  of  the  arrival 
of  the  Reverend  Johann  Michael  Kern  from  Germany,  as  minister 
of  God's  word  to  the  German  Reformed  congregation  in  New- 
York,"  at  which  it  was  resolved,  "That  to  prevent  all  conten- 
tions we  unite  with  the  classis  of  Amsterdam  or  the  synod  of 
Holland,  and  that  the  Low  Dutch  ministers  Dom.  Ritzema  and 
De  Ronde  be  conferred  with  in  order  to  carry  this  resolve  into 
execution."  It  was  also  resolved  that  Dominie  De  Ronde  should 
prepare  a  proper  report  "  according  to  the  order  of  the  Low  Dutch 
Church  necessary  for  the  above  application;"  and  that  the  salary 
of  the  Rev.  Mr.  Kern  should  be  one  hundred  pounds  until  the 
debts  of  the  church  should  be  paid,  when  the  salary  was  to  be 
raised  to  one  hundred  and  fifty  pounds.  The  ccUl  of  the  Rev. 
Mr.  Kern,  signed  by  the  elders  and  deacons,  witnessed  by  L. 
De  Ronde  and  accepted  by  Mr.  Kern,  next  occurs  in  the  records, 
under  the  date  of  January  25th,  1764.  It  requires  him  "  to 
preach  God's  word  truly  and  faithfully,  to  administer  his  holy 
sacraments,  to  explairkihe  Heidelberg  Catechism,  to  administer 
the  discipline  of  the  church ;  in  one  word,  to  do  all  that  becomes 
a  faithful  servant  of  Jesus  Christ,  according  to  his  holy  word 
and  as  the  order  of  the  church  may  demand."  On  the  18th  of 
June  following  another  meeting  of  the  consistory  was  held, 
when,  it  is  stated,  that  Dom.  Kern  informed  the  meeting  that 
the  two  Dutch  ministers  Ritzema  and  De  Ronde  had  invited 
him,  Mr.  Kern,  to  attend  a  '^  conferential  meeting,"  to  be  held 
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tj^  follovring  day.  Poofi.  JCer^  neheoised  the  pvoceedings of  dift 
qptaaisjtory  of  ibis  29lh  of  October  praqedifi^,  fi)x)|(e  ineoUoii^4i^ 
iiad  statod  that  "  aow  \v»s  th^  tinoe  lor  Uiom  ^co^iog  to  th^Ji 
to^owkdi^  and  GOi^ie|ic)e  to  giye  tjioir  votes  oo  jth^  <yubject«'* 
]^  was  thereupon  pe^oiTied  titywimpiislyt  '*thfit  s^bordinutii^D  to» 
tb#  claasig  of  Amsterdam  ifi  for  tbe  good  of  jthe  ,ol)Ui|cb|  bettarv 
than  it,  in  an  independent  at<ite,  con  be  kept*"  At  tbo.Mn^  tirny^ 
qertmn  oredentjala  were  signed;  auth^^i^ng  Dom.  Kem  and  one 
of  the  elders  '*  to api^ear  ia  our  behajf  before  the  honorable  clasw 
of  AiBSterdam,  to  deliberate,  Mvic^  and  conclu^o  with  the  of> 
SM^bled  ministers  and  elders,  what  the  word  of  Qod  and  ih» 
regulations  of  our  dearly  beloved  church  m^iy  i:ecommend  for  the 
pce^ent  as  well  as  for  the  future  wel£ire  of  the  whole  Low  Qeformr 
ed  Dutch  Church  in  this  province  and  ours  in  particular."  Theas. 
proceedings  appear  to  have  raferenqe  to  a  meeting  of  the  Low* 
Dutch  niinisiters  and  elAers  connc^ed  with  the  cli^asis  of  Auv 
stardom,  to  be  held  in  the  city  of  New-York^  The  ^ext  eatif f 
10  the  reccxds  beari  date  Morqh  8tb,  17Q5»  and  ataites  that  aU 
Ibe  members  of  the  present  as  well  as  the  former  consistory^  with 
the  members  of  the  congregation,  assembled  on  that  day  in  the 
presence  of  a  goodly  compsny,  to  lay  the  first  stone  of  the  oburebt 
and  that  the  same  was  laid  by  their  pastor,  ttie  Bev.  Mr.  Kern, 
(who  it  is  stated  was  bom  at  Manheim,)  and  who  accompanied. 
Ibo  act  with  certain  sontanee^  from  the  scriptures,  and  concluded 
with  these  wcnrds,  ^^  In  the  house  built  upon  this  stone,  the  word 
of  the  Lord  must  always,  be  preached  truly  and  &ithfnlly, 
qccwding  to  the  Reformed  doctrine  of  Heidelhergh  and  SwJt- 
Zetland.^  Foundation  stones,  it  is  said,  were  then  laid  by  every 
n^omher  of  the  consistory  and  congregatioa  present^  with  ths 
spaolltmitjon, ''  for  a  (ilermaD  Safonned  Qhurch*" 

A  paper  in  ibe  form  of  a  bond,  dfited  13th  Jnly^  17$5| 
giixen  in  evidence)  puiporting  to  ho  the  dead  of  four  ^ndiint 
running  to  the  Rev.  J»  M *  Kem^  ^minister  of  the  gospel  i^ 
pieient  paster  of  the  Calvintotic  ohurch  in  the  city  of  New*Toik 
W!orshipping  in  tbe  German  tongpe,"  and  to  seveiiil  other  MS& 
ifUlo^Is  doscribed  v  the  e(4er8  md  .doseens  of  tho  «iid  ohufofa^ 
rmting  that  oortsin  building  1^  ^^  Hj^ynau^street  tip^Fiip  4fi» 
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•crilted  had  been  piirehaiBed,  by  eiei^tain  German  and  Swiss  ith 
liafbHdnts  cf  ihe  chy  of  New-Y<^fk,  xlrhh  (he  assistance  «»fcert{rin 
6liaritabl«  and  well  dfispcised  persons,  and  en  which  they  had 
begun  it>  erect  a  church  for  th^  worsfhrp  of  €k)d,  which  lots  had 
been  conveyed  to  the  oblijg^ors,  and  that  all  parties  were  incYined 
io  preserve  the  said  estate  at  all  Cffn^s  eomingf  for  the  piotm  nseA 
aforesaid,  and  conditioned  that  the  <rt)tigora  Should  hold  th^ 
tkme  as  trustees  to  the  tises  aforesaid. 

A  document  prepared  with  a  view  to  obtain  pecunfalry  relief 
from,  and  addressed  to  the  classiiB  of  Amsterdam ^  aiHheiiticnfed 
by  the  signafores  of  the  minlister,  elders  and  deacons,  in  Jufy, 
1766,  containing  a  natretive  carryiiTg  back  the  history  of  th^ 
ehufrch  to  its  origin,  anteriov  to  the  connnenoement  of  the  records^ 
was  ^iven  in  evidence.  It  is  stated  in  this  paper,  that  a  consitf- 
«rable  ntimbar  of  Germans  had  immigrated  to. the  city  of  Nei^«- 
Tork  at  an  early  day,  some  of  who<n  who  had  acquired  the 
Ittngtiftge  of  Holland  attached  thomsclves  to  the  Low  Dutch 
Obnrch.aTid  others,  who  ivere  unacqnainved  with  thot  language, 
*  foand  themselves  compelled  to  hear  the  preaching  of  God^ 
word  in  the  Qefrmian  Lutheran  Church."  ^'This  deplorable 
Condition,''  they  say,  <<  induced  those  who  had  resided  here  some 
"^cfirs  to  reflect  whether  some  plan  fiiigiit  not  be  devised  to  es- 
tablish the  worship  of  God  in  Iheir  mother  Idngnage.  After  a 
^eareful  coAection  of  the  Gei^man  Reformed  meml^ers,  and  a  siib- 
^rilHion  of  whaft  each  one  was  tviUing  to  contribute  annually, 
(br-the  support  of  a  preacher,  it  was  found  that  this  object  was 
attainable."  The  docurtient  proceeds  to  stivie  that  a  btiildittg, 
which  had  been  used  for  h  bretv-honse.  and  also  for  a  theatre, 
trixs  purchased  and  fitted  up  for  a  place  of  ivoteffiip,  \^hich 
brought  the  •congregation  in  debt  £800.  Thcjr  howelrer  em* 
ployed  a  pfreacher,  one  Dominie  RosencfrantZj  who  had  fled  (dt 
his  life  to  New- York,  on  account  of  the  inroctds  of  the  Indians 
in  1758.  He  preached  one  year  and  then  returned  to  his  former 
toAgregation,  which  had  re-assembled ;  and  lh<e  ch Arch  in  New- 
York  employed  the  Rev.  WilliaEm  Kdls,  who  bad  been  stattioned 
6n  the  Roritan,  tvho  preached  one  year,  but  failed  to  gHre  satit- 
^bdtwn  on  account  of  bis  irritable  temper.    After  a  vaeaney  tri* 
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nearly  half  a  year,  the  Rev.  Frederick  Rothenhergler, "  a  refor&»* 
ed  preacher,"  a  stranger  to  them,  came  «over  in  a  ship  which 
arrived  in  the  bay  towards  the  spring  of  1761.  After  preaching 
one  year  on  trial,  he  required  and  received  a  written  call,  but 
soon  after,  as  the  paper  states,  "conducted  himself  in  the  pulpit 
in  direct  contradiction  of  the  injunction,  '  Feed  the  flock  of 
Christ,  but  not  as  those  who  lord  it  over  God's  house ;  * "  upon 
which  the  congregation  were  compelled  to  use  legal  means  to 
rid  themselves  of  him.  They  resolved  to*  act  more  cautiously 
ibr  the  future,  and  for  this  purpose  sent  a  written  communication 
to  the  consistory  of  Heidelberg,  requesting  them  to  send  the 
congregation  a  suitable  candidate  for  the  ministry.  This  resulted 
in  the  sending  out  the  Rev.  Dom.  Kern,  who  arrived  towards 
the  end  of  1763.  "Scarcely  had  he  arrived  and  become  ac- 
quainted with  the  affairs  of  this  church,  by  the  assistance  of  the 
elders  and  deacons  whom  he  had  assembled  around  him  as  his 
advisers,  thjin  he  represented  to  them  that  independency  in 
churches  was  very  dangerous  both  to  the  church  and  pastor^ 
and  did  not  rest  until  the  resolution  was  passed  to  form  a 
connection  of  this  church  with  the  Rev.  classis  of  AmsterdamJ' 
The  paper  goes  on  to.  state  that  a  deep  fall  of  snow,  in  the  win- 
ter of  1764-5,  caused  the  walls  of  their  church  edifice  to  spread 
60  that  they  did  not  dare  to  worship  in  it,  but  erected  a  new  one 
at  the  cost  of  £1161,  making  their  whole  debt  £1951,  of  which 
they  had  raised  £600  by  collections  and  contributions,  and  that 
the  balance  remained  unpaid.  '<We  therefore,"  they  conclude^ 
''indulge  the  confident  hope  that  your  Rev.  classis  will  make 
uSj  as  a  church  in  subordination  to  your  classis,  the  object  of 
your  paternal  affection,  and  exhibit  yourselves  towards  U8  as 
kind  and  affectionate  fathers."  No  pecuniary  relief  was  obtained 
from  Holland,  but  the  debt  was  probably  paid,  as  it  is  not  after* 
wards  referred  to  in  the  records  or  testimony. 

Dom.  Kern  having  accepted  the  charge  of  another  congr^[a- 
tion,  the  Rev.  Mr.  Foering  was  called  in  March,  1772.  The 
only  allusion  to  doctrinal  subjects  in  his  call  js  contained  in  a 
sentence  in  which  he  is  required  '^  to  instruct  the  elder  childreo 
according  to  the  Heidelbei^  Catechism,  so  tliat  they  may  ad 


ALBANY,  DECEMBER,  1845.  503 

Miner  v.  Gsble. 

8oon  as  possible  become  members  of  the  church."  He  was  ixi> 
stalled  by  a  minister  of  the  Low  Dtitch  church. 

The  Low  Dutch  churches  in  this  coiuitry,  in  the  year  1772, 
agreed  upon  a  plan  of  union  among  themselves,  and  a  consti- 
tution which  provided  for  the  organization  of  a  system  of  church 
judicatories,  in  correspondence  with  the  ecclesiastical  bodies  of 
the  mother  church  in  Holland.  The  Rev.  Mr.  Foering  and 
another  individual,  as  delegates  from  the  German  churches,  pur- 
suant to  written  credential^  signed  by  the  elders  and  deacons, 
assented  to  and  sicfned  the  articles  of  union  in  behalf  of  their 
church.  One  of  the  articles  was  in  these  words:  "  We  adhere 
in  all  thinsfs  to  the  constitution  of  the  Netherlands  Reformed 
Church,  as  the  same  was  established  in  the  church  orders  of  the 
Synod  of  Dordrecht  in  the  years  1618  and  1619." 

In  December,  1773,  an  elder  of  the  church  was  found  to  be  (as 
stated  in  the  minutes,)  "unsound  in  the  doctrines  of  our  Protestant 
Reformed  church,  to  wit,  as  liaving  denied  the  doctrine  of  election, 
and  holding  also  that  outward  baptism  is  the  new  birth,"  &c. 
and  was  thereupon  deposed  and  another  was  chosen  in  his  place. 

The  Rev.  J.  G.  Gebhard  was  called  to  succeed  the  Rev.  Mr. 
Foering,  in  September,  1774.  He  was  elected  by  a  vote  of  the 
congregation,  and  received  a  written  call  from  the  consistory, 
which  prescribed  hi^  duties.  He  was  to  preach  in  German 
twice  every  Sunday,  and  also  on  Wednesday  evening.  On  Sun- 
day morning  the  text  was  to  be  taken  from  the  Bible,  '<  and  in 
the  afternoon  the  sermon  to  be  from  the  Heidelberg  Catechism,'' 
and  he  was  to  teach  the  youth  *<  diligently  from  the  Heidelberg 
Catechism,  so  that  they  may  be  prepared  to  be  members  of  the 
church."  He  accepted  the  call  and  was  installed,  but  subse- 
quently declined  the  situation.  It  appears  by  the  minutes  of  the 
classis  that  the  church  in  question  was  represented  at  its  several 
meetings  in  the  years  1773, 1774,  and  1776. 

The  congregation  was  dispersed,  and  public  worship  in  the 
church  was,  for  the  most  part,  discontinued  during  the  revolu- 
tionary war,  though  there  are  some  traces  of  its  existence  du- 
ring that  period,  under  the  charge^  it  is  believed,  of  the  Hessian 
officers.    In  1783,  there  is  an  entry  on  the  records  of  the  consi^ 
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Uny,  to  tbe  efled  thut  the  Rev.  J.  D.  Gro6,  of  'Caimjoharie,  had 
been  called  to  preach  fi>f  diem ;  and  k  appears  that  be  officiated 
ab  poster  some  time  oA^  the  close  of  the  war. 

In  May,  1784,  there  was  a  meeting  of  the  consistory  of  the 
German  Church,  held  ai  the  veqiaest  of  the  Bev.  Dr.  Livingston, 
tb  consider  whether  the  cOngre^iion  would  attach  itself  to  the 
jiidicatories  of  the  Low  Dntch  Church.  ^'  AAer  mature  consider- 
ation,'' it  is  stated,  ^^  it  was  unanhnoiisiy  ccincluded  never  to  vote 
for  such  a  union ;  and  the  ibllowi&g  reasons  of  it  have  been  spe- 
cified in  this  protocol  for  the  informati^  of  posoerity :  FlrsUf. 
Though  it  may  be  that  pteachers  and  elders  of  this  High  Ger- 
iaan  Reformed  Church  have  been  present  in  socb  assemblies^  or 
that  this  .congregation  has  been  entered  into  the  protocols  of  the 
said  assembly ;  in  th^  way  of  law  and  r^ht,  this  congregation 
ought  to  be  independent  of  all  churches  of  other  nations  and 
languages.  Sbeandtp.  That  such  a  union  never  has  to  its  pur- 
pose the  best  interest  of  this  congregation,  the  same  being  toe 
weak,  even  in  company  with  other  High  German  Reformed 
congregations,  to  have  any  influence  in. the  said  church  assem* 
bly,  where  languages  are  spoken  which  we  do  Dot  know,  where 
wie  are  always  opposed  in  getting  into  the  administnition,  and 
where  we  are  not  permitted  to  speak  our  own  kingiiage.  Thirdly* 
Tfarat  it  would  be  best  for  this  congr^tiOQ,  and  for  the  High 
Gerifinim  Church  tn  geterai,  to  establish  a  union  of  High  Germai 
oongregatbus,  as  soon  as  this  church  shall  contain  a  lai^er  num- 
^r  of  pteachers.''  A  Committee  Was  appointed  to  return  this 
oiKswer  to  Dr.  Livingston,  who  reported  that  they  had  performed 
that  duty.  At  the  same  meeting  it  was  determined  to  have  tte 
church  incorporated,  which  was  accordingly  done,  and  the  ecf- 
lificate  was  reooMed  June  11th,  1784^  the  number  ef  the  trustees 
bsing  fixed  at  nine.  On  the  9d  of  November  following,  the 
property  in  Forsyth-stfeet  was  coir^ey^  to  4hete  trustees  by 
fiaime,  who  were  described  bs  "  TrtKtees  of  the  Oorporation  of 
Cte  German  Hefornted  Church  of  the  city  of  New-York.'' 

On  the  6th  May,  1795,  the  Bev.  Phiilip  MtlMoHer,  a  member 
ef  the  Oertnan  Refanned  Kpnod  of  Pennsylvaftiiai  was  tevild^ 
by  k  written  caU  from  the  consistory,  to  assume  the  fousMil 
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sharge  of  the  church  in  question.  Tlie  dooument  was  signod 
by  th^  tldets  and  deacons,  and  the  chairman  and  secretary  of 
file  board  of  trnstees,  and  contains  a  clause  respecting  the  teach- 
ing of  the  Heidelberg  Catechism,  similar  to  those  before  referred 
to.  He  accepted,  and  accordingly  becatne  the  minister  of  tiie 
church.  Sometime  after  accepting  the  call,  he  changed  his 
ecclesiastical  relation,  and  became  a  member  of  the  New- York 
daasis  of  the  Reformed  Dutch  Church. 

In  September,  1797,  the  cloissis  of  the  city  of  New- York  en- 
tered in  its  minutes  a  statement  that  the  German  Reformed 
Church  of  the  city  of  New- York  having  united  with  the  Re^^ 
fi9rmed  DtTtoh  churches  in  the  organization  of  1772,  and  having 
been  represented  by  their  ministers  and  elders  until  the  com- 
mencement of  the  flien  late  war,  the  dussis  was  willing  to  con- 
sider the  church  as  one  of  its  members^  and  thereiTpon  directed 
a  copy  of  the  minute  to  be  transmitted  to  the  Rev.  Mr.  Milldol- 
ler,  to  be  communicated  to  the  consistory.  The  subject  was  not 
acted  on  by  the  cotisistory  itntil  December,  1799,  when,  notwith- 
standing the  resolutions  of  1784,  it  was  unanimously  determined 
to  accept  the  invitation  of  theclassis;  and  accordingly  Mr.  Mill- 
«ioIler,  having  first  obtained  the  consent  of  the  Qermnn  Reformed 
Synod  of  Pennsylvania,  to  which  he  then  belonged,  appeared 
it  the  meeting  of  the  classis  held  in  September,  1800,  with  his 
•Ider,  and  they  vrete  received  as  representatives  of  the  chuich. 
From  this  time  to  the  y^ar  1805,  a  regular  connexion  appears 
10  have  been  ilnaintained  between  the  church  and  the  classis, 
Hob  latter  receiving  represenftntives  from  the  church,  approving 
%he  calls  of  its  ministers,  and  mediating  between  the  parties  when 
controversies  arose.  After.  1805,  there  is  no  evidence  of  any 
connexion  or  correspondence  with  the  cIaasiS|  until  April,  1810^ 
-trhen  the  cansistory  and  the  trustees  addressed  a  memorinl  te 
Mie  classN,  in  which  they  state  that  they  conceive  that  the 
ehuTch  is  not  withdrawn  from  their  protection,  inasmuch  as 
there  has  never  been  any  regular  discharge ;  that  a  Mr.  Runkel 
has  been  introduced  into  the  church  as  minister  without  the 
Approbation  of  the  classis^  that  he  is  unsound  in  doctrine,  and 
otherwise  unsuitable  to  officiate,  and  they  ask  the  interposition 
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of  the  classis  for  their  relief.  Delegates  to  the  classis  were  at 
the  same  lime  appointed,  one  of  whom  presented  himself  at  f 
meeting  of  that  body  held  shortly  afterwards.  The  minute  of 
the  classis  states  that  a  difficulty  occurred  ^  whether  that  con* 
gregation  belongs  to  this  classis,"  but  after  some  disdus^ion  it 
was  determined  that  it  did,  and  a  committee  was  thereupon  ap- 
pointed to  mediate  between  the  parties  respecting  a  contention 
which  was  found  to  exist,  (a)  From  1810  to  1823,  the  connex- 
ion appears  to  have  existed,  the  church  being  frequentl^)  but  not 
uniformly,  represented  in  the  classis,  and  the  authority  of  th« 
latter  being  often  invoked  to  adjust  difficulties  and  contentions 
During  this  interval  the  Rev.  Mr.  Dreyer,  a  member  of  the  Sy 
nod  of  the  German  Reformed  Church  in  the  United  States,  wa^ 
settled  pursuant  to  a  written  call  subscribed  by  the  elders  and 
deacons.  It  stated  that  he  was  <<  to  fulfil  the  full  work  of  a  gos 
pel  minister  agreeably  to  the  word  of  God  and  the  excellent 
rules  and  constitution  of  our  Reformed  Dutch  Church,  esiab 
lished  in  the  last  Synod  held  at  Dordrecht^  and  ratified  and 
explained  by  the  ecclesiastical  judicatory  under  which  we  stand.* 
He  was  also  to  explain  the  Heidelberg  catechism  on  the  Lord% 
days.  In  1822,  the  trustees  contracted  for  the  building  of  a  new 
church  edifice  on  their  property  on  Forsyth-street,  the  church  on 
Nassau-street  having  been  sold.     « 

In  July,  1823,  a  representation  was  made  to  the  classis  that  the 
consistory  and  trustees  contemplated  withdrawing  from  (he 
Dutch  Church  and  connecting  themselves  with  tlie  German  Lu- 
theran Church,  contrary  to  the  wishes  of  a  majority  of  the  con- 
gregation, upon  which  the  classis  resolved  not  to  consent  tea 
dismission  of  the  church  from  its  authority,  and  appointed  a  com 
mittee  to  inquire  into  the  matter.  At  a  meeting  of  the  clasrai 
held  in  October  following,  the  persons  claiming  to  be  the  exist- 
ing consistory,  applied  to  the  classis  to  be  dismissed  from  that 
connection,  and  transferred  to  the  German  Reformed  Synod  of 


(a)  See  The  People  t.  Runktl^  (9  John.  147,)  wliere  the  details  of  that 
Ttnj  are  given. 
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Ibe  United  States ;  ond  at  the  same  time  the  committee  above 
mentioned  reported  that  the  parties  in  the  church  appeared  to 
be  in  a  state  of  "  irreconcilable  dissension."  Various  measures 
were  then,  from  time  to  time,  adopted  by  the  cinssis  to  restore 
quiet  and  order  in  the  church,  hut  without  success ;  and  in  Oc- 
tober, 1825,  the  committee  charged  with  that  subject  reported 
that  they  were  informed  by  the  officiating  minister,  that  the 
church  did  not  consider  itself  connected  with  any  congregation, 
and  the  committee  gave  it  as  their  opinion  that  any  attempt  at 
present  to  reunite  them  to  the  classis,  would  prove  unavailing. 
The  reptjrl  was  accepted,  and  nothing  further  appears  to  have 
been  at  that  time  done  to  preserve  the  connection  between  the 
German  church  and  the  classis. 

In  March,  1838,  a  large  number  of  the  members  of  the  con- 
gregation attached  to  the  party  represented  by  the  complainants, 
petitioned  the  classis  to  take  the  church  under  its  protection,  and 
to  appoint  supplies  to  the  pulpit  until  a  pastor  should  be  settled. 
The  classis,  in  accordance  with  the  prayer  of  the  petition,  again 
asserted  its  jurisdiction  ov^r  the  church,  and  appointed  a  tempo- 
rary supply  for  the  pulpit.  The  former  suit  mentioned  in  the 
pleadings  being  then  pending,  and  the  temporalities  being  in  the 
bands  of  a  receiver,  pursuant  to  an  interlocutory  order^  both  par- 
ties applied  by  petition  to  the  vice  chancellor  of  the  first  circuit, 
before  whom  it  was  pending,  to  have  the  church  opened  for  their 
respective  ministers,  the  complainants  desiring  that  the  ministers 
appointed  by  the  classis  should  be  admitted.  The  vice  chancellor, 
by  an  order  made  on  the  28th  August,  1838,  denied  the  prayer  of 
the  complainants' petition,  but  granted  the  motion  made  on  behalf 
of  the  defendants— <lirecting  the  receiver  to  open  the  church 
for  divine  service  under  the  direction  of  the  trustees  adhering  to 
the  party  of  the  defendants,  and  for  the  use  of  the  trustees  and 
consistory  in  that  interest.  The  defendants  petitioned  for  a  dis- 
missal of  the  bill  in  the  last  mentioned  cause,  and  all  parties  con- 
senting thereto,  and  only  submitting  to  the  court  upon  what 
terms  such  dismissal  should  t>e  made,  the  vice  chancellor,  on  the 
17tli  December,  1838,  made  an  order  dismissing  the  bill,  and 
directing  that  the  teinporalities,  including  the  possession  of  the 
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church,  should  be  delivered  to  the  persohs  in  the  iotereet  of  Ifab 
defenduuts  clftimfug  to  be  the  then  present  board  of  trustees. 

From  the  time  the  aetuat  connection  with  the  classis  ceased, 
in  1823,  the  ministers  occupying  the  pulpit  of  the  Qermati 
church  were  the  Rev.  Mr.  Knouse,  who  officiated  until  18Si9, 
and  was  succeeded  by  the  Key.  Mr.  Mills.  The  Rev.  Mr.  Smith 
was  the  next  minister,  and  was  called  in  1834,  and  lemained  un- 
til 1837,  when  he  died.  AAer  which,  the  Rev.  Mr.  Welden  was 
called,  but  di4.not  accept;  aud  the  Sev.  Messrs.  Harrison  aind 
Getsenhamer  officiated  concurrently  until  the  Bev.  Mr.  Meyer 
was  called  in  1839.  He  was  the  incumbent  at  ^  time  the  tes- 
timony was  taken.  ' 

In  Mny,  1837,  after  the  death  of  the  Rev.  Mr.  Smith,  there  be- 
ing great  contention  in  the  church,  and  the  board  of  trustees 
hekig  divided  in  opinion— five  members  adhering  to  the  party  of 
the  complainants,  and  fotir  of  them,  togiether  with  a  majority  of 
the  congrt^tion,  taking  part  with  the  defendants — a  resolotioa 
was  adopted  by  the  congregation  reducing  the  number  of  the 
trustees  to  sijt,  and  removing  from  office  three  of  thotsc  belong- 
ing to  the  complainants'  party.  The  three  thus  attempted  to  b^ 
cut  off  continued  to  act  as  trustees,  and  in  conjiro^tion  with  the 
two  others  who  adhered  to  the  complainants,  employed  (he  Rev. 
Mr.  Ebaugh  to  preach  in  the  cbui-ch  for  thuee  moMhs.  He  olt- 
ciated  one  Sunday,  but  otving  to  the  disturbance  cre»ted  by  the 
opposite  party,  the  five  trustees  shut  up  the  ehuffch,  and  reli- 
gious services  were  suspended  until  the  order  of  the  tice  chan* 
teller  hereinbefore  mentioned  enabled  the  party  adiiering  to  the 
defendants  to  occupy  the  church.  The  complafaantis  ate  a  pott 
of  the  five  tmstees  who  compossd  a  majority  of  the  board  prior 
to  May,  1837,  and  others  chosen  by  the  party  who  n^  with  them 
in  the  controversy.  Tl)e  defi^donts  claim  to  be  ttusie^  iti  c&n- 
sequence  of  elections  held  by  the  congreg:alion  to  stippty  vaoitfH 
cies  regularly  occurrhag,  tbej  having  abandoned  the  reiohlfftott 
reducing  the  numbei^,  as  stated  in  the  answer.  Messrs.  Weldefh| 
Harrison,  Geisenhctmer  and  Meyer,  were  catled  by  the  defiMfid* 
ants  aftfsr  the  division  which  took  place  in  the  board  in  Ifoy,  l^fff. 
The  written  calls  Of  Meissrs.  Eoranfese^  Smith  aaad  Meyeir  wom 
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{NXidiiced.  They  purported  to  have  proceeded'  from  the  consis- 
tory, and  to  have  been  sanctioned  by  the  board  of  trustees,  and 
each  of  tliem  contained  an  injunction  to  the  minister  to  teach 
4he  Heidelbergh  Catechism,  and  in  the  cases  of  Mr.  Knouse  and 
Mr.  Smith,  their  ministrations  were  to  be  according  to  the  order 
of  the  German  Reformed  Church.  Mr.  Knouse  was  a  German 
Reformed  minister,  and  was  connected  with  the  synod  of  that 
church  in  Pennsylvania ;  Messrs.  Smith,  Welden,  Geisenhamer 
and  Meyer,  were  Lutheran  clergymen,  and  were  connected  with 
the  ecclesiastical  body  called  the  Lutheran  minhterium  of  the 
state  of  New- York,  and  Mr.  Harrison  was  an  independent.  It 
did  not  appear  that  the  church  had  been  connected  with  the  Lu* 
t)iemn  organization,  or  thot  the  Lutheran  ministers  had  inculca- 
ted any  doctrines  or  introduced  any  practices  inconsistent  with 
tfie  Heidelberg  Catechism,  which  continued  to  be  taught,  or 
variant  from  the  forms  of  the  German  church. 

A  number  of  clergymen  and  other  persons  were  examined 
respecting  the  characteristics  of  the  Calvinistic  and  Arminian 
doctrines,  and  the  tenets  respectively  held  by  the  German  Re- 
formed, the  Dutch  RefoYmed  and  the  Lutheran  churches,  the 
authority  and  jurisdiction  of  church  judicatories,  and  the  diffi- 
culties which  led  to  tho  litigation  in  the  church  in  question. 
By  this  testimony  the  complainants  endeavored  to  show  that  the 
Qerman  and  Dutch  Reformed  churches  were  strictly  Calvinistio 
in  doctrine,  and  that  the  Lutheran  was  Arminian,  and  that  the 
difference  between  these  modes  of  belief  was  fundamental; 
while  the  defendants  attempted  to  establish  a  distinction  be- 
tween the  Dutch  Reformed  and  the  German  Reformed  doctrines, 
and  to  pro^  that  the  tenets  of  the  latter  were  not  materially  va- 
mnt  from  those  held  by  the  Lutheran  churehes[  Portions  of 
this  testimony  are  stated  in  the  opinions  of  members  of  the  court. 

The  cause  was  referred  to  the  rice  chancellor  of  the  first 
^rcuit,  and  was  brought  to  a  hearing  before  the  assistant  vice 
efaaooellor,  wbo,  on  the  19th  December,  1848,  made  a  decree 
diimrissing  the  bill.    The  following  opinion  was  delivered  by 
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Hoffman,  Assistant  Vice  Chancellor.  The  elaborate  and 
able  arguments  on  behalf  of  the  complainants,  which  have  been 
made  upon  the  hearing  and  rehearing  of  this  case,  may  be  ar- 
ranged under  the  following  positions.  1.  That  tl]e  union  of  the* 
church  in  question  with  the  Reformed  Dutch  Church  was  indis- 
soluble ;  that  it  involved  permanent  submission  to  the  ecclesias- 
tical jurisdiction  of  that  church  ;  and  that  the  property  could 
only  be  used  by  those  who  submitted  to  that  jurisdiction,  as  well . 
as  held  the  same  tenets.  Of  course,  the  success  of  this  proposi- 
tion would  settle  the  case  in  favor  of  the  complainants,  the  law 
and  facts  being  then  very  plain.  2.  That  the  union  with  the 
Dutch  Church,  after  its  resumption  at  a  given  date,  has  never 
been  legally  dissolved  ;  that  t  majority  of  the  trustees  and  con- 
gregation were  in  1S37  actually  in  favor  of  its  continuance,  and 
tliat  the  alleged  rescision  by  the  congregation  was  illegally 
obtained.  3.  That  the  property  is  to  be  treated  as  dedicated  by 
the  founders  to  the  support  of  the  tenets  of  the  Dutch  Reformed 
Church  ;  if  not  in  express  language,  yet  necessarily,  inasmuch 
as  the  tenets  of  the  Dutch  Reformed  and  this  German  Reformed 
Church  were  the  same ;  and  as  a  branch  of  this  proposition,  it 
is  contended  that  at  least  it  must  be  treated  as  dedicated  to  the 
teaching  of  undoubted  Calvinistic  doctrines,  which  obligation 
the  defendants  have  violated.  4.  And  lastly,  that  at  least  a 
portion  of  the  property,  being  equal  to  the  avails  of  the  Nassau- 
street  lots,  must  be  decreed  to  belong  to  the  complainants. 

1.  As  to  the  first  point,  the  case  is  this.  An  independent 
congregation,  under  the  style  of  the  "  German  Reformed  Congre- 
gation of  New- York,"  existed  and  worshipped  in  the  city  of 
New- York  prior  to  the  year  1763.  It  had  its  pastor,  elders  and 
deacons.  When  it  was  first  established,  and  in  whose  name  its 
property  stood,  does  not  appear  in  evidence.  It  had  incurred 
debt,  and  had  voted  to  a  previous  pastor  the  sum  of  £160  per 
annum,  when  such  debt  should  be  removed.  In  the  year  1763, 
this  congregation  decided  to  ally  itself  with  the  Dutch  Reformed 
Church  then  established  in  the  city,  and  to  be  subject  to  its 
ecclesiastical  jurisdiction.  They  thereupon,,  by  a  formal  vote^ 
united  themselves  with  the  Classis  of  Amsterdam,  or  Synod  of 
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North  Holland,  to  which  the  Dutch  Reformed  Church  in  this 
3ity  was  subject    Iq  1772,  the  Dutch  Church  in  the  United 
States  separated,  so  far  as  absolute  authority  is  concerned,  from 
the  ecclesiastical  jurisdiction  of  Holland,  and  established  a  gene- 
ral system  of  church  judicatories  in  this  country.    The  church 
in  question  was  represented  at  that  assembly,  and  assented  to  its 
acts.    It  became  attached  to  the  Classis  of  New-York,  and  was 
represented  in  it  from  that  time  to  the  breaking  out  of  the  war. 
I  pause  at  this  point — ^because  the  complainants'  case  in  the 
aspect  now  considered,  is  vastly  stronger  than  at  any  subsequent 
period.    What  would  be  the  decision  if  the  cause  had  arisen  in 
1782  upon  these  facts,  or  was  now  to  be  decided  upon  them  ? 
I  think  there  is  a  plain  distinction  in  sound  reasoning,  and  sup- 
ported by  authority,  between  the  dedication  of  property  to  sup- 
port peculiar  tenets,  and  its  dedication  to  support  such  tenets  in 
connection  with  and  subjection  to  a  particular  church  govern- 
ment.   The  union  in  1763,  and  its  continued  connection  under 
the  new  organization  of  1772,  could  not  of  itself  so  bind  the 
property  to  a  connection  with  that  government,  as  to  render  a 
riipturc  a  forfeiture.    The  distinction  which  meets  the  argument 
6i*the  complainonts'  counsel  is  this:  A  regular  Dutch  Church, 
»iiginally  formed  as  a  branch  of  the  main  body,  or  in  subordi- 
nation to  its  church  government,  as  a  Dutch  Church,  cannot 
r*reak  off  from  that  government  and  discipline  without  losing  the 
/ery  character  of  a  Dutch  church.    A  church  avowedly  inde- 
^ndent  in  its  origin,  may  form  a  union,  the  breach  of  which 
>nly  restores  it  to  its  former  )X)sition.    But  the  decisive  answer 
IS  this — property  may  be  given  to  the  support  of  tenets,  without 
subjection  to  any  ecclesiastical  power  which  upholds  these  tenets. 
It  must  be  shown,  that  it  was  given  for  promulgation  of  the 
one,  in  subordination  to  the  other.    Supposing  in  this  case,  that 
it  was  dedicated  to  the  support  of  the  identical  tenets  of  the 
Dutch  Church,  it  was  not  given  to  those  only  who  should  obey 
the  Dutch  Chdrch's  judicatories.    Suppose  property  given  to 
support  a  succession  of  pastors,  belonging  to  the  Reformed  Dutch 
Church  of  North  America — a  pastor  who  disobeys  or  disclaims 
tho  ecclesiastical  power  of  that  church,  is  as  clearly  excluded 
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£n>m  the  giO,  as  if  he  preached  Arminianism  or  Unitarinniaat 
Suppose  property  given  to  A.  and  R  and  their  successors,  trustees 
for  the  Dutch  Reformed  Church  situated  in  a  particular  plqce, 
or,  as  in  The  Dutch  Church  v.  MoU^  (7  Paige.  78,)  to  trustees 
for  the  common  use  of  the  ministers,  elders  and  deaooos  of  the 
Low  Dutch  Church  in  the  city  of  New- York.  If  those  claiming 
to  share  the  fund  do  not  submit  to  the  government  of  the  church 
as  it  then  existed,  or  as  changed  by  legal  authority,  their  very 
identity,  the  character  which  alone  gives  them  a  right,  is  lost. 
But  take  a  case,  such  as  the  provisions  of  the  deed  in  the  case 
referred  to  supplies,  of  a  grant  to  trustees  for  the  support  of  the 
ministers  who  shall  have  charge  of  a  church  in  a  given  place, 
and  shall  hold  the  canons  of  the  Synod  of  Dort  Even  if  that 
congregation  was  then  a  regular  Dutch  Church  in  full  subjec- 
tion, but  not  so  designated  in  the  deed,  I  apprehend  that  a  sefxe 
ration  would  not  avoid  the  gift  for  those  who  adhered  to  the 
tenets.  But,  unquestionably,  if  it  had  l)een  an  independent 
church,  and  had  formed  an  union  with  the  Dutch  Church  for  its 
better  government,  an  union  in  its  nature  dissoluble  and  repeat- 
edly broken,  not  a  doubt  could  exist.  The  property  never  has 
been  given,  so  far  as  any  dedication  is  sliown,  to  trustees  of  a 
German  Reformed  Church,  or  for  its  use,  in  subjection  to  an 
ecclesiastical  body.  That  subjection  indeed  existed,  but  not  a 
word  of  express  language,  and  nothing  of  just  inference,  indi- 
cates the  intention  of  the  givers,  that  it  should  he  perpetually 
held  in  that  subjection. 

But  how  irresistible  does  this  argument  become,  when  we 
regard  the  acts  of  this  church,  and  the  passive  submission  almost 
amounting  to  assent,  of  the  classis  in  1784.  The  very  proper^ 
now  in  dispute  was  purchased,  when  the  congregation  ba4 
solemnly  declared  its  alliance  with  the  Dutch  Reformed  Chuiob 
at  an  end ;  when  the  body  which  held  and  gpverqed  its  tenqio* 
ralities  was  oi^anized  contrary  to  a  material  r^ulation  of  tbut 
.  church,  milking  it^  officers  as  to  spiritual  and  temporal  mattsit 
nearly  identical ;  and  when  the  deed,  under  which  this  propeitf 
is  held.  Tests  it  in  "  Trustees  of  the  corporation  of  the  Genoi^ 
Reformed  Church  in  tbedity  of  New-Tork,  aa^  their  soccessQII 
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Mislees  as  afomaid.'*  •  It  mUat  be  r^nembered  thut  tifter  the 
war  an  appIicatioQ  was  inaAe  fot  a  reeumption  of  tlie  union. 
The  olaBBili  did  not  pr^l^nd  that  this  connection  bad  subsisted 
during  the  war  in  right  and  law,  though  in  &ct  interrupted, 
but  thejr  invited  a  restoratioti  of  the  alliance^  and  the  church 
deliberately  refused,  and  avowed  the  intisntioa  to  hold  itself 
forever  independent  This  wiBs  followed  by  a  marked  and  ma- 
terial deviation  from  a  ifegulatioli  of  the  Dutch  church.  By 
its  constitution,  the  minister,  ridets  and  deacons  in  one  board 
have  charge  of  the  tempomlities.  A<XM)rdingly,  the  appointment 
of  trustees  under  the  fiifst  act  of  our  legislature  respecting  reli- 
gious societies,  was,  it  is  stated,  almost  unknown,  and  e8te«ned 
irregular.  Indeed  it  necessarily  must  have  been  so«  And  both 
in  this  state  and  New-Jersey^  a  special  act  WaS  passed,,  out  of 
respect  to  this  regulatiouj  constituting  the  minister,  elders  and 
deacons  the  trustees,  and  making  them  a  corporation  upon  their 
filing  a  certificate  ot  their  name  and  title.  (3  R*  S*  207 ;  7 
EhidsL  Rep.  206.)  Now  this  church,  at  the  very  time  of  declar- 
ing its  independence  of  the  classis,  i»roceeded  to  elect  trustees 
under  the  gen^^  act,  who  have  always  sinoe  remained  a  body 
distinct  from  the  consistory.  I  need  but  glance  at  the  subse- 
quent relations  of  the  c|mfch  a^  to  ecclesiastical  supervision. 
From  1784  to  1799,  it  remained  disconnected  and  independent 
of  the  Dutch  Church.  From  1799  to  1805,  the  union  was  kept 
up.  It  was  interrupted  entirely  or  partially,  until  1812.  From 
that  time  to  eexXy  in  1823^  it  subsisted.  Then  difficulties  arose, 
and  at  the  very  period  when  part  of  the  proceeds  of  the  sale  of 
the  Nassau*6treet  church  were  used  in  building  the  present 
church,  this  severance  existed.  In  1825  a  coij^ttee  of  olassis 
reported  that  an  attempt  to  reunite  the  church  with  that  body 
would  be  unavailing.  From  that  time  until  1837,  the  con- 
nection was  severed.  Then  the  difficulties  arose  from  wbieh 
the  present  suit  has  sprtmg. 

There  are  two  cases  which  bear  strongly  upon  the  question 
BOW  discussed)  and  one  of  them  appears  to  nie  to  be  decisive. 
In  The  Presb^ietian  Church  ^.  Johnston^  (1  WaM  ^  Sirg.  h) 
the  terms  of  the  grant  were  ''  in  trust  for  and  as  a  site 
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bouse  of  religious  worship,  and  a  burial  place  for  the  use  of  the 
religious  society  of  Ehiglish  Presbyterians  and  their  suocessois 
in  and  near  the  town  of  York,"  dcx^.  The  congregation  of  York 
subsequently  became  incorporated.  The  ecclesiastical  connec- 
tion of  the  congregation  was  with  the  Carlyle  Presbytery  up  to 
about  1838.  After  the  breaking  up  of  the  Presbyterian  church 
into  two  organized  bodies,  each  claiming  to  be  the  general 
assembly,  a  resolution  was  adopted,  declaring  it  inexpedient  for 
the  present  to  recognize  the  jurisdiction  of  any  of  the  conflicting 
church  judicatories.  A  minority  of  the  congregation  thereupon 
withdrew,  and  elected  the  plaintifi  in  the  suit,  trustees,  who 
brought  the  action  to  recover  the  lands.  The  majority  remained 
in  possession,  and  also  elected  trustees,  who  were  the  defendants. 
In  the  court  below.  Hays,  president,  delivered  the  opinion.  He 
says,  ''The  only  guide  as  to  the  rights  of  the  members  or  the 
corporation,  are  the  deed  and  the  charter.  In  the  deed  there  is 
not  one  word  pointing  to  the  ecclesiastical  connection  of  the 
persons  for  whose  use  the  land  was  conveyed,  with  the  Carlyle 
Presbytery  or  any  other.  The  congregation  must  enjoy  the 
land  granted  in  subordination  to  the  uses  described  in  the  deed 
The  charter  cannot  change  the  effect  of  the  grant.  The  grant 
is  a  contract,  the  obligation  of  which  cannot  be  impaired  by  any 
authority."  The  court  then  examined  the  legality  of  the  elec- 
tion of  the  defendants  as  trustees,  and  held  that  it  was  according 
to  the  charter  and  lawful,  and  that  no  others  could  regularly  be 
trustees.  And  it  held  distinctly,  that  the  want  of  an  ecclesi- 
astical connection  and  superior  church  government,  did  not 
impair  the  rights  of  the  trustees ;  there  being  no  recognition  in 
the  deed  of  any  special  or  particular  church  government  I 
have  stated  the  main  points  of  the  opinion  of  the  court  below. 
The  affirmance  in  the  supreme  court  was  substantially  on  the 
same  ground,  viz.  that  no  particular  Presbyterian  connectioa 
was  prescribed  by  the  founders.  Chief  Justice  Gibson  observe^ 
that  subjection  to  a  particular  judicatory  may  be  made  a  funda- 
mental condition  of  a  grant  He  refers  to  the  case  of  Duncan 
V,  The  Ninth  Presbyterian  Churchy  in  which  a  trust  was 
deolaied  ^  for  such  congregation  of  persons  as  shall  bd<Hig  to 
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Che  present  Reformed  Synod,  to  which  the  Rev.  Robert  Amand^s 
church  in  Spruce-st.  belongs."  He  says  the  case  was  settled; 
but  he  had  differed  from  some  of  his  brethren  who  thought  the 
congregation  had  not  lost  the  property  in  the  trust,  by  putting 
off  its  distinctive  character,  and  merging  itself  in  the  mass  of  the 
Presbyterian  church.  Even  without  an  express  condition,  it 
might  be  a  breach  of  a  compact  of  association,  for  the  majority 
of  a  congregation  to  go  over  to  a  sect  of  a  different  denomi 
^  nation ;  the  majority  of  Seceders  cduld  not  carry  the  church 
property  into  the  Presbyterian  connection,  although  these  two 
sects  have  the  same  standards  and  plan  of  government. 

The  decision  and  able  opinion  of  the  court  in  Den  v.  Bolton^ 
(7  Hoist.  Rep.  206,)  support  the  distinction  I  have  taken.  The 
land  in  that  case  had  been  conveyed  to  the  '<  Minister,  Elders 
and  Deacons  of  the  Dutch  Reformed  Church  in  the  English 
Neighborhood,"  then  incorporated.  In  1824  a  body  of  the 
corporators  withdrew  from  the  Classis  of  Bergen  and  the  Gene- 
ral Synod,  with  which  the  church  had  been  connected,  and 
went  into  union  with  what  was  termed  the  true  Reformed 
Dutch  Church.  The  court  showed  that  this  secession  was  ille- 
gal, and  the  new  judicatory  unconstitutional.  The  trustees 
who  sued,  were  chosen  according  to  the  established  forms  and 
regulations,  and  were  the  true  and  lawful  representatives  of  the 
corporators.  The  defendants  therefore  could  not  be  such.  The 
chief  justice  in  his  opinion  says :  "  Simply  holding  the  same 
fiiith,  without  submitting  to  the  government  and  discipline  of  a 
church,  cannot  make  or  keep  a  man  a  member  of  that  church\'' 
Thus  we  see  that  the  property  was  expressly  given  to  those 
who  legally  answered  the  description  in  the  deed,  and  they 
were  at  the  time  necessarily  subject  to  a  particular  judica- 
tory, and  could  not  legally  exist  but  in  such  subjection.  The 
deed  itself  as  plainly  requires  the  particular  ecclesiastical  con- 
nection, as  the  support  of  the  doctrines  of  the  church. 

It  is  said  by  one  of  the  clerical  witnesses,  that  a  church  has 
no  more  right  to  withdraw  from  ecclesiastical  jurisdiction  than 
a  county  from  the  authority  of  the  state.  But  what  is  the  eon- 
seqaence  of  a  refusal  to  obey,  or  a  withdrawal  from  the  siipsv* 
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vision  of  such  a  body  ?  Can  it  ordinarily  be  any  thing,  but 
ecclesiastical  censure,  suspension,  excision,  excommunieatifDi 
or  such  other  punishment  as  is  constitutionally  prescribed  ?  The 
fourth  chapter  of  the  constitution  of  the  Dutch  Church  hai  pro* 
vided  for  such  cases  with  judgment,  caption  and  firmness.  For- 
feiture of  property  will  also  follow,  if  that  -ptopexty  has  beoi 
actually  given  so  as  to  be  depend^t  upon  the  union.  I  -may 
here  refer  to  the  language  of  Chief  Jimtice  Tilghnmn,  {2Sa'ff. 
^  Rawh  643,)  ^  Every  cliurch  has  a  disciptine  of  its  own.  It 
is  necessary  that  it  should  be  so,  because  without  ndea  and  dia- 
cipline,  no  body  composed  of  numerous  individnalB  can  be 
governed.  But  this  discipline  is  confined  to  sfHritual  affidrs. 
It  operates  on  the  mind  and  conscience  without  pretending  to 
temporal  authority.''  See  also  Justice  Duncan^  opinion  (7  UL 
p.  566.) 

My  opinion  upon  this  first  point  is  therefore  clear.  Whatever 
were  the  uses  for  which  the  property  was  given,  it  waa  not 
given  to  be  held  by  those,  or  for  the  use  of  those,  who  should 
be  in  connection  with,  and  subordination  to,  the  eodeaiaaticd 
government  of  the  Dutch  Reformed  Church.  The  eziatiiig 
tmion  was  wholly  insuflScient  to  bind  the  property  to  that  use. 
That  union  was  voluntarily  assumed  for  spiritual  support  and 
guidance;  most  beneficial  in  its  eitistence,  and  hurtfol  when 
abandoned;  but  it  was  suspended  or  renounced  at  difiieDt 
times,  and  for  the  larger  part  of  the  time,  and  was  lepeadedly 
treated  by  the  classis  itself  as  voluntary  and  dissolttbie. 

9.  The  next  material  ground  taken  is,  that  the  aet  of  diflsolu- 
tion  or  separation  in  1897,  was  not  legally  passed  by  a  body  dnty 
representing  the  church.  It  is  to  be  rem^nbered  that  an  ftttmi 
separation  existed  from  1886  to  1^7,  the  ministers  beii^  oaUed 
without  the  sanction  of  classis.  llien  an  attenqpt  was  node 
by  one  body  to  have  a  formal  dismission  agreed  to  by  dassiiL 
^his  was  refiised ;  and  there  were  at  tfiat  period,  foor  tmaiMB 
for,  and  five  against  it  It  is  insisted  that  the  majority  of  the 
congregation  were  also  opposed  to  the  separation.  Whetiber  As 
"^tts  the  ease  or  not  is  immaterial.  At  the  next  dection  a 
Jotfty  K^t^'these  fire  trustees  were  removed^  and  oflie» 
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fgrosMe  to  the  dissolution.    That  settka  tbe  question  as  to  thio> 
will  of  the  congregation. 

3.  Perhaps  the  conclusions  now  arrived  at  axe  sufficient  to  die* 
pose  o£  this  bill  aa  it  is  framed.  It  pcooeeds  upon  thegroond  of 
subjection  to  the  judicatory  and  disci]dine  of  the  church,  as  well 
as  adherence  to  its  tenets.  But  it  would  be  a  narrow  and  tech* 
njcal  view  of  the  case,  to  confine  it  to  this.  And  I  tbitxk  also, 
that  under  a  bill  like  the  present^  the  queslioa  of  a  deviattoa 
fiom  the  tenets  of  founders,  may  be  entered  iqpon.  Aod  in  this 
inquiry  I  shall  first  seek  to  ascertakr  what  princ^des  of  If  w  ^ave 
been  settled  to  guide  me  in  my  j^udgment,  and  then  i^ply  them 
to  thefactSi. 

Tlia  equity  tribunals  of  England  have  often  passed  t^xm  these 
questLons.  Their  doctrines  may  be  substantially  stated  tbusL 
They  disclaim,  all  power  to  canvass  or  determine  the  scriptural 
tnith  of  any  tenet,  held  by  individuals  or  congregations.  They 
have  steadily  adhered  to  the  principle  that  they  can  only  inquire 
into  the  tenets  promulgated  in  a  ehuieh,  in  connection  with  a 
right  to  pioperty,  or  a  trust  to  be  administered.  The  limit  of 
the  inquiry  is  this :  was  there  an  appropriation  of  property  for 
tbe  support  of  a  church  in  which  certain  religious  doctrines 
should  be  taught,  or  a  trust  created  &x  the  promul|;alioa  of  such 
doctrinea?  If  these  objects  are  not  contrary  to  the  law  of  the 
land,  then  the  next  inquiry  is,  haa  there  been  an  attempt  to  with- 
hold the  property  from  the  uses  to  whidi  it  was  dedicated^  or  to 
apply  it  to  others  of  a  repugnant  character ;  and  hence,  sometimes, 
whether  those  who  participate  in  the  avails  of  the  property^ 
adhere  to  the  doctrines  it  was  given  to  sustain.  I  shall  advert 
to  some  of  the  leading  cases  upon  this  important  subject.  Lord 
EUdonj;  ia  The'  AMomey  Greneral  v.  Pearatm^  (3  Meriv.  409,) 
safs:  "It  is  clearly  settled,  that  if  a  fund,  real  or  personal,  be 
griven  in  such  a  way  that  the  purpose  be  dearly  exjHressed  to  be 
Oojol  of  maintaining  a  society  of  Protestant  Dissenters,  promoting, 
no  doctrines  contrary  to  law,"  "  it  is  then  the  duty  of  this  court  to 
cairy^uch.  a  trust  as  that  into  execution,  and  to  administer  it 
according  to  the  intent  of  the  founders."  Again,  (p.  415 J  "I 
with  the  defendants  that  the  religious  belief  is  irrelevant 
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to  the  matters  in  dispute,  except  so  far  as  the  king's  coort  is 
called  upon  to  execute  the  trust."  And  again,  (p.  400,)  he  says : 
^  Where  a  congregation  becomes  dissentient  among  thenlselves, 
the  nature  of  the  original  institution  must  alone  be  looked  to  as 
the  guide  for  the  decision  of  the  coiul.  And  to  refer  to  any 
other  criterion,  (as  to  the  sense  of  the  existing  majority,)  would 
be  to  make  a  new  institution,  which  is  altogether  beyond  the  reach, 
and  inconsistent  with  the  duties  of  the  court  If  the  deed  bear 
a  decided  manifestation  that  the  doctrines  intended  to  be  incul- 
cated in  this  chapel  were  Trinitarian,  and  if  any  number  of 
trustees  are  now  seeking  to  fasten  on  the  institution  the  promul- 
gation of  doctrines  contrary  to  those  which  were  intended  by 
the  founders,  I  apprehend  that  they  are  seeking  to  do  that 
which  they  have  no  power  to  do,  and  which  neither  they,  nor 
all  the  other  members  of  the  congregation  can  call  upon  a  single 
remaining  trustee  to  effectuate."  The  cases  of  CragdaUie  y. 
Aikman^  (1  D<j^8  P.  C,  1;)  Foley  v.  Wminer,  (2  Jacob  4* 
Walk.  246 ;)  Leslie  v.  Birniey  (2  Russel^  114 ;)  Davis  y.  Jen- 
kinsj  (3  Ves.  ^  Bea,  166 ;)  and  Milligan  y.  Mitchell,  (3  Mjflne  ^ 
Craig,  72,  and  1  Mylne  ^  Keen,  446,)  recognize  the  same  prin- 
ciples. In  the  last  case,  the  bill  sought  a  decree  that  a  certain 
lease  and  chapel  were  held  in  trust  for  religious  worship,  accord- 
ing to  the  institutions  and  observances  of  the  Church  of  Scotland, 
and  prayed  certain  directions  to  carry  this  declaraticm  into  efiect 
Lord  Cottenham  stated  that  the  questions  to  be  considered  were^ 
first,  whether  the  property  in  question  was  held  upon  the  trusts 
alleged  in  the  bill ;  secondly,  whether  there  had  been  a  breach 
of  such  trust ;  and  thirdly,  whether  the  complainants  were  ^aor 
titled  to  relief  in  the  suit  as  instituted.  The  evidence  satisfied 
him  that  the  chapel  was  built,  and  the  lease  obtained  for  the 
purposes  of  worship  according  to  the  doctrine  and  discipline  of  the 
Scotch  Presbyterian  Church,  and  that  it  was  held  upon  trust  for 
that  purpose.  It  appeared  that  a  Mr.  Scott  had  been  called  as 
pastor,  and  upon  an  application  to  moderate  his  call,  he  declined 
to  sign  the  confession  of  faith  of  the  church ;  and  the  Scotch 
Presbyters  of  London  would  not  approve  the  call. '  Subsequently 
be  was  again  elected  by  the  congregation,  in  opposition  toa 
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remonstrance  of  the  Presbytery,  and  thereupon  his  license  was 
withdrawn,  and  the  sentence  upon  appeal  was  confirmed  by  the 
general  assembly.    They  eontinned  to  employ  htm,  and  the  Lord 
Chancellor  held  that  this  was  a  direct  departure  from  the  trusts 
of  the  lease.    It  may  be  observed,  that  it  is  a  fundamental  ordi- 
nance of  the  Scottish  Church  that  no  minister  c6n  be  appointed 
as  pastor  of  a  congregation,  unless  he  has  been  licensed  to  preach 
by  the  superior  church  judicatory.    The  congregation  had,  in 
1803,  adopted  resolutions,  one  of  which  was  '<  that  no  minister 
receive  a  call  who  had  not  been  licensed  to  preach' the  gospel 
according  to  the  established  regulations  of  the  Church  of  Scot- 
land.''   Certain  members  passed  a  resolution  in  1833,  annulling 
these  resolves.    The  Lord  Chancellor  held  that  the  latter  meet- 
ing was  irregular.    He  adds,  ''If  it  were  necessary  to  come  to 
any  conclusion  as  to  the  extent  of  the  power  of  altering  the  laws, 
it  might  safely  be  assumed  that  such  power  did  not  extend  to 
altering  the  fundamental  principles  upon  which  the  association 
was  framed,  and  destroying  the  trusts  upon  which  the  property 
was  held."    The  case  of  The  Aiiamey  Oeneral  v.  Pearson^ 
came  again  before  the  court  in  18S5,  (7  Simon^s  Rep.  290,)  and 
received  a  final  decision.    It  is  a  very  instructive  case,  and  goes 
as  far  as  any  which  can  be  found.    The  original  deed  was  made 
in  1701,  and  it  was  declared  that  the  meeting  house  was  intended 
by  the  parties  to  the  grant,  and  all  who  contributed  towards  the 
building  of  it,  to  be  used  ''for  the  worship  and  service  of 
Almighty  God.''    The  toleration  act,  (1  Wm.  ^  Maryy  eese.  1, 
ch.  18,)  was  then  in  force,  protecting  PA)testant  Dissenters,  but 
excluding  from  the  act  those  who  denied  the  Trinity.    The  ori- 
ginal founders  and  contributors  were  dissenters  of  the  Presbjrte- 
rian  denomination.    There  was  evidence  to  show  that  they 
were  Trinitarians.    In  the  course  of  time,  a  change  of  ojunions 
took  place,  so  that  the  trustees,  ministers,  and  a  majority  of  the 
congregation,  had  ceased  to  be  Trinitarians.    The  vice  chan- 
cellor held,  that  as  it  was  a  fact  not  denied,  that  the  opinions  o£ 
Presb3rterians  at  the  founding  of  the  charity  were  in  &vor  of  the 
Trinity,  it  might  be  reasonably  inferred  that  they  never  would 
have  meant  that  the  Unitarian  doctrine  should  be  taught  in  the 
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mee^g  bouse;  aiMJl  Aftt,  a3  it vm^  Hhsfl  ^  4i«^  tkne  to  ItOMh 
such  doctnnes,  it  might  «li|(9,  ^9  inftl^  4ftilt  4)egr  <|id  aot  mtm^ 
such  a  trust  as  would  ineludc^.  the  i^QHWOtgatioj^  ei  t|^ei|e  iU^^ 
leoets. 

The  case  of  Aa  Attorneys  ^enfi^  v.  S^e,  {tepmi  La/iji 
Hbwlef^s  ca««,)  has^  I  observe,  beee  If^t^l]^  ^HiiBeA  jq  the  hQ|]f99 
of  lords,  and  deserves  particular  JSOi^.  lit  iiS  rc3)orted  ia  7 
jSt^oi»,  ao&f  IS.  9nd  is  stated  hy  Lord  Sugdea  io  the  Aiiom^ 
€tenepal  t.  Zirc£f7MBsioii4Q),  (1  drnmn^  ^  Lwfsm^  210.)  It  was 
fic^l  decided  by  Sir  La0€e)(OtShadw«y,Yi<;^Chdl^  aflKiiaed 
by  Loid  Lyjidfauist,  ChaooeUer,,  e^fsislcid  ^  6flioD  AUei^a  994 
|b.  Jhistice  FiEitteYson,  and  ktely  (1943,)  a^lisfi^  in  t^  housQ 
of  lords.  H  comes  Ib^efore  sirmed  wi|th  t|pe  w^l^  judicial 
strength  ofFjngland.  The  deed  of  fi>u.9dAtlon  m^  daled  in  1704. 
It  gave  piopefty  for  Ae  pun^Hse  of  aisjisting  poor  and  godly 
preache]»  of  Christ's  Hdy  Gospel ;  to  sflsist.  in  the  edbucatbu  of 
young  peisoiBS  intended  &»  the  mini^iy  of  Qbxis^'s  Qoly  Gospei, 
%nd  other  similar  object  II;  was  admitti^d  that  this  tem^  used 
did  not  embrace  Bsinisters  of  tb^  est^btished  QhMTch.  No  doubt, 
die  f^cl  of  ^0  founder  being  a  f  resbyl^ifian,  9^  tbe  other  fiict^ 
of  die  case,  vi&»  tbs  grotwls  of  (Us.  Tben.  Ifi^  Lyndhurst 
ostaUidied  that  the  tenets  of  the  greiM^  body  erf*  fresbyt^ians  at 
the  period  of  the  grant  were  TtiniiMHAan ;  w^K  ^^.  l^dy 
Ke wtey  was  sbown  to  have  been,  one  of  t^  denow^Wtion.  That 
the  burthen  of  shoiv^g  Aait  she  hf^^  Unita^nk  opjnipna  was 
therefore,  upon  the  other  side. ):  whiish  W^  b^ing  done,  she  must 
be  a^umed  ta  be  a  Trinitcyrian^  im^  a  belLij^ver  in  original  sin— 
a  Presbyterian  doctdnerr-rand  one.  fcjected  by  Unitanws.  But 
again>-^die  Lord  Chaneellor  stat^  thi9  toIejf^A  aat  of  168E^ 
^  the  statme  of  1690^  decljanng  a  de^ipl  of  ii^  three  persons 
m  lk»  TiaAiity  tot  be  God»  was  blii^heipy,  and  visiting  it  with 
lieavy  penalties.  <^ia9»nptijusti^^  thelaiw»''ho«ays.  "tam 
making  no  c^mament  upon,  iit  I  st4te  wh4it  U  wa^.  I  cwoot  bring 
my^If  to  Ae  coachi^n,  ^^t  l^ady  HiBwI^y  incited  to  promote 
the  preaching  of  doctrines  contrsary  ^  laW'^tbut  sho  intended  t^ 
violate  the  law."  Hte  terdshtp  ^ives  th^  m^  sommary  c^  th^ 
AW.    ^  I  agree  entirely  in  tho:  primiptoi  stM^  Vf  ^  tefVMd 


-T *-^ ^ 

I  - 

Tpi^^Hf  14PQD  wbich  tbif  ^am  mviA  ha  decided.  Iq  ^^ 
GMe  of  Qharitjry  wbetbei:  tbe  elyec.i  b^  leligiow  or  jnnely 
civil,  it  is  U^  dotj  of  tbe.  coiv t,  tqy  i^v^e  eSoQl;  ta  tbe  ifikten* 
tioa  of  Ui«  founder^  {M^ovided  th»t  eaft  be  don^  vilbout  in- 
Cpogiag  any  liwtwii  n4e  of  law.  It  ie^  t  pciDoiyl^  imiibcmly 
acted  upoD.  ia  a  court  of  equUy^  If  tbe  twam  oS  tbe  deed  of 
fouDdali^  be  deac  ajod  |»eciae  ia  this  laiigua(%  and  clear  and 
precise  ia  the  sfpUoatiao,  th€^  comae  d  tjie  cowt  is  free  &om 
diffiouHy.  If  th^  tefxyyi.  wed  aw  obscuxei  doid^I» or  e<ittiTOGa|, 
it  becomea  tbe  duty  of  thot  coivrt  p.  aficertaioi  by  eYideace^  what 
waa  tbe  intemt  of  tb^  Ibwdar^  It  is  a  (jueaUoQ  of  evid»noe^.  and 
tbat  eyidfiQce  will  vary  witb  tbe  ciicumatajucee  of  eacb  partio* 
ular  caaok  It  ia  »  qsestioR  of  fact  to  be  dei(9raaai4ed»  aod  tba  a^ 
meoA  th*  &ct  13  a6oertainBd>,  tbeu  tbe  apf^Ucatioip  of  tbe  |>riaci{te 
i^  eaay.  Tbeae  principles  are  founded  m  couwuou  aeuae  and 
opounon  justice*"  This  case  has  also  beeu  coQuiiented  apoQ« 
aod  ejqpjiaiped  by  Lord  CbauceUor  Sugdon,  {4^tonfk$it  ChmertU 
Y.  Drummo^,  1  Connor  iff  f^wosotk  210.)  Tba  point,  decided 
by  Lord  Sogdea  waa  Ycry  simil^r^  Tb/a.  ^mA  wa^  fon  auppoir^ 
i^  the;  proteataot  disseotiog;  interest^  fox  the  educalion  of  youtfi 
desigued  for  t)^  toinialry  ampng  Proteatapt  Diaaeutera,  wd  km 
assisting  protestant  disseuting  coogisegatioiMs^  Five  meestiiBg 
hpuiaes  bad  beea  built  by  tbe^  aubscnbeis.  Tba  ({iiestiaa  was 
as.  to  permitting  Unitariana  to  aba,K»  ia  lb#  proper(|y%  It  is  lo 
beootic^  tbat  the.  Irish  loleny^oa  act  was  wA  passed  wbea.  tba 
deeds  wer»  executed,  so  tiiat  aU  cbiases  of  disseoAeiia  w^aa 
equally  ijlegajk  Th^  case  therefore  ia  Yeiy  im{K)FlMf^^  as;  sbow- 
ij)g  tbe  cYideuce  which  tbeLord  CbfinQsUojp  treated  aa  adwasible 
to  ascerDoAn  tbe  iwawig  of  tbe  fbiHideva^  and  who  w^ve  tbe  ob- 
^taof  theix  bounty,  or  rather  if  U«iteviai9s  must  uoD  be  supposed 
tp.  be  expludedv  Qe,  iu  tbo  fij^t  place^  holda  that  parol  evidence 
of  d6cULraition/i,of  iutoutioQa  w«a  wi  admissible,  if  the  paytiM  ta 
l;b^  deed  biad  declared  Ae  oieauiug  tb/^jc  attach^  to  tbe.phiaae 
'^  Protestant  Di^S6nter8.''  No  dec^aiationa  couhd  be^  i^dtyw^hil 
9^inst  the  deed;  and  if  thoy  ag;reed  with  it»  they  we«a:  noi 
mecessary.  He  then  adyerts  to  tbe  arguwenits  of  tbe  attSQief 
fpm^lj,  'v^  Lady  Hewley'a case^thaA  h^.^Jifik  ^ilvlimeC 
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eridence  showing  the  meaning  attached  to  particular  words  at  0 
particular  time — nor  to  usage  to  show  in  what  sense  the  words 
were  used,  when  the  deed  was  executed.  But  he  did  object  that 
the  court  below  had  acted  upon  evidence  given  with  a  view  to 
show  in  what  sense  Lady  Hewley  used  particular  words.  He 
adds, ''  The  objection  then  was  not  to  the  general  admissibility 
of  evidence,  but  to  such  as  went  to  construe  the  deed  by  expres- 
sions of  opinion  by  Lady  Hewley.  And  I  will  not  act  on  evi 
dence  of  that  kind  in  this  case."  '^  What  I  am  prepared  to  d' 
in  such  cases  is  this — ^I  shall  admit,  or  if  not  tendered,  see 
myself  in  the  writings  of  the  period,  in  historical  records,  adf 
of  parliament,  and  writings  of  persons  of  the  different  persuir 
sions  at  the  date  of  the  deed,  for  all  helps  to  tell  me  what  wml 
the  meaning  of  the  words  used ;  not  to  do  violence  to  the  deed« 
but  to  put  such  an  interpretation  upon  it  as  shall  be  consistent,  a» 
well  with  what  appears  on  the  face  of  the  instrument  as  with 
the  intention  of  the  founder.  I  reject  all  evidence  of  what  the 
founders  thought,  but  I  receive  evidence  of  what  their  acts  were^ 
their  circumstances,  the  places  of  worship' they  resorted  to.' 
Thus  clear  and  decisive  are  the  doctrines  of  the  English  law 
upon  this  subject.  It  is  to  be  seen  whether  they  have  been 
denied  or  shaken  in  our  own  country. 

In  the  case  of  SH.  Marj^s  (Murch,  (7  Serg.  ^  Rawle,  639,) 
the  learned  chief  justice  thus  speaks  of  the  great  question  now 
before  me.  "If  such  measures  should  be  taken  with  regard  tc 
the  emplo3rmept  of  pastors,  as  are  incompatible  with  the  funda- 
mental principles  of  the  Roman  Catholic  Church,  it  may  be  a 
serious  question  what  will  become  of  the  real  property  of  the 
congregation.  From  what  appears,  the  ground  on  which  the 
i^hapel  stands  is  held  in  trust  for  a  Roman  Catholic  congregd- 
tion.  The  charter  was  granted  to  a  religious  society  of  Roman 
Catholics,  and  before  the  charter  the  ground  and  chapel  was 
held  in  trust  for  a  religious  society  of  Roman  Catholics.  Now 
if  a  majority  of  this  congregation  should  insist  upon  empl03^ng 
pastors  contrary  to  the  rules  of  the  church,  and  the  minority 
should  choose  to  remain  strict  Roman  Catholics,  in  the  sense  of 
die  word  at  the  time  o(  their  incorporation,  what  is  to  becomtt 
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of  the  chapel  and  the  groond  1  That  is  a  momentous  qnestion 
on  which  I  have  not  formed  an  opinion."  In  Field  y.  Pieldj 
(9  Wendell,  401,)  Justice  Nelson  distinctly  recognizes  the  rule 
of  tlie  English  court,  and  cites  and  approves  of  the  case  of  The 
Attorney  General  ▼«  Pearson.  After  observing  that  a  diversion 
of  the  fund  from  its  original  purposes  was  a  subject  of  equity 
jurisdiction,  and  could  not  be  corrected  at  law,  he  says :  ^'  If  the 
object  of  the  original  contributors  of  this  fund  was  the  instruc- 
tion and  education  of  their  children  in  the  faith  and  doctrine  of 
the  Society  of  Friends,  as  understood  and  believed  at  the  time  it 
was  placed  under  the  direction  of  one  of  their  associations,  it  is 
quite  clear,  both  on  principle  and  authority,  that  such  object 
should  be  strictly  observed  by  those  who  have  the  management 
of  it,  and  that  an  ample  remedy  exists  against  any  perversion  of 
the  fund.  The  question  is  not  which  faith  is  the  soundest  or 
most  orthodox,  but  for  what  purpose  or  object  was  the  fund 
originally  established  by  the  founders  of  it  The  court  proceeds 
to  enforce  the  observance  of  an  ascertained  trust,  in  which  rights 
of  property  are  concerned,  not  the  peculiar  doctrines  of  either 
party,  though  their  existence  and  nature  may  be  incidentally 
involved-*' 

In  the  Baptist  Church  y.  Wiiherell,  (3  Paige,  296,)  tfiere 
are,  however,  expressions  of  the  chancellor  casting  much  doubt 
upon  the  point.  After  citing  the  Attortiey  General  v.  Pearson^ 
he  says :  '*  I  confess  I  have  always  entertained  serious  doubts 
whether  any  civil  tribunal  in  the  state  could  interfere  to  prevent 
the  majority  of  the  corporators  in  a  religious  society  from  intro- 
ducing such  changes  in  the  doctrines  or  modes  of  worship  in 
iheir  churches  as  they  might  deem  expedient.  Neither  ani  I 
prepared  to  say  that  it  would  be  right  and  expedient  to  adopt 
the  principle  of  Lord  Eldon  here,  where  all  religions  are  not  only 
tolerated,  but  are  entitled  to  equal  protection  by  the  principles 
ol  the  constitution.  Upon  Lord  Eldon's  principle,  a  society  of 
infidels,  who  had  erected  a  temple  to  the  Goddess  of  Reason, 
could  not,  upon  the  conversion  of  nine-tenths  of  the  society  to 
Christianity,  be  permitted  to  hear  the  word  of  life  in  that  place 
;Brhere  infidelity  and  error  had  once  been  taught."    Bu^  with 
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gtaat  ro^pect,  such  a  case  as  the  woialiiip  o£  Ibe  Goddess  of  Bm* 
soa  lA  a  temple  leaied  to  her  could  not  occui  ii^  England. 
While  CSiriatianitf  is  vecognized  as  part  of  the  lav  c(  the  land» 
there  could  be  no  legal  dedication  or  preservation  of  property  for 
such  a  purpose.  It  would  be  broken  up  on  an  information  of  the 
attorney  general.  It  could  be  destroj^ed  by  creditors^  or  as- 
signees of  the  donors.  I  am  strcmgly  inclined  to  think  that  the 
donors  themselves  could  overthrow  it  Speaking  with  humility 
QA  so  momentous  a  question,  I  bold  that  no  title  will  ever  be 
albwed  to  stand  in  the  tribunals  of  this  states  founded  upon 
avowed  infideUty ;  no  right  to  property  can  be  created  or  emr 
ployed  to  assail  and  subvert  the  Christiaa  fiiith.  And  it  must  be 
considered  that  if  such  a  templa  to  falsehood  aa  the  chancellor 
imagines,,  can  be  guarded  and  perpetuated  by  the  law,  equally 
may  any  Christian  church  built  on  property  given^spressly  foi 
Iba  spread  of  the  g^pel,  be  converted,  at  the  wiU  of  Iha  majorityi 
iota  a  hall  for  teachers  of  apoi^acy>  blasphemy,  or  atheism^ 
The  argument  is  as  strong  in  theoneaspectof  the  case  as  iathe 
other«  If.  you  cajanot  divert  property  from  au  in^imous  dediotr 
tieiv.  neither  <;an  you  prevent  its  pervecsiou  from  the  uses  of 
piety  to  those  of  infamy.  I  should  be  loath  to  say,  in  the  preset 
tendency  to  evil,  on  wUch  side.  Ihe  greater  danger  lies ;.  loath  to 
estimate-  the  chances,  whether  the  goldeu  candlestick  would 
remaia  upon  the  altar  whejoe  it  now  shines  gloriously^  or  be 
planted  on  the.  places  now  reaxed  to  imptety.  But  this  I  knowt 
that  no.mau  ia  tbe:  land  would  more  detest  the  consequences  of 
(listing  reUgious  truth  and  the  rights  of  property  at  the  feet  of 
tba  mc^rity  of  the  hour,  than  the  eminent  judge  whose  lan- 
guage has  given  the  doctrine  a  mpiinentary  countenance.  Again, 
I  afprebend  Ibat  in  the  subsequent  cases  of  I%e  Dutch  Chwrci 
Xi  Moitj  (7  Paige^  78,)  and  Lawjfi9r  v.  Gipperlff}  (id.  282;)  the 
chancellor  has  gone  some  length  towards  the  adoption  of  the 
English  rule.  (iSSes  also.  ChtmAers  v.  The  Boftiai  Educatim 
SocvBij/^  1  Manroe?ALaw  and  Eq^  Sep^  215.) 

I  come  to  the  oonidusion,  that  the.  great  principles  of  the 
English  e(]puty  courts,  axe  iji  foxcain  thia  state,,  and  miist  be  m$ 
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The  case  then  stands  thus :  The  defendants  hate  possession ; 
have  been  legally  elected  trustees  of  the  church  by  which  the 
'  property  was  purchased.  They  have  every  legal  muniment.  1 
am  called  upon  as  a  judge  in  equity,  to  overdilrow  that  legal 
title.  I  discard  the  factious  doctrine  that  the  majority  for  the 
time  being  is  to  govern.  I  hold  that  I  am  bound  to  interfere 
upon  the  complant  of  a  single  worshipper  in  the  church,  against 
a  thousand  others,  Provided — Firsts  that  it  is  certain  the  prop- 
erty was  dedicated  to  definite  legal  purposes ;  Second,  that 
it  is  certain  the  possessors  of  the  property  are  violatmg  those 
purposes. 

The  first  proposition  is,  that  the  will  of  the  majority  of  the 
holders  of  the  property  is  not  to  be  regarded.  It  is  needless  to 
dwell  upon  this.  It  must  be  the  law  until  courts  of  justice 
say,  that  if  a  man  devises  his  property  to  one  of  several  hehrs, 
the  majority  may  destroy  his  gift,  and  take  it  from  him. 

Then  the  next  proposition  is,  that  the  property  must  be  dedi- 
cated to  definite  purposes,  and  those  must  be  legal  purposes. 
We  cannot  say  whether  they  are  legal  or  not  until  we  find  what 
they  are.  Then  the  first  inquiry  is,  are  the  purposes  definitely 
pointed  out  7  Property  in  England  might  be  dedicated  with  the 
utmost  precision,  to  the  support  of  the  dogmas  of  the  Church  of 
Rome.  The  law  of  England  has  declared  this  appropriation  of 
property  utterly  illegal.  A  dozen  statutes  have  been  passed  to 
declare  and  enforce  this  illegality.  Property  in  the  United 
States  may  be  given  to  the  support  of  Romish  doctrines,  and  no 
law  interferes  with  the  appropriation.  'Rie  inquiry  then  is 
merely,  has  it  been  so  appropriated  ?  So  property  may  be  dedi- 
cated to  the  support  of  the  tenets  of  every  sect  down  to  the  last 
shadowy  point  at  which  Christianity  is  lost  in  morality,  or 
where  rationalism  destroys  fiiith.  Still  the  law  in  this  land  can- 
not speak — cannot  interpose.  It  must  be  submissive,  until  blas- 
phemy, open  and  avowed  blasphemy  against  Christianity,  is  to 
be  supported  through  the  agency  of  a  court  of  justice ;  and  then 
1  hold  that  no  deed,  however  solemn,  can  avail — ^no  multitude, 
liowever  great,  can  sanction  the  consignment  of  property  to  this 
"deadly  use. 
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In  inquiring  what  were  the  tenets  of  the  congregation  in  1766} 
it  might  be  sufficient  to  limit  the  investigation  to  this :  What 
were  the  doctrines  of  the  Reformed  German  Church,  in  1784  ? 
Are  they  identical,  or  so  closely  allied  with  those  of  the  Dutch 
Church  as  expounded  at  Dort,  as  to  settle  explicitly  what  are 
the  tenets  to  be  observed,  and  to  leave  only  the  question  of  devi- 
ation open  7  Beyond  a  doubt,  we  haVe  in  the  canons  of  the  synod 
very  explicit  standards  of  faith — in  the  constitution  very  definite 
forms  of  government  and  discipline.  But  the  case  has  been 
chiefly  argued  and  considered  with  reference  to  the  tenets  held 
in  1765,  at  the  erection  of  the  church  in  Nassau-street ;  and  cer- 
tainly it  may  be  forcibly  argued  that  if  the  doctrines  were  then 
distinctly  marked,  the  presumption  at  least  will  be  that  they 
remain  unchanged.  All  the  light  which  can  be  thrown  upon 
this  subject  arises  from  the  character  of  the  church  before  its 
union  with  the  Classis  of  North  Holland ;  the  declaration  accom- 
panying the  foundation  of  the  church  in  Nassau-street;  and  the 
effect  of  the  alliance  with  the  Dutch  Church  in  1763,  and  con- 
tinued under  the  independent  organization  effected  in  1773. 
The  character  and  style  of  the  body  before  the  union  -was  the 
"  German  Reformed  Congregation  of  New- York."  At  the  laying 
of  the  foundation  stone,  each  person  declared  it  was  to  be  a  Ger- 
man Reformed  Church.  The  pastor  declared  tliat  the  word  of 
God  should  there  be  preached  according  to  the  reformed  doctrine 
of  Heidelberg  and  Switzerland. 

Firstj  then,  what  were  the  prevailing  scriptural  tenets  of 
Switzerland,  or  rather  of  the  Reformed  Churches  of  Switzerland, 
at  that  period  ?  We  have  the  testimony  of  one  of  the  reverend 
witnesses  that  the  doctrine  of  the  Reformed  German  Church  is 
Zuinglianism.  It  is  certain  that  the  foundation  of  the  reforma- 
tion in  Switzerland  was  laid  by  Zuingle,  and  that  the  peculiar 
character  of  his  tenets  and  principles  have  been  deeply  impressed 
upon  the  churches. of  that  land.  The  refomiation  in  Switzer- 
land b^an  in  1519.  It  is  perfectly  true,  that  the  churches 
which  embraced  the  tenets  of  Calvin,  and  the  Swiss  Churches^ 
are  treated  of  by  Mosheim  under  the  general  title  of  the  Refoim- 
ed  Churches ;  but  this  was  in  contradistinction  to  the  Luthenn 
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Churches.  The  Refomed  Church,  in  the  acceptation  of  the  his- 
tory of  that  period,  does  not  mean  the  churches  strictly  Calvin- 
istic,  but  those  which  differed  from  Luther  on  the  dogma  of 
consubstantiation ;  though  great  and  substantial  differences  ex« 
isted  between  themselves.  The  late  translator  of  Mosheim,  Dr. 
Murdock,  justly  observes,  that  the  differences  among  the  Reform- 
ed Churches,  both  as  to  doctrine  and  discipline,  were  very  great 
Upon  some  of  the  leading  doctrines  of  the  Christian  faith,  there 
were*  marked  differences  between  the  principles  of  Zuingle,  and 
those  of  Calvin,  and  the  Synod  of  Dort.  As  to  the  sacrament 
cf  the  Lord's  Supper,  the  former  expressly  taught  that  the  ele- 
ments were  no  more  than  external  signs  and  symbols.  Nil  esse 
in  C4Bna  quam  memoriam  Christi,  (3  Mosheim,  27 A,  n.)  See 
also  the  passage  cited  by  D'Aubigne,  {^istorp  of  the  Re/ormor 
iion^  voL  3,  316,  and  n.)  ''  Haud  aliter  hie  panem  et  vinum 
»8se  putOj  quam  aqua  est  in  baptismo.^^  "  This  opinion,"  says 
Mosheim,  "  was  embraced  by  all  the  friends  of  the  Reformation 
*n  Switzerland,  and  by  a  considerable  number  of  its  votaries  in 
Germany."  The  subsequent  attempts  of  Bucer  to  reconcile 
Luther  and  Zuingle  upon  this  point,  failed.  Indeed  it  is  stated, 
chat  the  explanations  which  he  gave,  in  his  zeal  to  procure  a 
oonformity,  awakened  the  suspicions  of  the  Switzers  that  he  had 
departed  from  their  opinion ;  and  neither  Zuingle  nor  Oecolam- 
padius  were  satisfied  with  him.  (14  Du  Pin,  Ec.  ERstj  122, 134.) 
With  respect  to  the  doctrine  of  Calvin,  it  is  a.  matter 
of  ecclesiastical  history,  that  in  his  efforts  to  produce  a  union 
with  the  Lutherans,  he  used  language  so  similar  to  that  of  Lu- 
ther, as  to  make  a  difference  scarcely  distinguishable.  He 
became  subject  to  the  remark  of  Bossuet,  that  his  tenets  did  not 
vary  much  from  the  dogma  of  the  popish  real  presence.  At  a 
later  period,  when  he  obtained  such  influence  in  Switzerland, 
and  especially  in  his  controversy  with  Westphall,  he  approached, 
perhaps  adopted,  the  barren  doctrine  of  Zuingle.  Taking  how- 
ever his  tenets  to  be  fairly  expressed  in  the  Institutes,  it  would 
be  difficult  to  point  out  a  substantial  difference  between  them, 
and  the  doctrine  of  the  28th  article  of  the  Church  of  England. 
See  especially  Calvin^s  Institutes,  {ch,  17,  art.  18.)    <<  He  com 
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mandeth  us  to  take  [the  Savioi'fi  hody.]  I  doubt  not  he  doth 
indeed  reach  it,  and  I  d6  tecei^e  it    It  is  a  higher  mystety  than 
^  can  be  uttered  in  words.'' 

But  the  language  of  the  Synod  of  Dort  upon  this  topic  is  as 
explicit  and  decided  as  could  be  employed.  The  tfairty^fifih 
article  of  the  Confession  of  Faith,  is  much  stronger  than  the  lan- 
guage of  the  institutes.  Consider  this  passage  of  that  article  of 
the  Confession  of  Faith :  "  In  the  meantime  we  err  not  when  we 
say  that  what  is  eaten  and  drunk  by  us,  is  the  proper  and  natu- 
ral body  and  the  proper  blood  of  Christ.  But  the  manner  of  our 
partaking  of  the  same  is  not  by  the  mouth,  btit  by  the  spirit 
through  faith.''  It  is  impossible  that  a  conscientious  man,  who 
had  engaged  to  teach  the  doctrine  of  that  article,  couM  teaseh  die 
tenet  of  a  figurative  commemoration — the  tenet  of  Ztimgle.  I^ 
then,  Calvin's  opinions  are  to  be  judged  of  by  what  he  has  slated 
in  the  Institutes,  they  are  wholly  at  variance  with  the  sentiments 
of  Zttingle.  But  if  the  opinions  last  promulgated  by  him  are  to 
be  taken  as  his  settled  doctrines,  then  his  views  upon  ttxia  great 
dogma  of  Christianity  are  wholly  at  variance  with  the  canons  of 
the  Synod  of  Dort.  And  thus  plainly  a  great  and  fundamental 
difference  is  made  out  between  the  faith  of  the  Dutch  Church 
and  that  of  Switzerland.  And  thus  also,  a  difference  is  madfe 
out  between  the  faith  of  the  German  Reformed  Church  and  Oiat 
of  the  Dutch  Chutch,  so  far  as  the  reference  to  the  fkhh  of  Swit- 
zerland throws  light  upon  the  faith  of  the  Qcrtfran  Church. 
Thus,  then,  when  I  am  referred  for  an  explication  of  the  iaiA 
of  the  founders  of  this  church  to  the  fai&  of  Switzerland,  I  find 
a  fundamental  variance  from  that  of  the  Dutch  Church. 

Again,  it  is  stated  by  one  of  the  witnesses,  that  whatever 
Zuingle  was,  he  was  no  Calvinist  To  a  great  extent,  thb 
appears  supported,  by  reference  to  his  works,  and  the  expositions 
of  his  followers.  Mosheim  states,  {vol.  3,  p.  278,)  that  the  abso*^ 
lute  decree  of  Qod  with  respect  to  the  everlasting  condition  of  the 
human  raee,  an  essential  doctrine  of  the  creed  of  Calvin,  made 
no  part  of  the  theology  of  Zuingle.  I  have  been  furnished, 
however,  with  a  translation  of  a  German  work  pririted  nt  Chatn- 
bersbuigh,  in  1837,  in  which  extracts  are  made  {f6m  the  wo)b 
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of  Zuiiigle,  supporting  the  doctrine  of  election.  A  careful  refer- 
ence to  his  works  will  prove  that  still  very  inopoitant  difiereoc^ 
existed.  Zuingle  held,  undoubtedly,  that  every  thing  took  plae^ 
according  to  the  predetermination  of  God.  Bni  he  explicitly 
held  that  unbaptized  infants  were  sayed ;  that  the  hisatfaen  wer0 
as  much  within  the  efficacy  of  the  a^nemeiit  as  otb^ ;  and  tl^ 
the  .death  of  Christ  was  an  expiation  cf  the  sin3  of  Itbe  ^beto 
world,  not  coaGinQd  to  the  elect  to  whom  Christ  is  made  koowOy* 
In  short,  the  doctrine  ojf  reprobation  in  its  high  sense  was  no 
part  of  his  creed.  That  tenet  is  thus  staled  by  Calvin :  "  Nequ^ 
anim,  prcBvideri  ruinam  impiorum  a  Domino  Paulus  tradit,  s^ 
ejus  coHsilio  et  voluntate  ordinari,  qiiiemadmodum  ut  Soloimo 
docet,  non  modo  prqBCognitum  fuisse  impiorum  interitum,  sed 
impios  ipaos  fuisse  destinato  creatos,  ut  perirent."  {In  Rom.  cap. 
9,  verse  19.)  As  to  infants,  the  language  of  Beza,  one  of  tt^ 
most  celebrated  followers  of  Calvin,  is  this :  *'  Idem  in  baptism^ 
fit,  quern  multa  millia  infantum  accipiunt,  qui  tamen  nunquam 
regenerantur,  sed  in  sternum  pe^eunt."  (1613.  Acta  CoUoy^ii 
MoniisbelL — Quoted  L^jprenc^s  Banf-pton  Lectures,  p.  443.) 
Pr.  liawrence  thus  states  Calvin's  doctrine;  that  though  all 
children  are  outwardly  incorpora^  into  Christ's  Church,  some 
Otnly  are  inwardly  regenerated  by  the  Spirit.  {Bampiqn  Lec- 
tures. See  Institutes,  c^p,  16,  §  17.)  A  f^^  passages  will  show 
the  views  of  Zuingle,  and  Bullinger  bis  successor,  on  tliis  head : 
<<  Ista  in  hunc  usum  argumantati  sumus,  i^t  ostenderemus  toto 
^rrare  csslo,  qui  damnationi  aBternss  solent  adjudjcare  Christian- 
orum  infantes  cum  non  sint  btj^ptismo  tincti.  Hoc  enim,  ^qui 
non  crediderit,  condemnabitur,'  uullateni^  est  absolute  intelli^ 
gendum,  sed  de  his  qui  audito  evangelic,  credere  noluerunt. 
Undo  infantes,  et  qui  non  audierunt  evangelium,  hac  lege  non 
^nentur."  {Opera  vol,  2,  p,  118,  ed.  1681.  Apud  Bamptpx^ 
fjecturesy  p.  286.)  In  a^nother  place,  after  discussing  expressly 
the  question  of  the  safety  of  the  ioJ&mts  of  the  Gentiles,  he  says : 
^  ^uanquam  autem,  ut  ingenue  fatear,  mihi  m^gis  arridet  ea  sen- 
tentia,  qusB  virtute  mortis  Cbristi  omnium  innocentium  salutjsm 
l^ceeptam  fert.  /Si  queeGss  quomodo  possunt  haec  $eri?  Hoe 
snodo.  Quicquid  uspiam  mprtalium  Qascitur  /^Ivum  /esi,  p^ 
YoL.  II.»  67  ' 
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Christum."  Bullinger  adopted  the  same  doctrine.  {See  a  pas* 
sage  Lawrenctfs  Bampton  Lectures,  p.  288.)  Above  a  1,  Zu- 
ingle  explicitly  held,  that  there  were  elect  among  the  heathen, 
who  never  heard,  or  should  hear  of  the  gospel.  I  refer  to 
the  passages  in  his  works,  vol.  2,  p.  118,  371,  559.  His  fol- 
lower, Bullinger,  expresses  himself  thus:  ^'Certum  est  Deum  et 
inter  Gentiles  habuisse  suos  electos.  Si  qua  tales  fuerunt,  non 
caruerunt  Spiritu  sancto  et  fide.  Idcirco  opera  ipsorum  facta  ex 
fide  bona  fuerunt,  non  peccata."  {Sermanum  Decades,  quinqve^ 
p.  174.)  It  appears  indeed  that  the  obility  and  exertions  of  Cal- 
vin, produced  an  union  between  the  Swiss  churches  and  that  of 
Geneva,  in  relation  to  their  fundamental  tenets.  This  agreement 
was  made  in  1549 — 1554.  But  in  a  note  of  the  editor,  (p,  279,) 
it  is  said  that  the  patrons  and  defenders  of  Zuingle  are  exten- 
sively numerous,  and  his  doctrine  is  revived  in  England,  Swit- 
zerland, and  other  countries,  and  acquires  new  credit  from  day 
to  day. 

Again,  in  the  year  1675,  the  formula  consensus  was  adopted 
at  Zurich.  Commotions  ensued,  aud  in  1686,  through  the  in- 
fluence of  William  of  Brandenburgh,  the  canton  of  Berne,  and 
the  republic  of  Geneva,  in  eiffect  abrogated  it.  {Mosheim,  Book 
6,  dent.  17,  §  2,  part  2.)  In  our  day,  says  Mosheim,  it  has  lost 
nearly  all  its  influence.  Dr.  Murdock  says,  in  a  note,  that  the 
consensus  retained  its  authority  at  Geneva  until  1706,  when  it 
fell  into  disuse.  It  continued  in  some  of  the  cantons,  and  was 
considered  by  the  kings  of  England  and  Prussia  in  1723,  as 
an  obstacle  to  their  projected  union  of  the  Reformed  and  Lu- 
theran Churches.  Now  this  consensus  condemned  the  doctrine 
of  general  grace,  and  established  that  of  a  special  grace.  And 
Mosheim  writing,  about  1756,  says  that  the  city  of  Geneva,  the 
parent  and  nurse  of  the  doctrine  of  absolute  predestination  and 
particular  grace,  had  become  itself  so  far  Arminian,  as  to  deserve 
a  place  among  the  churches  of  that  communion. 

With  respect  to  the  Heidelberg  Catechism,  it  is  admitted  that 
it  is  susceptible  of  a  construction  at  variance  with  the  tenets  of 
the  Synod  of  Dort.  The  answer  to  the  37th  question  is  capable 
of  an  Arminian  interpretation.    If  we  look  back  to  the  discos- 
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tions  which  took  place  at  that  assembly,  and  the  documents 
presented  by  the  remonstrants,  we  shall  be  convinced  of  the  fact, 
and  see  the  extent  of  this  variance.  From  Brandt's  History  of 
the  Reformation,  {vol,  3,  p.  83,)  it  appears  that  a  paper  contain* 
ing  their  sentiments  upon  the  first  article  was  read  on  the  13th 
day  of  December,  1618.  The  fifth  position  of  that  document  is 
this:  ''God  hath  decreed  that  Christ  shall  be  an  atonement  for 
the  sms  of  the  whole  world,  and  by  virtue  of  that  decree  he 
hath  resolved  to  justify,  and  save  those  who  believe  in  him* 
But  he  hath  not  absolutely  decreed  to  give  Christ  for  a  medir 
mtor  to  the  elect  alone.^  Again,  in  the  sixth  proposition  it  is 
said,  ^  none  are  excluded  from  eternal  life,  nor  from  sufficient 
means  of  it,  by  any  absolute  decree  which  God  hath  passed 
beforehand,  without  respect  to  their  unbelief  or  disobedience.'' 
That  this  is  Arminian  doctrine  will  be  clearly  seen  from  the 
passages  quoted  by  Mosheim,  {voL  4,  jp.  130.)  Now  compare 
this  with  the  language  of  the  catechism  in  the  answer  to  the 
37th  question,  as  well  as  the  reply  to  the  20th,  and  the  23d.  It 
is  certain  that  under  those  summaries  of  doctrine,  a  person 
might  faithfully  teach,  in  consonance  with  the  catechism,  the 
dogmas  of  the  remonstrants. 

Widely  different  from  this  is  the  exposition  authoritatively 
pronounced*  by  the  synod.  The  7th  article  is  express  upon  a 
special  irrespective  election.  Thus  then  on  this  deep  theme — 
free  will,  fore  knowledge — that  inaccessible  problem  which  the 
Y^uman  intellect  has  toiled  for  ages  to  surmount,  and  has  fallen 
back  from  defeated  and  abashed,  the  catechism  gave  great  lib- 
erty. It  was  so  felt  by  the  eminent  divines  of  the  synod,  and 
they  restricted  that  freedom.  There  is  one  fact  however  of 
consequence,  to  be  here  considered.  The  Swiss  churches  and 
those  of  the  Palatinate  were  represented  at  the  Synod  of  Dort,  and 
approved  of  the  confessions  of  faith  and  canons  as  well  as  the 
catechism.  {Brandt^  3,  280,  289.)  But  it  is  to  be  observed 
tliat  the  canons  and  confessions  were  adopted  and  enforced  by 
the  States  general,  as  binding  upon  all  the  ministers  of  the  United 
Netherlands ;  so  that  the  placard  against  the  remonstrants  issued 
on  the  16th  of  July,  1619,  prohibited  the  inhabitants  from  mee(> 
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ing  t(^ther  to  promote  any  doctrine,  differing  from  tf)^  caomit 
or  decrees  of  the  synod^  upon  pnia  of  forfeiture  of  ail  benefices! 
or  offices,  and  payment  of  a  fine.  The  obtruding  of  any  ether 
doctrines  as  to  the  fine  points,  was  pronbuhced  to  be  a  defiaads 
of  all  order  and  gorernmcnt)  and  to  the  destruction  of  the  estab- 
liahed  religion.  {See  Brandt^  tol.  3,  p.  399^  400.)  Ebw  actively 
this  was  follbwed  up  by  the  ejection  of  pastOTs,  who  refused  to 
subscribe  the  canons,  d)e  history  of  Brandt  exhibits.  &it  I  db 
not  find  in  Switaeriand  or  the  Palatinate;  any  simSar  act  on  the 
part  of  the  magistracy ;  and  we  must  temenciber  thai  the  con- 
nection and  submission  of  the  church  to  the  civil  powers  was  as 
much  a  tenet  of  Zuingle  as  it  was  of  Henry  the  8th.  We  do 
find  that  the  decrees  were  not  submitted  to  by  all  the  German 
churches.  ^*  Those  of  Brandenburgh  and  Bremen,  would  never 
suffer  their  doctors  to  be  tied  down  to  the  opinions  and  vaitfB 
of  the  Dutch  divines."  (Mos/ieim,  vol.  4,  p.  80.)  A  teamed 
divine  of  the  Dutch  chtirch,  informs  me  that  Scultle  and 
other  deputies  to  the  synod  from  Heidelberg  were  strongTy 
opposed  to  Arminiahism,  and  that  Parens,  an  associate  of  Ijhsi* 
ous,  delivered  ah  eulogy  of  the  synod  about  the  time  of  its 
close.  The  observation  may  naturally  be  made,  that  the  moi« 
dearly  it  is  shown,  Aat  the  afuthors  of  the  catechism  held  the 
highest  Calvinistic  doctrixres,  the  more  striking  becomes  the 
fed,  that  the  cateshfsm  itself  is  so  worded  as  to  admit  an  Armi- 
nian  construction.  We  are  to  remember  that  it  was  compiled 
under  the  auspices  of  the  elector,  and  for  the  churclies  of  the 
palatinate. 

But  it  has  been  strongly  urged,  that  as  the  catechism  is  sbs- 
ceptible  of  two  meanings,  that  should  be  adopted  as  the  iaith  of 
the  founders  whidi  consist  with  the  canons  of  the  sytiod, 
beoanse  at  that  time  there  w»s  an  union  with  die  dassis  ct  tt» 
church  of  Holkmd.  Beyond  a  doubt,  as  a  piece  of  evidjeweoi 
dm  circumstance  has  weight.  It  is  obvious,  however,  that  ft 
does  not  conclude  the  question ;  because  the  submnsioti  to  the 
Dutch  church  hi  msilter  of  government  did  not  necessarily  in- 
volve the  adoption  of  its  doctrines  ms  expounded  by  the  synod. 
iaai  sooao  fads  mty  &e  lisfifml  to  tending  to  the  ep^te  eoH> 
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slusion.  The  Rev.  Mr.  Foertng  came  fiotn  Manheim,  in  BadeQi 
in  1763.  His  call  was  onl-y  to  preach  the  Heidelberg  Catecliisnt 
It  is  to  be  remembered  that  every  minister  of  the  Netherlandi 
was  compelled  to  sign  the  cations.  If  the  great  body  of  this 
congregation  had  adopted  that  exposition,  it  is  presumable  that 
they  would  have  expressed  it  in  the  call.  This  argument 
receives  additional  strength  from  the  langunge  of  the  calls  made 
after  the  union  with  the  Dutch  Church.  Every  one  of  them  is 
only  to  teach  the  catechism,  without  any  reference  to  the 
canons.  We  find  also,  that  the  authorities  in  Holland  pressed 
upon  the  Pennsylvania  churches  the  necessity  of  sending  their 
ministers  to  Holland  to  be  examined,  as  the  purity  of  doctrine 
in  America  hod  been  in  sonie  cases  impaired.  It  was  not  until 
1775,  that  the  pnstor  of  the  church,  (Rev.  Mr.  Gebhard,)  signed 
the  formula  of  the  Dutch  Church,  adopting  the  exposition  of  the 
synod.  His  call  did  not  prescribe  it.  it  is  to  be  observed,  in* 
deed,  that  it  was  only  in  1773  that  this  formula  was  adopted  as 
it  now  stands.  But  the  canons,  beyond  a  doubt,  had  been  sub* 
scribed  by  every  regular  minister  of  the  Dutch  Church  in 
America.  And  the  subscription  of  Mr.  Gebhard  certainly  estate 
lishes  his  faith. 

Looking  then  to  the  true  question,  viz :  is  it  made  out  that  the 
founders  of  this  church  in  1765,  had  adopted  the  exposition  of 
fhe  Catechism  given  by  the  Synod  of  Dort,  it  is  impossible  to 
answer  in  the  affirmative.  The  presumption  is  rather  the  other 
way.  Whether  the  majority  of  its  pastors  so  expounjded  it  is  not 
fhe  question,  though  if  proven,  it  would  have  been  a  piece  of 
evidence.  I  find  the  catechism  now  tau^t.  I  find  it  suscepl* 
ibie  of  an  Arminian  construction.  If  it  now  receives  such  coo* 
Btruction,  I  am  not  able  to  say  that  the  will  and  intent  of  the 
feunders  is  thereby  violated.  Then  limit  the  inquiry  to  this: 
*what  arc  the  doctrines  of  the  German  Reformed  Church?  It 
has  been  deposed  to  that  the  doctrines  and  practices  of  the  Ger- 
man Reformed  Church,  or  Zuinglianism,  and  those  of  the 
fjUtheran  Church,  are  not  wide  apart.  Reference  is  made  by 
the  witness  to  the  union  of  the  churches  eff^led  under  the  inA»- 
eoce  of  the  king  of  Prussia.    It  is  in  evidence,  also,  that  ia 
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numerous  instances  members  of  the  Lutheran  Synods  were  ad 
mitted  to  a  seat,  and  to  vote  in  the  Synods  of  the  Germoc 
Reformed  Church :  and  so  interchangeably.  And  the  Rev.  Mn 
Strobel,  a  witness  for  the  defendants,  states  that  he  knows  of  no 
difficulty  on  the  part  of  the  Lutherans  to  prevent  an  entire 
union;  that  these,  bodies  as  a  whole,  have  not  yet  obtained  a 
sufficiently  organized  form  to  promulgate  their  sentiments  to  the 
world  in  an  official  manner;  that  there  is  a  warm  desire  to 
effect  an  union  here,  as  has  been  done  in  Europe.  On  the  other 
side,  several  eminent  and  learned  divines  have  stated  that  they 
understand  the  tenets  of  the  Dutch  Reformed  and  German 
Reformed  Church  of  this  coimtry  to  be  sul)stantially  the  same. 

It  appears  from  a  publication  of  the  German  Church,  published 
at  Chambersburgh,  in  .1841,  that  the  churches  in  Pennsylvania 
were  under  the  supervision,  to  a  considerable  extent,  of  the  Sy- 
nods of  North  and  South  Holland.  The  acts  of  tl)e  coeius 
appear  to  have  been  submitted  to  them.  The  Synods  presg 
repeatedly  that  all  ministers  should  first  appear  before  them  to 
be  examined.  Writing  in  January,  1785,  they  urge  this  as  all 
important,  observing  that  sad  experience  proves  that  the  doe- 
trines  of  the  Reformed  Church  are  but  too  much  departed  from 
in  many  parts  of  Germany,  and  that  they  had  heard  that  by  cer- 
tain teachers  pushing  themselves  into  several  churches  in  New* 
York,  the  purity  of  the  doctrine  is  in  danger  of  being  corrupted. 
In  an  address  to  the  congregation  in  connection  with  the  Classis 
of  Philadelphia,  it  is  stated,  that  in  the  year  1792  the  separation 
of  the  coe^tis  from  the  Synods  of  Holland  took  place,  and  th« 
faith  of  the  church  i%  thus  stated  : — "  The  doctrines  of  ^e  Ger* 
man  Reformed  Church  are  altogether  evangelical:  essentially 
the  same  as  they  were  at  the  time  of  the  reformation.  Her  doc* 
trines  are  received  from  the  Bible  as  the  fountain,  and  are  con- 
veniently embraced  in  the  Heidelberg  Catechism.  The  Heidet 
berg  Catechism,  as  the  symbolical'  book  of  the  German  Reformed 
Church,  was  composed  in  the  year  1662,"  ice.  That  Zuingl« 
and  Calvin  were  its  founders.  Again  they  say — ''The  govern* 
ment  and  discipline  of  the  church  may  be  learned  from  tlw 
constitution,  liturgy,  and  the  catechism." 


ALBANY,  DECEMBER,  1845.  SB5 


Miner  o.  Gable. 


Here,  then,  is  the  only  standard  to  which  the  doctrine  of  the 
church  is  referred — by  which  the  adherence  of  a  pastor  and 
congregation  is  to  be  judged.  And  I  find  all  the  pastors  whose 
admission  is  considered  an  intrusion,  teaching  that  catechism. 
If  they  teach  it  with  an  Arminian  construction  I  cannot  inter* 
pose.  It  is  not  established  that  the  property  was  to  be  held  for 
those  otherwise  interpreting  it.  The  fact  that  the  pastors  have 
received  instruction  in  Lutheran  seminaries,  or  have  proba- 
bly imbibed  Lutheran  opinions  on  some  points,  is  not  enough. 
I  say  not  what  would  be  thq  case  if  the  Heidelberg  Catechism 
was  abandoned,  and  a  Lutheran  Catechism  substituted ;  and  if 
a  regular  connection  was  made  with  the  ministerium.  That 
would  be  a  widely  different  case. 

The  consideration  of  the  fourth  point  is  rendered  unnecessary 
by  my  views  upon  the  others. 

After  an  anxious  consideration  of  the  cause,  I  cannot  satisfy 
myself  that  the  present  trustees  are  so  breaking  through  the 
tenets  prescribed  by  the  founders  in  1765,  or  involved  in  the 
trusts  of  the  deed  of  1784,  as  to  warrant  this  court  in  depriving 
them  of  the  property,  held  with  the  sanction  of  the  congrega- 
tion. But  I  feel  called  upon,  and  I  trust  without  departing  from 
my  duty,  to  earnestly  and  warmly  press  upon  these  litigants  a 
iCompromise.  The  propositions  heretofore  made  strike  me  aa 
^equitable  and  fair ;  promising  a  termination  to  this  sore  contra* 
versy — ^the  end  of  angry,  profitless  strife — and  the  source  of 
Christian  peace  and  spiritual  blessing.  The  bill  must  be 
dismissed. 

The  complainants  appealed  to  the  chancellor,  who  in  May, 
1844,  made  a  decree  reversing  the  order  of  the  assistant  vice 
chancellor,  and  declaring  the  complainants  and  their  successors 
the  legal  trustees  of  the  corporation  in  question  and  entitled  to 
the  temporalities;  which  the  order  declared  were  held  intrust 
fi)r  the  support  of  the  worship  of  Qod  by  a  church  and  ministry 
in  connection  with  the  church  judicatories  of  the  Dutch  Re- 
formed Church,  and  for  the  teaching  of  the  doctrines  of  that 
charch  as  recognized  in  its  standards.    The  decree  coiitaioed 
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pitipdr  directions  ti>  emny  out  its  objects,  and  charged  the  defen- 
dants with  costs.  For  a  teport  of  the  case  in  the  court  of  chan^ 
oery  and  the  opinion  of  the  chancellor,  see  10  Paige^  iSSf. 
Froln  this  decree  the  defendants  appealed  to  this  eourt.  The 
saiise  was  argued  heie  by 

Vf,  B.  Lawtenee  ^  H.  M.  Westerrti  ibr  the  appellants,  whi^ 
smintained  the  followin|]r  propositioas : 

1.  The  trustees  of  the  corporation  of  the  German  Reformed 
Chrnch,  with  the  eoiiturfence  of  a  majority  of  the  congregatioD| 
had  a  right  to  nlake  or  authorize  such  deviations  from  the  ork 
^nal  doctrines.  Usages  And  government  of  the  cliurch  as  the 
founders  could  themselves  have  made.  {Case  of  SL  Marff^ 
Ckurekj  6  Serg.  ^  R.  605 ;  7  id.  638 ;  Dartmmah  College  v 
Woodward,  4  Wheat  641 :  Bapiiat  CAuroh  in  Hartford  v 
Wiiherylli  3  Pafgej  296.) 

2.  Where  a  religioils  society  is  organized  with  reference  to  the 
doctnnes  of  a  particular  denominatidn  of  Christians  in  Europe 
or  in  this  country^  such  society  may  rightfully  conform  to  any 
ehanges  in  doctrine  or  practice  which  have  been  adopted  by 
the  denomination  at  large. 

3*  The  trustees  of  a  religious  corporation  in  this  countiy 
have  the  sole  chai)2:e  and  management  of  the  temporalities,  and 
the  eonrts  cannot  intedere  with  their  acts  on  account  of  any 
departure  froin  the  faith  of  the  founders*  (Baptist  Church  v. 
Wiihcrelly  supra ;  Lawyer"^.  Cipperly^  7 Paige,  281;  3/i.  A 
207, 208,  §§  3, 4 ;  Cojist.  U.  S,  Amendment,  art.  1 ;  Const.  K  Y. 
1777,  art.  38;  Const.  N.  Y.  1821,  art.  7,  5  3;  lR.S.92,i  1.) 
(1)  The  British  cases  relied  upon  for  a  contrary  rule  are  based 
either  upon  the  statute  of  charitabte  uses,  {^Eliz*  ch*  4,)  which 
is  not  in  force  here,  or  updn  the  visitorial  power  of  the  chan- 
etilor,  which,  as  to  religious  eorporations,  has  no  existence  ia 
tiiis  state ;  and  these  cases  \vete  moreover  decided  with  reference 
10  ths  act  of  toleration,  (1  W.  i^  M.  sess.  1,  ck.  18,)  which  placed 
certain  dissenting  denominations  updn  a  similar  footing  in  thii 
tospect  as  the  established  ehuiysh,  and  are  for  that  reason  inap* 
jplkable  here.    And  the  deviations  iH^hi<$h  were  held  to  work  a 
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bfhiUvre  were  upon  fundamental  points,  and  not  upon  meta- 
pliysical  distinclions.  {Attorney  General  v.  Pearson^  7  Sim^ 
JB.  290 ;  3  Mer.  409  ;  Same  v.  Shore,  7  Sim.  B.  309,  w. ;  Same 
V.  Drummondj  1  Con7i.  ^  Law,  210 ;  jSAore  v.  WiUon,  9  C/arA 
4*/Vyi.  396 ;  2  /S/ory'^  -B^f.  541, 11. ;  Cragdallie  v.  Aikman^  1 
Z>oi£7.  P.  C  I ;  iT^Zey  v.  TFwi/»cr,  2  Jorc.  4*  TFaZA*.  245 ;  Ledie 
7,  Bir?uej  2  Russ,  114;  Davis  v.  Jenkins^  3  Fe*.  ^;  -C.  155; 
Milligan  v.  Mitchell^  1  A/yZ.  4*  Craig-j  511,  a/id  1  A/yZ.  ijr  jSueeti, 
446,  /S;  C.  /  2  5^ry'«  £g.  541 ;  Dutch  Church  v.  Mott,  7 
Paige^  78 ;  2  JR.  iS.  466,  §  57 ;  Aubttrn  Academy  v.  Sirong^  1 
£r(i^A\  278.)  (2)  The  American  cases,  though  they  have  some- 
limes  di8rej2:arded  the  distinctions  arising;  out  of  tl>e  English 
system,  have  generally  awarded  the  temporalities  to  a  nK\jority 
of  those  interested  in  the  trust;  {Commonwealth  v.  G/een^  4 
Whart.  531 ;  Presb.  Cong,  t.  Johnston,  1  Watts  ij*  Serg.  1 ; 
Sendrickson  v.  Decow,  Saxton^s  R.  582 ;  Field  v.  Fieldf  9 
Wend.  394  j  Lawyer  v.  Cipperley^  supra  ;  Chambers  v.  -Bap- 
<itf/  JE7d.  Sac.  1  £.  Monroe's  Rep.  215 ;)  or  (3)  the  case  has  turn- 
ed upon  a  statutory  provision  recogniEing  the  authority  of  a 
ftuperior  church  judicatory.    {Den  v.  Bolton,  7  Halst.  237.) 

4.  "  The  German  Reformed  Church  in  the  city  of  New- York," 
whose  temporalities  are  in  controversy,  was  never  a  Reformed 
Dutch  Church,  and  never  constituted  an  integral. part  of  that 
church.  (1)  The  connection  between  them  was  of  a  temporary 
character,  involving  no  pecuniary  consideration^  and  was  often 
and  at  long  intervals  interrupted.  It  was  never  sanctioned  by  the 
corporate  authority  of  the  German  Church,  but  consisted  simply 
in  an  assooiation  for  spiritual  purposes,  and  was  definitely  discon- 
tinued many  years  since.  (2)  The  church  was  never  incorpo- 
lated  under  the  provision  for  incorporating  the  Dutch  churches. 
/3)  It  has  always  chosen  its  own  ministers,  and  has  never 
accepted  a  '^ supply"  from  the  Dutch  classis. 

6.  There  has  been  no  deviation  from  the  doctrines  which  pre* 
railed  at  the  foundation,  or  at  the  time  of  the  incorporation  of 
tlio  church ;  or  if  there  has,  it  has  been  acciuiesced  in  for  such 
a  length  of  time  as  to  constitute  a  bar.  ^ 
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Gardiner,  Presideut  The  questions  in  this  case  are,  jEnp( 
as  to  the  existence  and  character  of  tlie  trust,  and  secondly^ 
whether  it  has  been  violated. 

1.  Where  the  trust  is  declared  in  writing,  and  its  nature  and  es* 
tent  clearly  defined,  the  court  has  no  alternative  but  to  carry  k 
into  execution.  In  gifts  for  charitable  purposes,  the  donor  may 
prescribe  his  own  terms,  and,  if  he  declares  the  object  of  his 
gift  to  be  to  promulgate  a  particular  creed  or  class  of  doctrines^ 
or  to  secure  a  real  or  imaghaary  stability,  by  having  those  doo- 
trines  taught  by  a  clergyman,  and  by  a  church  in  connection 
with,  or  in  subordination  to  a  particular  ecclesiastical  judicatory, 
his  will,  as  in  the  case  of  a  devise,  stands  for  a  reason  and  must 
be  respected.  But  there  is  a  class  of  cases,  apd  this  is  one  of 
them,  where  the  founder  of  the  charity  in  declaring  the  trust 
Vses  language,  which,  in  its  application  (o  the  sul^ect  of  the 
trust,  might  be  us^d  in  different  senses  by  different  individuals, 
and  by  the  same  individual  under  different  circumstances.  Pa- 
rol evidence  is  not  admjssible  for  the  purpose  of  contradicting 
or  varying  the  terms  of  the  conveyance ;  for  that  would,  in  effect, 
be  creating  a  trust  in  reference  to  real  property  by  )iarol.  The 
court  are  to  construe  the  deed,  and  the  only  legitimate  office  of 
extrinsic  evidence,  is  to  place  the  court  as  near  as  possible  ia 
the  situation  of  the  contributors  to  the  charity  for  the  purpose 
of  enabling  it  to  determine  the  sense  in  whitih  they  employed 
terms  susceptible  of  different  interpretations.  Thus  in  the  case 
of  The  Attorney  General  v.  Shorty  (7  Sim.  8LQ,)  the  laqgo&ge 
pf  the  deed  which  raised  the  trust  was  ^  to  assjst  poor  aud  godLy 
preachers  of  Christ*s  holy  gospel."  The  Unitarans  were  in  poi^ 
session  and  claimed  the  fund,  a(nd,  among  other  tilings,  evidence 
was  received,  that  Lady  Hewley,  the  donor,  was  a  Presbytertan, 
and  a  believer  in  the  doctrine  of  the  Trinky.  The  object  of  |he 
parol  proof  was  to  show  that  she  had  not  used  the  term  ^  godly,* 
as  applicable  to  a  class  of  preachers  who  denied  what  shs 
esteemed  a  fiandamontal  doctrine  of  the  gospel.  The  lao^iagi 
in  its  application  was  ambiguous ;  it  would  be  used  by  a  Unita- 
rian in  one  sense,  and  by  a  Trinitarian  in  another.  Tlie  cue 
would  deem  it  a  part  of  Christ's  '^  holy  gospel"  to  deny,  the 
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Other  to  assert  the  divinity  of  the  Oavbr.  If.  however,  in  ffae 
case  cited,  the  fund  had  been  claimed  by  the  Methodists  or 
Cknigregationaiists^  or  any  other  dissenting  evangelical  denonn- 
nation^  under  the  same  circumstances,  die  -result,  as  I  apprehend, 
would  have  been  diffisrent.  A  l^resbyterian  could,  with  pro- 
priety, be  supposed  to  apply  the  terms  g6dly  and  pi&us  to  a 
sincere  Gmstian  preacher,  whether  attached  to  the  samedeconir 
iaation  with  himself  or  not.  The  words  being  general  and 
there  being  notliing  in  the  religious  beli^  of  the  donor  to  le- 
sirict  thetn  necessarily  to  his  own  sect,  they  would  receive  a 
more  general  interpretation.  I  have  referred  to  the  ease  of 
Lady  Hewley's  charity,  not  only  because  it  received  great  con- 
sideration, but  also  for  the  reason  that  the  judges,  in  their  ojnn- 
lons  affinnin^f  the  decree  of  the  lord  chancellor  in  the  honse 
of  lords,  advert  to  and  enforce  the  rale  of  evidence  to  which 
i  have  alluded.  {See  also  The  Attorney  General  v.  Pearsen^ 
7  Sim.  308,  and  Miiligwi  v.  Mitchell,  3  Myl.  ^  Craiff,  7S.) 
It  is  unnecessary  to  refer  to  all  the  cases  which  have^  been 
cited.  So  far  as  they  are  of  authority  here,  they  will  be  found 
consistent  with   the  views  above  suggested. 

The  following  propositions  may  be  fairly  deduced  from  all 
the  cases.  1.  That  in  trusts  for  charitabte  or  i»ous  uses,  th^ 
intention  of  the  donor  Is  to  govern.  2.  That  in  ascertaining 
that  intention,  the  language  of  the  trust,  if  clear  and  explicit,  is 
conclusive  evidence  of  the  intention.  8.  That  where  the  lan- 
guage is  ambiguous  or  equivocal,  you  may  resort  to  extrinsic 
evidence,  not  for  the  purpose  of  ascertaining  the  intention  of  the 
donor,  independent  of  the  deed ;  but  for  the  purpose  of  de- 
termkung  the  meaning  and  application  of  the  terms  used  by 
fiim.  4L  As  a  corollary  from  the  above  propositions,  that  gen- 
eral terms  are  to  be  construed  generally,  unless  the  circttmstuces 
tmder  which  the  tnist  was  made,  furnish  decisive  evidence  that 
they  were  used  in  a  limited  or  special  sense. 

Bearing  these  principles  in  mind,  let  us  inquire  what  are  the 
trusts  upon  which  the  property  in  question  was  granted,  as 
Claimed  by  the  respondents.  The  substance  of  the  aUegation 
M  stated  in  their  bill  of  complaint  and  put  forth  tipon  the  ai^gih 
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ment  is,  that  the  property  in  question  is  held  upon  the  trvisti 
that  the  same  shall  be  applied  to  the  teaching  of  the  doctrines 
of  Calvin^  to  a  congregation  or  church  in  connection  with  and 
in  subordination  to  the  classis  of  the  Reformed  Dutch  Churchi 
exclusive  of  all  others ;  and,  of  course,  that  a  violation  of  the 
trust  in  matter  of  doctrine,  or  church  government,  entitles  the 
respondents  to  the  relief  which  they  claim  in  equity.  The 
deeds  under  which  the  property  was  held  prior  to  the  year  1764 
have  not  been  produced.  But  a  bond,  or  rather  a  declaration 
of  trust  bearing  date  the  30th  July,  1765,  has  been  made  an 
exhibit,  and  is  the  only  written  evidence,  having  direct  reference 
to  the  nature  of  the  trust  under  which  the  property  was  held, 
upon  which  the  church  was  first  erected,  and  upon  which  it 
was  rebuilt  in  1766.  This  bond  purports  to  have  been  executed 
by  persons  holding  the  legal  title  to  two  lots  upon  Nassau-street 
and  runs  to  John  Michael  Kern,  present  pastor  of  the  Calvmisiic 
Church,  in  the  city  of  New- York,  worshipping  in  the  German 
language,  and  to  other  persons  described  as  elders  and  deacons 
of  said  church,  in  the  penal  sum  of  £3000.  The  recital  in  the 
condition  is  that  "  whereas  certain  German  and  Swiss  inhabi- 
tants of  the  city  of  New- York,  have  lately  by  contribution  pur- 
chased .  a  lot  of  ground,  and  with  the  assistance  of  divers 
charitable  and  well  disposed  persons,  have  begun  and  are 
carrying  on  the  erection  of  a  church  thereon,  for  the  worship  of 
God ;"  and  that  the  fee  simple  of  the  land  had  been  vested  in 
the  obligors,  in  joint  tenancy,  by  virtue  of  certain  deeds  executed 
by  certain  individuals,  who  are  named.  The  date  of  the  con- 
veyance is  then  given  with  a  description  of  the  lots — and  the 
condition  concludes  as  follows :  "  And  whereas  cUl  parties  are 
inclined  to  preserve  the  said  estate  in  all  times  coming,  for  the 
pious  uses  aforesaid :  Now  therefore,  know  ye,  tha  the  obligors 
are  only  intended  to  be  trustees  of  said  property.*'  I  infer 
from  other  parts  of  the  case,  that  the  grantors  referred  to  were 
the  trustees  to  whom  the  property  was  originally  conveyed,  and 
that  they,  according  to  the  recital,  conveyed  to  the  obligors  upon 
the  same  trust  with  which  it  was  charged  in  their  hands.  They 
certainly  had  no  right  to  prescribe  any  other  condition  withooi 
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a  violation  of  duty  which  is  neither  proved  nor  pretended.  As- 
suming that  we  have  in  the  above  recitals  all  the  conditions 
which  the  parties  interested  in  the  property  thought  fit  to 
prescribe,  the  only  question  will  be  as  to  the  sense  in  which 
tliey  used  the  terms  from  which  the  trust  arises.  These  terms 
are  of  the  most  general  character.  The  land  had  been  pur* 
chased,  and  a  building  was  to  be  erected  thereon  '<  for  the  wor* 
ship  of  God ;"  and  all  parties,  as  they  expressly  declare,  were 
inclined  to  preserve  said  estate  in  all  times  coming,  for  the  pious 
uses  aforesaid.  There  is  nothing  in  these  terms  relating  to 
church  judicatories  or  to  any  specific  doctrine.  It  is  true  that 
the  obligees  are  described  as  the  present  oflicers  of  the  Calvin' 
istic  church  worshipping  in  the  German  tongue,  but  this  is  no 
|iart  of  the  trust.  The  declaration  of  trust  is  quite  a  different 
thing  from  the  persons  in  whose  names  a  legal  obligation  is  to^ 
De  enforced,  in  case  of  a  breach  of  duty  upon  the  part  of  the  trus- 
tees. No  one  doubts  that  the  terms  are  sufficiently  comprehen- 
sive to  include  Calvinists ;  but  the  question  returns,  whether  the 
use  is  to  be  limited  to  them  exclusively,  or  whether  it  may  not 
extend  to  any  other  evangelical  denomination.  There  certainly 
is  nothing  in  the  terms  of  the  deed  to  prevent  them  from  parti- 
cipating in  the  benefit  of  the  fund.  Is  there  anything  in  the 
circumstances  under  which  this  fund  was  created,  to  induce  a 
belief  that  the  expression  "  worship  of  God  in  the  German  lan- 
guage," was  used  by  the  contributors  in  the  limited  sense  con- 
tended for  by  the  respondents?  Who  were  they?  The  bond 
says,  Germans,  Swiss  and  other  charitably  disposed  persons. 
Granting  that  they  had  been  educated  in  the  Reformed  church, 
and  were  attached  to  its  doctrines  and  discipline,  is  there  any- 
thing inconsistent  in  such  a  body  of  men  establishing  a  fund 
upon  principles  sufficiently  liberal  to  embrace  all  those  who 
agreed  with  them,  as  to  the  essential  truths  of  the  gospel ;  more 
especially,  when  they  sought  aid  from  the  whole  Christian  com- 
munity without  distinction?  In  the  year  1765,  could  not  the 
terms  "  worship  of  God,"  be  applied  with  perfect  propriety  by  a 
member  of  the  German  Reformed  church  to  the  religious  wor- 
ship of  the  Presbyterians,  Lutherans,  Methodists,  and  so  far  at 
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doctrine  is  concerned,  of  the  Episcopalians,  as  well  as  of  tfia 
Dutch  Eeformed.  History  aasurestis  that  Zninglins  and  the  mem* 
bersdf  his  church  earnestly  sought  to  be  recognized  as  brethreo 
by  Luther  aud  his  followers.  And  it  would  require  more  ptoof 
dian  I  have  discovered  in  this  case  to  satisfy  me  Chat  when  this 
property  was  purchased,  the  respactive  followers  of  these  great 
and  good  men  did  not  regard  each  other  as  Christian  brethren. 
I  agree  with  the  ehoncellor,  that  the  evidence  shows  that  in 
1768,  a  religious  society  was  established,  called  the  German  Be* 
formed  Church,  and  that  its  first  members  were  of  that  persua* 
sion ;  but  this  is  for  from  satisfying  me  tliat  the  contributors  lo 
Ihe  fund  for  purchasing  this  property  intended  to  limit  their 
bounty  to  the  teaching  of  the  doctrines  of  Calvin  exclusively. 
They  have  not  said  so;  and  there  is  nothing  in  their  sitiiutien 
or  opinions  which  would  necessarily  induce  them  to  confine 
their  bounty  to  the  promulgation  of  that  class  of  doctrines. 

Upon  the  subject  of  the  church  government,  or  eGclesjastieal 
connection,  the  declaration  of  trust  is  entirely  silent.  We  ace 
not  called  upon  to  give  a  construction  to  an  equivocal  or  ambig> 
uoos  phrase,  but  to  add  by  a  resort  to  extrinsic  testimony  a  u&at 
condition  to  the  trust,  unless,  indeed,  we  are  prepared  to  delef* 
mine  judicially,  that  men  cannot  ^worship  <Sod,  in  a  house 
erected  for  that  purpose,  without  the  supervision  of  a  bishop  or 
synod.  This  certainly  is  not  tny  belief,  and  I  hope  it  will  nevei 
be  the  doctrine  of  this  court.  It  was  not  the  belief  of  the  foun()» 
ersof  this  church,  if  any  reliance  is  to  be  placed  upon  their  acts. 
From  1758  to  1764,  they  established  their  own  discipline,  called 
their  clergymen,  and  dismissed  them,  without  any  connection 
'with,  or  aid  solicited  or  afforded  by,  any  oither  ecclesiastical  bo^ 
whatever.  The  Dutch  Reformed  denominatioii  had  at  thai 
imie  a  church  in  the  city  of  New- York,  the  most  influential  and 
wealthy  probably  in  the  territory  now  constituting  die  Unkxii 
which  was  connected  with  the  Synod  of  North  Holland.  Yil 
no  application  was  made  to  them,  daring  this  period,  by  tins 
church,  for  any  purpose  connected  with  tlieir  ecclesiastical  c^ 
ganizotion.  mieir  clergy  were  not  consulted ;  they  were  iMl 
tequested  to  moderate  their  call  for  their  pastcnr,  nor  to  do  tatf 
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oth6r  aot  ^leh  would  be  appropriate  and  necessary  upon  the 
supposition  that  this  church  was  subject,  or  intended  to  subject 
itself  to  the  control  of  the  judicatories  of  the  Dutch  Church. 
Indeed)  the  letter  to  the  Classis  of  Amsterdam,  and  the  resolution 
of  the  consistory  procured  by  Dominie  Eero,  furnish  conclusive 
evidence^  that  up  to  January,  1764,  this  church  was  to  all 
intents  and  puxposes  independent.  The  letter  and  resolution 
state  that  to  avoid  the  evils  incident  (in  the  opinion  of  Dominie 
Kern)  to  a  state  of  independency,  they  had  resolved  to  unite 
with' the  Classis  of  Amsterdam.  TM  evidence,  therefore,  of  the 
acts  of  this  society  is  entirely  consistent  with  the  deed.  That 
contains  no. provision  upon  the  subject  of  church  government, 
and  the  history  of  the  church  shows,  that  from  its  foundation  to 
the  year  1764,  it  was  in  fact  independent 

I  am  aware  that  great  reliance  is  placed  upon  the  declarations 
made  at  the  time  of  laying  the  foundation  of  the  new  church  in 
Nassau-street.  The  members  of  the  congregation  then  repeated 
the  expression, — '^to  be  for.  a  German  Ile&rmed  Church,"  and 
the  clergymen  declared  that  "  in  the  house  to  be  built  on  this 
foundation  stone,  shall  be  taught  the  word  of  God  according  to 
the  reformed  doctrine  of  Heidelberg  and  Switzerland."  This  is 
certainly  very  satisfisu^tory  evidence  of  the  religious  creed  of  the 
pastor,  and  also  that  the  congregation  intended  to  establish  at 
that  time  a  German  Reformed  church,  and  nothing  more.  Noth- 
ing, it  will  be  observed,  was  said  by  either  as  to  the  forms  of 
church  government.  This  ceremony  was  not  a  declaration  of 
the  trusts  upon  which  the  donors  had  contributed.  It  was  nei- 
ther intended  to  nor  could  it  have  that  efifect.  It  was  a  statement 
of  opinion  merely,  that  a  German  Reformed  congregation  wor- 
shipping in  the  house  to  be  erected,  and  in  which  was  tai^ht  the 
word  of  God  according  to  the  doctrme  of  Heidelbeig  and  Swi^ 
zerlandi  were  within  the  purview  of  the  trust  theretofore  created ; 
and  in  this  they  were  undoubtedly  correct  iThere  is,  however, 
an  important  fiict  in  (he  case  which  takes  from  this  ceremony  it^ 
whole  e^t,  as  evidence  of  a  trust  limited  to  &  particular  reli- 
gious society,  or  class  of  doctrines.  It  is  that  the  formal  decla- 
lation  of  trust  to  which  I  have  referred,  and  which  I  have 
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assumed  to  state  the  original  conditions  to  which  this  property 
was  subject,  was  executed  upon  the  30th  July,  1766,  three 
months  after  the  ceremony  above  alluded  to,  and  that  the  clergy- 
man who  made  the  above  declaration  is  one  of  the  parties  to  that 
instrument  This  is  satisfactory  evidence  to  my  mind,  not  only 
of  the  character  of  the  trust,  but  that  the  same  was  adopted  by 
the  contributors  to  the  new  church,  and  that  the  property  was 
to  be  applied  in  conformity  with  the  design  of  the  original  found- 
ers, and  not  as  the  chancellor  seems  to  suppose,  to  a  new  trust 
If  I  am  correct  in  this  supposition,  there  would  seem  to  be  an 
end  of  the  question.  For  I  agree  with  the  vice  chancellor  that 
if  this  church  was  originally  independent,  a  union  with  the 
Dutch  church,  six  years  afterwards,  did  not  merge  the  former  in 
the  latter  so  as  to  make  that  union  indissoluble.  It  left  the  con- 
gregation free  to  dissolve  that  connection  at  such  time  as  their 
sense  of  expediency  might  dictate. 

I  deem  it  unnecessary  to  refer  to  the  subsequent  history  oi 
this  church.  If,  as  I  have  attempted  to  show,  the  terms  of  the 
trust  are  silent  upon  the  subject  of  ecclesiastical  supervision — if 
the  church,  for  the  period  of  six  years  from  its  formation,'  was 
in  fact  independent — if  the  terms  of  the  trust  deed,  providing 
"  for  the  worship  of  God  in  the  German  language,^  can,  when 
construed  in  reference  to  the  existing  law,  which  comprised 
Christianity  among  its  principles,  and  to  the  circumstances  and 
opinions  of  the  donors,  be  applied  to  a  congregation  unrestricted 
as  to  church  government,  and  to  the  promulgation  of  doctrine  at 
the  time  esteemed  evangelical  without  regard  to  sectarian  differ- 
ences— ^I  think  we  are  bound  to  give  the  deed  such  construction. 
If  we  insist  upon  the  precise  faith  held  by  the  founders,  it  is 
difficult  to  say  where  we  are  to  stop.  If,  because  a  German 
Reformed  church  was  established,  we  infer  that  Calvinism  alom 
should  be  taught,  it  must  be  that  doctrine  as  then  understood, 
including  an  idea  regarding  the  eucharist  which  is  now  discarded 
by  all  the  churches  of  this  country;  and  the  notion  of  a  limited 
atonement,  which  is  rejected  by  a  majority  of  those  taking  the 
general  name  of  Calvinist 

Again,  if  we  are  to  assume  that  a  German  Reformed  Church 
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implies  subordination  to  the  Dutch  Beformed  Church,  under  th« 
government  of  a  consistory,  classis  and  synod,  because  this 
church  was  in  that  connection  in  1763,  then  it  is  a  part  of  the 
trust  that  such  government  be  adhered  to  in  all  its  parts  as  it 
then  existed ;  and  w]iat  then  becomes  of  the  act  of  incorporation 
under  which  the  temporalities  have  been  managed  since  1784, 
and  through  which  these  respondents  claim  title?  The  argu- 
ment is  that  every  thing  relating  to  doctrine  and  practice  must 
be  as  it  then  existed.  The  book  of  discipline  of  the  Dutch 
Church  must  be  deemed  incorporated  in  the  trust  deed.  That 
bVok  declared  that  the  pastor,  elders  and  deacons,  who  were  all 
necessarily  communicants,  should  administer  the  temporalities; 
but  by  this  act  of  the  congregation  they  are  deprived  of  that 
power.  The  legal  title  is  vested  in  trustees  chosen  by  the  congre- 
gation, who,  for  aught  the  act  prescribes  to  the  contrary,  may 
be  infidels.'  {Baptist  Church  in  Hartford  v.  WUhereU^  3 
Paige^  296.)  This  change,  though  certainly  very  important 
does  not,  it  is  admitted,  prejudice  the  title  to  the  property ;  but 
what  authority  have  we  for  saying  that  the  benefactors  of  the 
church  regarded  the  system  under  which  the  property  was 
managed  as  less  essential  than  the  ecclesiastical  connection  and 
government?  Again,  if  the  submission  to  church  judicatories  is 
indispensable,  what  will  become  of  the  property  which  was  pur- 
chased while  the  connection  was  interrupted,  or  after  it  had 
actually  ceased?  The  property  acquired  while  the  church  was 
independent  must,  to  preserve  consistency,  be  held  in  trust  for 
ajchurch  under  that  system  of  government.  The  consequence 
of  this  would  be,  that  from  1768  to  1763,  and  from  the  com- 
mencement of  the  revolution  to  about  1800,  and  again  from 
1823  to  this  time,  we  should  have  one  class  of  trusts;  and 
during  the  remaining  periods  of  the  church's  existence  another. 
If,  to  avoid  this  difficulty,  we  determine  that  the  donations  made 
and  property  subsequently  acquired  were  upon  the  same  trusts 
indicated  by  the  founders  of  the  church  in  1768,  the  church  as 
we  have  seen  being  then  independent  must  remain  so ;  and  the 
union  with,  not  the  secession  from,  the  Dutch  Church,  would 
be  the  ground  of  complaint    We  cannot  escape  these  difficultief 
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iti^ahy  Way,  i^lc^ept  by  bdiiering  to  fhe  tru^t  as  sotemnly  de- 
t\\it&i  by  the  cotitribtitors ;  and,  by  supposing  that  within  the 
limits  Above  detin'^d,  they  intended  to  vest  a  discretion  in  th« 
cohgfegatiotl,  or  in  the  trustees  as  their  representatives,  upon 
the  subjiects  of  'government  and  of  doctrine,  to  be  ttercised 
according  to  the  exigencies  of  the  case. 

This  case  is  6f  great  impohance  as  a  ptec^deht  The  grants 
to  most  of  our  chnrches,  particularly  since  the  act  of  1784,  are 
j^eheibl  in  their  terms,  frequently  nothing  more  than  a  convey- 
hhce  to  tbo'religioiis  Incorporation  by  nhme.  '  In  these  cases  the 
isorporate  or  denominational  name  in  connecti(m  *fdth  the  cotetfi- 
poraneous  lACts  of  the  corporators,  may  be  a  sufficient  guide  as 
to  the  nature  of  the  trust  in  respect  to  doctrines  esteemed  fonda- 
nielital.  If  a  society  incorporated  by  the  n^Une  of 'Unitarian, 
has  fdr  its  piistor  a  Unitarian  minister,  we  could  with  safety 
infer  from  that  it  was  hot  the  intentioti  of  the  founders  thik 
their  boiinty  should  be  applied  to  the  dissemination  of  Trini- 
tarian doctrines.  But  beyohd  this,  in  all  ihatters  not  deemed 
ihdispensable,  a  discretion  would  be  vested  in  the  congregation 
and  their  trustees  as  the  representatives  of  die  donors. 

Although  I  do  not  sympathize  in 'the  doubt  expressed  by  the 
chancellor  in  7%e  Baptist  Church  v.  Witherelly  (Which  he  has 
ceased  to  ientertain)  whether  the  trustees  of  a  religious  society 
are  not  independent  of  all  control,  in  reference  to  doctrine  and 
'modes  of  worship,  I  do  most  cordially  agr^is  Vith  him  in  opinion 
Uhat  it  must  be  a  plain  and  palpable  abuse  of  trust  which  will 
induce  a  court  of  equity  to  interfere,  respecting  a  controversy 
growing  but  of  a  dilTerence  in  irdigidus  and  Sectarian  tenets/ 
Between  that  extreme  which  confers  all  power  upon  the  congre- 
gation or  the  trustees,  and  the  doctrine  which  i^bjects  thepiop- 
erty  to  forfeiture  for  departures  from  doctrine  or  forms  of  gov- 
'  emkhetit,  iti  matters  not  indispensable  to  the  great  ends  to  be  ob- 
taih^d  by  rdigious  Organisation,  diere  is  a  wide  interval  wiieie 
*We  niay  take  our  stand,  sustained  by  the  law  and  by  a' sober  and 
"crnlightehed  public  sentiment    WiUi  all  my  respect  for  tbehigh 
^liK^i^cter  and  great  learning  of  liie  chancellor,!  cannot  but  believe 

les  applied  by  him  to  this  case,  if  adopted  by  this 
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jmp^y  in  tbi^st^te— will  b^  ftaomce  oCdiscotdr— w  incentivfl 
W^cpntronrei^^  ^d'  iiiuds.aot  tba  li»99/bit^  bficauw  tb^y  am 
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wbicb  tbey  aui^^ose. tbem  to.  be  fqua<kd»  and  H  awh  pftraoni 

found  churches,  they  must  declare  their  opinions  explicitly,  to 
have,  tbem  reapected.  Such  wa3  not  tbe  bel  ief  of  the  plain,  men 
wbp  established  tbia  churpb*  They  have  left  enough  upoa 
DQQord  to^abour  tb<ft  they  were  wsioua.that  the  eaaeotieJi  truthi  of* 
Qbr iatianitjTi  wjtiicb  were  recogQized  by  th^  gre^A  bodjT  of  tbe 
refom^ra  of  that  day,  abould  be.  preached  to  tbem  afid  to  theic 
children*  This  baa  been  dpnQ.  If  we  go  farther  and  bind  tbia 
chuxcb  U>  a  particular  creed  and  compel  a  reluctant,  submission 
to  a  judicatory  whose  authority  they  have  renounced^  it.  will|  in 
my  opinion,  be.  tbe  act  of  thia  court,  and  not  thai  of  the  foun- 
ders, of  the  charity.  I  am  of  opinion  that  the  decree  ap^aled 
foun  sbauld.be.  reveitaed. 

J^^LQw,  Senator,  ateo  deltvered  a  written  opinirai  in  favost 
of  T^yeraing.  the  decree  of  the  court  of  chancery,  stating,  and  en- 
jQi[ciQg.  tbe.  following  couclusions:  (1)  That  where  property  ia 
^contributed  to  found  or  endow  a  church  ox  reUgioua  society  or 
<MOKpo)»tion  without  an  explicit  declaration  in  the  actof  donation 
tbat  it  is  to  be  held  for.  the  support  or  advancement,  of  any  par- 
ticulax.  religious  doctrines,  a  majority^  of  the.  membera  of  such 
cbUiTob  pr  society,  or  the.  trustees  if  the  church  be  incorj^orated, 
ane  at  liberty  to  deviate  from  the  doctrine  which  prevailed  at  the 
time  of  the  doDatioU}  and  that  such  deviation  wiU  not  produce  a 
6>Ateiture  of  such  property*  or  entitle,  a  minority  adhering  to  the. 
faith  FMCofes^ed  when  the  donatijon  was  made  to  the,  enjoyment 
of  sJicb  property,  to  the  es;cJusian  of  the  majority  who  bave^ 
bffougbt  about  or  acquiesced  in  the  change.  (2)  That  wbera 
pipperty  is  in  Unas  conveyed  upon  tru3t  to  support  a  particular 
ipiijax  of  worship  or  to  provide  for  the  teaching  of  the  doctrines 
oCa  particular  denomination  of  Christians,  the  court  of  chancery 
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will  eaforce  sach  trust  and  prevent  a  perversion  of  the  piopeity 
to  other  purposes.  And  (3)  That  in  this  case  no  portion  of  the 
temporalities  in  controversy  appears  to  have  been  conveyed  or 
contributed  upon  any  trusts  relating  to  religious  doctrine  or 
church  government ;  but  if  this  weie  otherwise  that  there  has 
been  no  such  material  deviation  from  the  former  fiiith  or  practice 
as  would  authorize  the  interposition  of  the  court  of  chancery. 

Beers,  Senator.  The  appellants  in  this  suit  it  is  conceded 
are  the  lawful  trustees  of  the  corporation  of  the  German  Reform- 
ed Church  in  the  city  of  New- York.  The  respondents,  who  are 
members  of  this  corporation,  ask  that  the  property  shall  be  taken 
from  the  appellants'  control,  because  they  are  perverting  it  from 
the  use  to  which  as  trustees  they  are  bound  to  apply  it  This 
proposition  the  respondents  must  establish  or  their  prayer  cannot 
be  granted. 

The  corporation  of  the  German  Reformed  Church  of  the  city 
of  New-Tork,  as  known  to  the  law,  became  such  on  the  11th  of 
June,  1784,  under  the  general  act  of  the  legislature  for  the  incor* 
poration  of  religious  societies.  The  lots  on  which  the  church 
stands,  were  on  the  2d  day  of  November  of  that  year,  conveyed 
to  Henry  Whitman  and  others,  trustees  of  said  corporation,  for 
them  and  their  successors  to  hold  as  trustees  as  aforesaid.  As 
the  validity  of  this  organization  and  deed  are  not  denied  by  the 
respondents,  it  is  conceived  that  the  proceedings  from  which  this 
corporation  and  its  first  trustees  derived  their  legal  existence  will 
aid  much  in  defining  the  object  of  the  incorporation  and  the 
duties  of  those  officers  who  were  to  effectuate  that  object,  and 
this  more  especially  if  these  proceedings,  instead  of  being  in- 
volved in  doubt  and  characterized  by  haste,  disorder  or  conflict, 
are  on  the  contrary  distinguished  by  harmony,  order  and  mature 
deliberation,  and  recorded  with  perspicuity.  Referring  to  those 
proceedings,  it  will  be  found  that  in  the  month  of  May,  1784,  a 
church  council  was  summoned  upon  request  of  Dr.  Livingston, 
to  consider  whether  the  Reformed  congregation  would  enter  with 
the  large  or  small  ecclesiastical  assembly  of  the  Low  Dutch 
Church,  or  would  hi  under  its  protection.    After  mature  delibe^ 


ALBANY,  DECEMBER,  184S.  55  ( 

liUter  «.  GaUe. 

lation  it  was  unanimously  concludedi  never  to  vote  for  such  a 
union.  And  certain  leasons  were  specified  in  a  protocol  as 
they  declared,  "for  the  information  of  posterity.''  At  the  same 
council  it  was  unanimously  concluded  to  have  the  church  incor 
porated,  and  that  the  property,  except  the  alms  which  were 
declared  not  to  be  a  temporality,  should  be  delivered  to  the 
trustees.  If  these  proceedings  remain  of  any  force,  it  would 
seem  that  the  appellants  should  not  be  held  guilty  of  a  breach 
of  trust  in  not  recognizing  the  jurisdiction  of  the  Dutch  Beform- 
ed  Church. 

The  only  remaining  question  is,  whether  this  court  are  to 
wrest  the  temporalities  from  the  appellants  because  they  are 
using  them  as  a  means  to  promulgate  doctrines  essentially  variant 
from  those  which  the  property  they  hold  was  designed  to  ad- 
vance. To  solve  this  point,  it  is  necessary  to  ascertain  what 
duties  were  imposed  upon  the  trustees  in  regard  to  doctrinal 
matters.  All  they  could  be  required  to  do  in  this  respect  was  to 
pay  the  salary  of  the  individual  who  should  by  the  proper  au- 
thority be  selected  to  minister  to  the  church  in  word  and  doc* 
trine,  and  to  see  that  the  church  was  open  for  his  ministrations. 
They  as  trustees  certainly  had  nothing  to  do  in  designating  who 
this  individual  should  be,  and  as  trustees  had  no  right  to  deter- 
mine his  orthodoxy.  This  latter  right  and  duty  rested  in  other 
hands.  If,  therefore,  the\  spiritual  teacher  of  this  church  and 
congregation  has  been  designated  by  those  upon  whom  that  duty 
devolved,  the  trustees  have  no  right  to  shut  the  doors  of  the 
church  against  him,  or  to  withhold  his  pay  because  they  may 
deem  him  unsound  in  the  faith.  They  would  be  guilty  of  a 
palpable  breach  of  trust  by  so  doing.  If  the  duty  of  choosing 
the  shepherd  of  this  flock  be  committed  to  the  classis  of  the 
Dutch  Reformed  Church — or  if  to  the  judicatories  of  the  German 
Reformed  Church — or  if  to  the  flock  itself,  and  that  delicate  trust 
has  been  performed  by  that  one  of  these  bodies  to  which  it  shall 
be  determined  to  belong,  then  it  is  the  duty  of  the  trustees  to  use 
the  temporalities  of  this  corporation  in  such  manner  only  as  shall 
aid  the  shepherd  thus  selected  to  feed  the  flock  in  his  own  way.  If 
he  shall  prove  a  mere  hireling,  and  lead  them  to  sterile  mountaiof 
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and  among  woWes,  instaad^  of  gieeo  pastures  by  the  side  of 
peaeeful  waters,  he  must  answef  f(M^  if  to-bis  sf»ritiial  superion^ 
and  notto  the  trustees. 

Bising  convinced  that  those  pastois  of  the  German  Beformed 
Ghnrch  in  the  city  of  New- York  of  whose  tenets  the  respondents 
complain,  were  selected-  by  those  to  whom  that  duty  belmiged, 
and  that'  the  affiants  as  trasteea  of  the  temporedities  only  have 
used  them  to  sustain  the  pastors  thns  jMroperl^-  designated — ^it 
fi)lldw8^  that  the  (teefee  of  the  chancellor- in  thiscase  shoidd  be 
reversed,  and  that  of  the  vice  chancellor  affirmed. 

FbLsoM,  Senator j  delivered  a  wntten^  opinioB  in  favor  ci  re- 
versing the  dteree  appealed  ff^mi^  on  the  grounds,  (1)  Th^  the 
deviation  (torn  the  faith  and  practice  prevailing  in  the  church  at 
flHvnerperiod^  if  indeed  there  was  any  such  deviation  j»ovedy 
was  too  slightand' unimportant  to  warrant  die*  interposition  of 
tile  court  below ;  even-  if' such'  interposition  on  aceount  of  an 
allieged  departure  from  the  belief  of  the  founders  or  benefitct£»s 
of  a  church  would  ever- be  justifialrie,  which  was  considtted  to 
be  a  matter  of  doubt  (2)  That  the  connection  formeriy  spb* 
sisttng  between-  the  church  in  questioa  and' the  Reformed  Dutch 
Church'  was  voluntary  and  was  never  binding  cm  &e  former, 
and  wasnow  at  an  end;  (3)  That  the  court  of  chancery  is  de- 
prived of  jurisdiction  by  the  provisions  of  the  statute.  {2ItS. 
466,  (  67.)  And  (4)  that  the  order  of  &e  vice  chancellor  in 
the  former  suil  mentioned  in  the  pleadings  and  proofs  was  a  bur 
^  the.  relief  sought  in  this  suit. 

PoRTEit,  Senator*  These  is  involved  in  the  decision  of  this 
case,  the  very  grave  question,  whether  property,  origiiudly  giv^ 
by  Ae  founders  of  a  church,  for  the  use  of  that  particular  <;hui€b, 
i^ll  forever  tilereafieivbe  devoted  to  the  teaching  of  the  particular 
religious  doctrines  and  tenets,  and  bo  aul]9ected  to  the.  particultf 
form*  of  church  (govemm^  which  were  estaUished  in  die 
ohufch  by  its  original  patarmis  and  founders.  Hie  principle 
involved  must  necessarily  take  a  wide  ruige,  and'  adfect  a  vast 
amount  of  property  held  for  rdigious  «ad  charitable  uses;  and^ 


iriutt  ift  peibaps  ofifiut.monecQQsoqueiice,  ea:e»t  an  €9tf«ii$iYfii  iih 
feieqce  upon  Ihei  peace  aqd  good  g<>Teiiime&t  of  the  various 
ebttrohes  in  thistcountry*  All  dQQominatioD&.of  Christen  vmcr^ 
8lispperabhave;an  intenadtio  the  qucMSticn ;  fo^  unless  the  title  t^ 
fxofffBtf'he^di  kh  trust  for  religious  and  charitable  uses  ia  to  be 
detennined  by  tha/courtflj  a&Lintimately>  connected  with  tbedoo^ 
trineaandi&itb  and'fi^iH.of^useh  government^  estaWfihed/  hf 
lfa[e  pationaafMi' founders  of  e^h. churchy  thece;  can  beno.sUb 
bilityia  the^uichea,  noraven  a  faithful  execution  of  the  trusfSi 
But  thechacacteit  and:in|egikjr  of  the  government  is  concerQed 
inseehig  all  such  tnista  pijplacted;  and  faithfully  esecutedi 

Much  theological  learning  has  been  employed  by  the  chanr 
eeltof  aixl  vicexjhaneeHor.  in  the  examinqftion  they  bave^given  q£ 
certain-  religious  tenets^  and  in: exhibiting  the  points  in  which  emir 
xient  theologians  of  past  centuries  have  agreed  or.  disagieed)  and 
IB  applying  the  results  of  iheir  inyesttgatJona  to,  the  case  befom 
the. court ;  but  it  appears  ia  me  that  the  question  between  these 
paitieadoes  nc^  depend  upon  the^point)  whether,  the  doctrines 
andipiacticesof  die  German  BefiirmedOhtiltth  and;  those  of)  the 
batheian  Ohuseh  an^  or.  are  not^  wide.apact;  or  whether  ornot 
file  Heidelberg  Oatecfaiam  is.  so  woided  as  ta  he  susceptible  q£ 
^  Airminiaa  constmotiom  These  nice  points-,  may  be  appror 
priate  subgectSifoc  iBligioas/  conlxoversialistsy  and  they  perhaps 
ftmush'  thex  occasion  for  the  division  of  cbutchea;  bufcfipm  the 
view  I  havB  taken  of  the  law  and  tfaB  fapta.of  thSi  case,  the;oqiiy 
questions  that  seem  to  ma  neceaaarily  to  arise  are  these :  h  Was 
this.a  GalriniBticchproh  in  its  origin,  within,  the  viewAand  ob* 
jeots  of  its  founders,  as  coiUmdistingsished  from  Lut^ieEaniacn  ? 
ik  HaS'  it  been  cooFerted  into  a .  Lutheraia  chuoch-  by  the  appeb 
liyits^  or  those.to  ^om  they  have  succeeded  iin  ita  maifiagement  1 
3.  Was  it  in  its  origin,  and  by  its.  foundexs,  placed  under  th^ 
govomment  and  judicatcoies  of  tha  Befocmedi;  Dutch  Ohwch? 
aed  if  so,  has  any  tlung  since  taken  piaee  that  could  leg^Uy  ab- 
solve th  js  chuiEch  firoia  its  sul^tion  ta  the  judicatories  of  the 
Dutch  Church.  ?> 

Belbrediscussing  these  questions  I  will  advert  to  some.pdnoiplea 
if -law  applieable  to  the  case,  which  I  think  sboidd  be  koae 
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in  mind  while  drawiisg  oqr  conclusions  fipom  the  fiicts  ndiich  aie 
given  in  evidence.  It  is  unnecessary  to  refer  to  particular  parts 
of  the  proofi  to  show  that  from  about  the  year  1768  to  1766,  con- 
siderable sums  of  money  bad  been  contributed  by  the  founded 
of  the  German  Reformed  Church  in  New«  Yoxk  for  the  purchase  of 
a  site  for  a  church,  and  towards  the  erection  of  a  church  edifice. 
It  was  these  beneiactions  by  individuals  \trho  worshipped  in  that 
church,  and  belonged  to  that  rdigious  cooununity,  and  perhaps 
by  others  who  felt  a  desire  to  promote  the  same  olgect,  that  laid 
the  foundation  of  that  religious  charity,  the  possession  and  ad- 
ministration of  which  forms  the  subject  matter  of  this  contro* 
versy.  Those  who  bestowed  their  bounty  in  this  direction  had 
an  object  in  building  up  a  society  of  religious  worshippers^  and 
in  contributing  to  the  establishment  of  a  church  which  professed 
the  doctrines  and  tenets,  and  submitted  to  the  government  which 
that  church  professed,  and  by  which  it  was  controlled.  It  is 
not  material  now  to  inquire  and  decide  what  those  doctrines 
were,  nor  what  the  government  was;  but  only  to  determinfi^ 
that  up  to  about  1766  when  their  new  church  was  built,  then 
were  certain  doctrines,  and  rules  of  faith  and  practice  in  mat* 
ters  of  religion,  as  connected  with  that  church,  which  were 
recognised  and  established,  and  by  which  that  community 
of  the  German  Reformed  Church  regulated  the  rights  of  mem- 
bership and  of  participation  in  its  privileges.  Those  were 
rights  which  the  law  protected.  There  is  no  evidence  in  the 
case  that  during  the  period  I  have  mentioned  there  had  beooi 
any  variation  in  the  articles  of  faith  adopted  in  that  church. 
What  they  were  in  1766,  they  tfierefore  had  been  from  the  time 
when,  prior  to  1768^  a  few  ^  German  Reformed  members "  first 
made  a  subscription  to  ascertain  whether  they  could  "  support  a 
preacher,"  of  their  own  particular  faith.  This  society  then  had 
property,  held  by  trustees  for  the  ^uritual  use  of  its  members; 
and  it  was  at  that  time  stamped  with  the  impression  of  the  faith 
of  its  founders.  Here  was  an  appropriation  of  the  property  of 
this  religious  society  for  its  support,  and  for  teaching  the  reU* 
gibus  doctrines  which  were  there  professed.  We  have  then  at 
that  time  a  religious  society,  which  has  its  own  articles  of  fiutfi 
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wh^ch  distiDgnish  it  from  offier  religious  denominatioDs.  It  has 
property  charitably  bestowed  and  held  in  trust  for  the  pious  use 
of  promoting  the  spiritual  prosperity  of  that  society,  and  for  the 
perpetuation  of  the  same  faith.  The  inquiry  then  arises,  Will 
the  law  permit  those  who  have  the  management  of  the  fund,  to 
use  that  fund  to  promote  the  teaching  of  another  faith?  It  is 
yery  clearly  established  that  it  will  not.  In  the  case  of  TTie 
Attorney  General  v.  Shore,  (7  Sim.  Rep.  390,  n.)  Lord  Lynd- 
hurst  says,  ^  In  every  case  of  charity,  whether  the  object  of  the 
charity  be  directed  to  religious  purposes  or  to  purposes  purely 
civil,  it  is  the  duty  of  the  court  to  give  effect  to  the  intent  of  the 
founder,  provided  this  can  be  done  without  infringing  any 
Irnown  rule  of  law.  It  is  a  principle  that  is  uniformly  acted 
tipon  in  courts  of  equity."  <<  It  becomes  the  duty  of  the  court  to 
ascertain  by  evidence,  as  well  as  it  is  able,  what  was  the  intent 
of  the  founder  of  the  charity.  It  is  a  question  of  evidence,  and 
that  evidence  will  vary  with  the  circumstances  of  each  particu- 
lar case.  It  is  a  question  of  fact  to  be  determined ;  and  the  mo* 
ment  the  fact  is  known  and  ascertained,  then  the  application  of 
ihe  principle  is  clear  and  easy.  It  can  scarcely  be  necessary  to 
cite  authority  in  support  of  these  principles.  They  are  founded 
in  common  sense  and  common  justice.**  In  The  Attorney  Oen^ 
eral  v.  Pearson,  (3  Meriv.  400,)  Lord  Eldon  says,  "  If  it  turn  out 
that  the  institution  was  established  for  the  express  purpose  of 
such  form  of  religious  worship,  or  for  the  teaching  of  such  par- 
ticular doctrines,  as  the  founder  has  thought  most  conformable 
to  the  principles  of  the  Christian  religion,  I  do  not  apprehend 
that  it  is  in  the  power  of  individuals  tiaving  the  management  of 
that  institution  at  any  time  to  alter  the  purpose  for  which  it  was 
founded ;  or  to  say  to  the  remaining  members,  <  We  have  changed 
our  opinions,  and  you  who  assemble  in  this  place  for  the  pur- 
pose of  hearing  the  doctrines  and  joining  in  the  worship  pre- 
scribed by  the  foiinder,  shaH  no  longer  enjoy  the  benelSt  he 
intended  for  you,  unless  you  conform  to  the  alteration  which 
has  taken  place  in  our  opinions.'" 

We  have  here  property  devoted  by  the  donors  to  pious  useB^ 
and  to  be  administered  by  a  particular  Christian  church, 


h^l^ certain vfAi  Isoow^  i^ligiqiua opu^ipiis,  ax^T^ch  cbmob. 
\i^  ua4er.  tji^  govmin^evit  oC  certain  ecdf^jastiyil  antboritjr ; 
aii4  if  the  cofyrtcan  ascertw^  mpecifiiely^w^  thpfi^dtf^ts  vs;(^ 
1^4  ^hi^^.  cl^UTch  gp^^riunent  was.  ^tbio  the  yi^isrs.  of  tfic^ 
donon^  it ia  tfia. piOYince of^  t)^ courjl: ami itadiitjr, tp direct; tbf^ 
property  to  be  placed  in  the  banda.of  tjlio^.  wb9  adl9?ovle<)ga 
tbevsapcie.  dpQUiqea,  and  obey  th^jsavx)^  autbp^lyr  Ad^.  atten^pi^ 
tp^ti^  ti^  pit^peTtf;  tbua  devptpci^  fi^  t^a  goiiUy)1,  oJT  tbo9^,of 
iiipl  fi^itb  andgt^venuneot,  is.  a  breach  of|  tb^.  chaf  Uabl^^  ua^  of 
t|uft  dppoia^  aod;  tb0  court  ia,  bffPQd  tp  funi|^  a  rented  jr-  'I^b^, 
imisfJopl^  upopat  a«.a  tra^  aa^tipi^  by  law,  op^  ifh|cb  ia.ta 
bo  enforced;  if  neceas^  by  t^e.  courta.  Ija  l^^cf,  v^  FHekfp  (9 
Tfi?9t<if  4^)1,)  Nel^pD,  J4  io  d^^ixig^  tb^  ^pioi^  ^  ^^  <^W^ 
sayat  '^«^be  queajtum  ia..  not  which  faith  oi;.  dcM^tnzicL  isi  o^Mt 
oi^odox;  this  is.  not  the  object  of  tb^.  inquiry^  bi^for  what 
pbj^t  or  pijfipoae  waa  the  fuojd  orig^ial^y,  estf^bli>tfed  by  ih^ 
ibundans  of  it    The  cou^t  psoce^d  ta.enforco.  the.  ob^^cvafice 

an^^i^^^icairof  ^-^^^^iPI^  ^^^  ^  which  ijgh^  of  ^rop^tty 
Qs^  coqp^ncied,  not  the  p^culfaf -  doctcines.o^  ftpth  oC  either  party^ 
tliongh  their  exialen^  aqd  the  na^tu^  of  thmi  nau^y  b^.  inciden* 
tally  inrolved  in  the.  co];urai^  of  tl;^.  pf09eeding,'':  Itcaf^fH  bQ 
Uj^l  to,  midtiply  anthoritiea.  ijipon  tb^  subjf^lL  %  xna^  bq 
cpnaidfdred  spttled,  that  Tx^l^^n  it^  is  pravied  th^^  {ippetty  iabeld 
Qgon  trU8j(|;  and  demoted  tp  pipua.  or  charitable,  u^eai  ^e  purpp^es 
of  thf .  doDpisi  sl^L  not  bft  viplai^;  and.  tfaiajt  tboae  tru^ti^  ^hp 
upflffrtake  iff  pervert  thp  charity  tpotlyr  nspe^  wjtt  b^diveated 
oj^tbp,truat 

Sm?h  being  the  prifiy»p]ies  of  law,  apd  the,  duty  of  a  court  of 
equity,  it  b^n^ea.  n^pesaary  to  i^uire,  into  the  ifapta.  of  thia 
ca^.  Befiqre dpin^sp,  I  will  a^^rt  fat.  a  moment  to  a  geneial 
vi^wd  the  Dutch.  EeCpnned  a^  Qerpaan  Reformed  cburpli^ 
in  tlija  country  pravious  to,  the  year  1771.  Tho;  German.  %? 
fbnned^churcbesi^  Mrese  principa^y  ippiyted  in  ]^ennaylTaai\w]i|ii^ 
^  Dutch  wi^j^  eitij^ted  in  the  ciafopj;  of  Ne^^york.  It^  ^PIiQffi 
from  the  history  of  those  chnrchea,  that  prior.  Ip  t];ie  time  abpffi 
QOMantipopd,  they  were  under  tbp,  ip^nediajtp  jujpadjictipp,  and 
gQVfinaiaiM  cuf  the  cl^is.of  A^nialj^rdam,  in  HoIland[>  which  yffff 
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ibblf  in  mibjection  to  the  Syiibd  bf  Korth^tkltukd*    Tbis  Jurto- 
'dictibn'ext^dded'  even  to  tHe  lici^fasitrgknd  b^claihit^bf  iiiitilsterfi^ 
to  the  hearing  of  all  tosea  6f  ^clesiadtical  t^hlrdvidi'sy,  ])K>t 
exee^til^'  stich  as  concerned^  the  diseitdihe  of  chtu^  'n^iiiben. 
This  wiBs,  ihdeed,  ^  degrading  st^te  of  tassafage,  Uttle  in  ae« 
'cordance  'tn^  the  Antolcan  sprit  of  fieedom  of  aetidn  atid  of 
'thoiightj^hieh  b6gan^toihanif«^t  itself  toteribr  to  the  origin  of 
thechtiitih'ih(lt!iestidn.    At  the  ^ri<:Kl'When  ttiis  church  xvtts 
ibfhied,  the  miofsters  of  ihe  Dutch  andQerman  Befbrmed 
'  ehniiches,  Had '  either  to  be  inipbrted  from  HollfUid  or  Germany, 
or' sent  Either  to  be  educated '  and  ordained  befi)t<e  theycbUld 
'be'adniitted  to  preachMEind  |)ierfbnh  the  other  fUnctioiis  6f  their 
office.    Sttange  as  it  may  now  aj>pear  to  Us,  theiiB  wiis  a  hige 
party  in  the  Dutch  Eeformed  Chuireh,  that  adhered  ri^dly  to 
'ihis  foreign  jiirisdictibh ;  and  'the  disputes  arisii^  out  of  this 
qiiestibh  Verecatmd'tostiih  a  he%fat  dsto  threaten  ^ten  the 
^Biislencteof  that  churi6h  in  this  ebuhtry.    In  1771  the  Amerieati 
'|>arty  bbtatnedthe  ascendency ;  and  in  the  £>ilbwing  year'  they 
lestablished  American  church  couHs  in  that  church,  in  irhich 
act  this  German  Reformed  Cburch  participliatldd.    Butit  wte 
ttiany  yriars  after,  before  the  sakne  reformation  tobfc  plaee  in  the 
German  Refonned  Ghurch  in  this  couhtry.    This  revolution  in 
the  Dut^  Church  was  eiSfected  p^oeably,  with  the  sahetion  of 
the  Synod  of  North  Holland,  and  the  Clasitis  of  Amsterdam. 
*rbe  whole  government  of  the  Dutch  Ohurch  Was  administered 
after  1772,  by  local  classes  ahd  synods.    All  the  Dutch  In- 
formed churches  in  New- York,  iand  also  the  church  in  question, 
acknowledged  the  jurisdiction  of  the  dasils  of  New-Yorir,  and 
of  course  became  integral  parts  of  that  church,  as  btte  body, 
governed  by  its  constitution  and  subject  tb  its  jtxdicatories. 

1  Will  now  inquire  whefcer  the  church  in  question  was,  in  its 
bi%fai,  a  CalVTtiistic  church.  It  is  not  preteiided  but  that  die 
'I>iltcfa  'R^fottned  and  Geirman  Ileft)hhed  churches  in  this  cotm- 
^:ty  Were,  and|had  beto  from  their  first  fonHatibn,  O&lvittistio  In 
^llreir  tfoitrthfes;  and  vety  strimglyatid  ifecidedly  opposed  to  the 
'dcietriiies'bf  the-LMheirfin^huhih.  Ind^^lhe  Gehnan'Pi^t^ 
Hlitrt'bhtirtHes,  whSfhehibraced  Calvinism,  ^tbbklhettatt^  ti 
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German  Reformed,  to  distinguish  them  from  the  German  La- 
theran  churches.  That  there  had  existed  from  an  earljr  period 
in  the  history  of  the  reformation,  and  does  still  exist,  a  marked, 
striking  and  irreconcilable  dif[erence  in  doctrine  between  Gal- 
vinists  and  Lutherans,  is  a  &ct  of  such  notoriety  as  not  to 
require  proof  I  should  deem  it  an  act  of  supererogation  to 
search  among  the  learned  doctors  who  have  expounded  the 
creeds  of  the  two  sects,  for  the  evidences  of  that  difference;  for 
I  cannot  suppose  that  it  is  denied  or  doubted,  that  such  difier- 
ence  exists.  I  shall,  therefore,  assume  it  as  an  historical  truth, 
that  so  far  as  this  case  is  concerned,  and  in  respect  to  the  appli- 
cability of  the  law  above  quoted,  there  is  a  difference ;  and  one 
as  material  in  this  controversy  as  if  one  of  these  parties  had  been 
of  the  Episcopal  or  Catholic  faith. 

The  first  and  far  the  most  important  piece  of  testimony  upon 
the  particular  tenets  held  by  this  church  in  its  earliest  formation, 
and  during  the  first  few  years  of  its  history,  is  found  ia  the  letter 
written  by  the  minister,  elders  and  deacons  of  this  churdi  to  the 
Classis  of  Amsterdam,  in  1766.  It  is  indeed/  the  only  account 
we  have  of  its  early  history.  From  this  letter  it  appears  that  a 
considerable  number  of  protestant  Germans  had  settled  from  time 
to  time  in  New- York,  and  many  of  them  had  attached  themselves 
to  the  Dutch  Reformed  Church ;  which  it  will  be  rememb^ed 
was  strictly  Calvinistic,  and  was  based  upon  and  rigidly  en- 
forced the  articles  of  &ith  which  were  settled  in  the  Synod  of  Dort, 
in  1618  and  1619.  Those  who  thus  attended  the  Dutch  Church 
had  acquired  some  knowledge  of  the  Holland  language,  which 
was  used  in  that  church ;  but  others  who  had  no  knowledge  of 
that  language,  Were,  in  the  language  of  the  letter  ''  compelled  to 
hear  tho  preaching  of  God's  word,  in  the  German  Lutheran 
Church.^  Here  we  have  the  pnxtf,  that  prior  to  the  year  1758, 
there  was  in  New-York  a  German  Lutheran  Church,  and  a 
Dutch  Reformed  Calvinistic  Church,  and  that  such  of  the  Ger- 
mans referred  to  in  that  letter,  as  had  any  knowledge  of  the. 
Dutch  language,  attended  the  Dutch  Church,  and  such  of  diem 
as  could  not  understand  preaching  in  Dutch,  were  conqpeUed  to 
bear  God's  word  preadied,  if  they  heard  it  at  all,  in  the  Lntfai 
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Church.  This  afhrds  a  fisin  recognition  of  the  difference  then 
existing  among  the  Germans — ^part  were  Calvinists  and  part 
Lutherans.  The  letter  proceeds :  ^  This  deplorable  condition 
induced  those  who  had  resided  here  some  years,  to  reflect 
whether  some  plan  might  not  be  devised  to  establish  the  worship 
of  God  in  their  mother  language."  What  is  this  "  deplorable 
condition"  to  which  the  writers  refer?  It  was  the  fact  that  some  of 
their  number  had  been  compelled,  owing  to  their  ignorance  of  ttie 
Dutch  language,  and  there  being  no  Calvinistic  German  preach- 
ing in  the  ciry,  to  ^  hear  God's  word  preached  in  the  German 
Lutheran  Church."  The  elders  and  deacons  who  probably 
assisted  in  tlie  formation  of  this  churchy  and  well  understood  the 
prevailing  feeling  among  their  brethren  at  the  time,  call  •  it  a 
'^  deplorable  condition."  No  stronger  language  could  well  be 
used  to  express  their  opposition  to  Lutheranism.  There  can  be 
no  reasonable  doubt,  I  think,  but  that  thosie  Germans  who  col- 
lectol  together  and  formed  this  church  were  Calvinists ;  and  that 
the  church  was  organized  for  the  very  reason  that  they  could 
cot  consistently  with  their  religious  faith,  hear  Lutheran  preach* 
ing.  The  letter  then  gives  an  account  of  the  purchase  of  a 
church  by  those  Germans ;  of  the  troubles  they  had  with  their 
first  pastors,  and  the  arrival  of  Dominie  Kern,  in  1763 ;  of  his 
representing  to  them  that  independency  in  churches  was  very 
dangerous  both  to  church  and  pastor,  and  that  they  resolved  in 
Oct.  1763,  to  form  a  connection  of  that  church  with  the  Classis 
of  Amsterdam.  This  connection  which  took  place  formally  in 
June,  1764,  is  additonal  and  conclusive  proof  of  the  Calvinistic 
character  or  the  worshippers  in  that  church.  With  a  full  know- 
ledge both  by  pastor  and  people,  <tf  the  character  of  the  Dutch 
Church  in  this  respect,  we  find  them  uniting  readily  with  that 
church,  and  placing  themselves  under  its  ecclesiastical  jurisdic- 
tion. I  would  also  advert  to  the  declaration  of  trust  executed  in 
1765,  the  year  in  which  the  church  was  rebuilt.  It  commences 
with  the  form  of  a  penal  bond,  and  the  condition  is,  that  the 
signers  will  hold  the  premises  described,  which  <'  certain  Ger 
man  and  Swiss  inhabitants  of  New-Tork  had  lately  purchased 
by  contribution  and  with  the  assistance  of  divers  charitable  per* 
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sons,  )afid  had  be^iin  and  were  ciirr|ring  <»  the  erectkHi^k 
chUriih  Ihi^recmfor  theirorifaipof  God,"  ih  triSst  for  this  society. 
Th^ir'tiatinUter  is  one  of  ihe  obligees ;  end  he'is  described  bbb  '^tUe 
Ser.  J6&n  Mieha^l  'Kern,  minister  of  the  gospel,  ahd  present 
pi^Lstor  of  the  GaMni^Hc  Chnreb,  urbi^ipping  in  the  Gera^w 
tongue."  A  redlMIn  the  deed  Wfa  '^^and  ^heNftls  lill  porties 
aife  inellbed  to  preserve  the  said  estdte,  in  all  times  coming, /or 
the  pUms  us^  aforisaid  f^  which  very  plainly  means  the  piotis 
1X90  of  a  Calylnistic  Church  for  the  TirOtsbip  of  €k>d,  bmng 
Ihe  only  Use  previously  menticmed.  And'as  it  is  called  m  the 
d^d  a  Oalvinistic  Church,  any  other  tise  would  be  a  pefver- 
sion  of  the  tnist.  I  cannot  better  illustrate  the  opposition  be- 
tT^^n  the  liutheran  and  Beformed  Dutch  denbminatiMs  than 
by  quoting  what  the  Rev.  Mr.  Miihlenbui^,  who  Ss  called  a 
vteafsrable  patriarch  of  American.  Lutheranism,  ssiys  in  his^ae- 
coiuit  of  the  fitst  Lutheran  society  in  that  city,  <<Whihtlfae 
lertitory,"  he  states,  "yet  belonged  to  HoUsnd,  the  few  Low 
Dut(^h  Lutherans  were  compelled  to  hold  'tiieir  wosihj^'in  pii- 
-Vate;  but  after  it  passed  into  the  possession  of  the  British  in 
1604,  liberty 'was  granted  them,  by  all  the  successive  governors, 
to  conduct  thdr  worship  publicly,  without  any  obsbrnotioa.'' 
iKiring  this  period,  it  should  be  remembered, '-  the  prevailii^ 
tibtigiDUs  sect,  among  the  inhabitants  of  New-Yorfc  and  the  rest 
of 'the  colony,  ^  was  the  Duldi  Befermed,  as  established  by  the 

Synod  of  Dort 

From  die  period  of  the  union  with  the  Doteh  Refetmed 
church  in  1T64,  to  the  dispersion  that  took  place  in  cbnseqnenee 
of  the  oecupation  of  New-York  by  the  British  in  the  Atnerican 
revolution,  the  connection  between  this  chilrdi  and  the  Ddieh 
^nrch  Wd9  in  «dl  tesp&(S^  compete.  T^  bad  onoifaSth  and 
one gotaiiniMt  Thisohtittsh  w^  repi^ewntad  inthedimrdi 
scurfs' ;  and  £q'  all  maClMrs  of  faith  and  diseijdine  was"  sabject  lb 
ihe-afyt^roiSrMte  tribMAl  of  the  Dutch  Beformed  ebureh.  91ie 
Kiv.  d  F.  TV^ring'Was  settled  over  this  ehu^  as  itspiistor,  in 
VtfZ^tAd  the  aet  Of  installation  wtas  performed  by  Dr.  Laidiiib 
one'^f  the  preachers  of  the  Dutch  church. 

Fl^A^ail  these  (kefs,  I  conclude  that  this 'ehUV^'WHirfelli 
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formntion,  and  so  continued  at  least  until  the  revolutionary  war, 
a  Calvinistic  church  in  its  strictest  sense.  It  was  during  this 
iime  that  the  donations  and  contributions  were  made,  with 
which  the  first  church  was  bought,  and  the  new  one  built  It 
appears  by  the  case,  that  after  the  new  church  was  built,  in  1765, 
the  society  had  contracted  a  large  debt  in  building,  beyond 
what  it  then  was  able  to  collect  from  its  members.  It  is 
reasonable  to  presume  that  this  debt  was  soon  after  discharged 
from  the  donations  of  its  friends,  as  nothing  further  is  said  of  it. 
All  these  contributions  and  donations  were  made  to  a  religious 
community,  professing  a  Calvinistic  faith,  and  governed  for  the 
greater  part  of  the  time,  and  all  the  time  after,  they  had  placed 
themselves  under  any  church  government,  by  the  judicatories  of 
the  Dutch  Reformed  Church,  which  professed  the  same  faith. 
The  property  thus  acquired  by  this  church  before  the  war,  formed 
the  larger  portion  of  all  they  ever  acquired,  as  far  as  I  can  dis- 
cover from  the  case.  This  property  was  devoted  by  the  donors 
to  ihe  pious  use  of  sustaining  religious  worship  in  that  cliurcb, 
according  to  the  faith  and  doctrines  professed  and  preached 
therein  at  the  time ;  and  those  in  that  church  who  still  adhere 
to  that  faith,  have  a  right  that  the  trusts  then  created  shall  be 
enforced.  I  know  of  no  exception  to  this  rule,  unless  the  whole 
church  have  become  converts  to  a  new  faith.  If  any  remain 
true  to  the  doctrines  of  the  founders,  they  have  a  legal  right  to 
call  upon  the  court  of  chancery  to  save  the  trust  from  any 
attempted  perversion. 

The  next  question  is  whether  the  appellants  have,  as  alleged, 
converted  this  church  into  a  Lutheran  church.  It  is  admitted 
that  the  present  trustees,  or  those  who  hold  possession  of  the 
property  and  claim  to  be  the  rightful  trustees,  have  cast  off  the 
jurisdiction  of  the  Dutch  church,  and  so  far  have  rejected  Cal* 
vinism.  And  when  it  is  remembered  that  by  the  constitution 
of  the  Dutch  church,  of  which  this  church  was  a  member  at  one 
time,  no  pastor  can  be  settled  over  any  church  under  their 
care  without  the  approbation  of  the  classis,  it  will  be  seen,  that 
the  repudiation  of  the  authority  of  the  classis  is  no  inconsidera* 
ble  item  of  proof  upon  tliis  point ;  for  they  might  well  suppose 
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that  the  classis  would  never  consent  to  the  settlement  of  a  pastor 
over  that  church,  unless  his  doctrinal  sentiments  corresponded 
with  those  of  the  Dutch  church. 

I  find  no  evidence  that  this  church,  or  any  portion  of  it,  had 
departed  from  the  faiih  and  doctrines  of  its  founders ;  nor  that 
any  attempt  had  been  made  to  ingraft  upon  the  church  another 
faith,  until  the  year  1823.  From  its  foundation  in  1758,  until 
that  time,  a  period  of  65  years,  it  had  been  uniform  in  its  sup 
port  of  Calvinistie  doctrines,  however  much  it  had  rebelled 
against  the  government  of  the  Dutch  church.  In  that  year  the 
testimony  shows  that  efforts  commenced  to  convert  it  into  a  Lik 
tberan  church.  David  Fisher  swears  that  in  1823,  aAer  the 
church  had  removed  to  Forsyth-street,  a  desire  was  shown  by 
some  of  the  leading  members  to  make  it  a  Lutheran  church ; 
and  that  he  led  the  church,  among  other  reasons,  because  aa 
intention  had  been  avowed,  of  calling  a  Lutheran  minister. 
John  P.  Dietrich  also  proves  that  the  minority,  that  year,  ex* 
pnessed  a  determination  to  connect  the  church,  if  possible^  widi 
the  Lutheran  church.  From  that  time  they  broke  off  all  con- 
nection with  the  Dutch  Reformed  church,  and  claimed  to  be  an 
independent  church.  And  that  claim  is  still  insisted  upon. 
There  is  nothing  of  importance  in  the  proceedings  of  the  cbuich 
from  this  time,  that  proves  the  doctrines  that  prevailed,  or  the 
character  of  the  pastors,  until  1834,  when  they  settled  the  Bev. 
Mr.  Smith.  He  was  their  pastor  until  1837,  when  he  died. 
The  respondents  introduced  the  Rev.  W.  D.  Strobell  as  a  wit 
ness,  who  states  that  he  is  a  pastor  of  a  Lutheran  church,  and 
secretary  of  the  Lutheran  ministerium  of  the  state  of  New- York ; 
that  he  knew  the  Rev.  Lewis  Smith ;  that  he  was  also  a  tneoh 
ber  of  the.  Lutheran  ministerium;  that  he  lived  and  died  a 
member  of  that  body ;  as  were  also  the  Rev.  Mr.  Geisenhamer, 
and  the  Rev.  Mr.  Myer.  The  father  of  Mr.  Smith  proves  that 
he  was  educated  as  a  Lutheran  minister  and  licensed  to  pieoch 
as  such ;  and  there  is  no  evidence  that  he  ever  professed  any 
other  doctrine,  or  submitted  to  any  other  ecclesiastical  connec- 
tion than  Lutheran.  The  following  is  some  part  of  the  ejnusi- 
nation  of  Mr.  Myer,  and  it  shows  what  doctrines  be  hdd 
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*^  Before  you  accepted  the  call,  did  yon  not  think  it  incnmbent 
npon  you  to  ascertain  the  particular  faith  of  the  church  ?  I  did 
not.  Do  you  think  you  could,  while  a  Lutheran,  with  propri- 
ety assume  the  situation  of  pastor  to  a  Calvinistic  chilrch  ?  By 
my  standard  of  propriety,  I  thougtit  it  perfectly  proper  to  do  so.* 
'^  If  a  church  was  originally  established  as  a  church  receiving 
(he  Calvinistic  system  of  religion,  do  you  think  it  could  evei 
pass  into  the  hands  of  members  of  the  Zuiiigflian  church,  and 
8tiU  preserve  its  identity  ?  Of  course  it  could  not.^'  ^  If  you 
had  not  supposed  that  the  church  in  question  received  the  faith 
of  Zuinglias,  as  distinguishing  it  from  the  branch  of  the  same 
ehurch  receiving  the  faith  of  Calvin,  do  you  think  that  you  could 
have  with  propriety  obligated  yourself  to  preach  its  faith?  I 
think  not,  not  being  willing  to  preach  Calvinism." 

After  the  exhibition  of  these  iacts,  it  appears  to  me,  diat  I 
cannot  be  mistaken  in  saying  that  the  proof  is  full  to  show  that 
sfaice  1834,  at  least^  the  trustees  of  this  church  have  applied  the 
trust  ftmds  in  their  hands,  and  are  still  applying  them,  to  the 
snpport  of  a  sect  essentially  varying  in"  faith  and  doctrine 
from  the  founders  of  the  church,  and  the  donors  of  the  fund. 
So  far  as  religious  teaching  is  concerned,  that  property  which 
was  given  by  the  donors  in  trust  and  confidence  that  those 
who  ever  after  should  be  called  to*  administer  it  would  employ 
it  in  the  support  of  the  Calvinistic  faith,  has  been  perverted  to 
the  support  of  another  faith.  This  I  deem  a  breach  of  the  trust 
upon  which  the  fund  was  originally  appropriated.  The  will  of 
the  donors  has  been  disregarded ;  and  those  who  have  taken  it 
in  charge  under  a  promise  to  employ  it  according  to  the  pious 
use  designed  by  the  founders,  have  in  truth  used  it  to  sustoin  a 
different  faith.  I  might  add,  that  from  the  whole  course  of  ex- 
amination of  witnesses  by  the  appellants'  counsel,  it  does  not 
dppear  that  their  object  was  to  prove  that  their  clients  were  not 
Lutherans ;  but  to  show  that  there  was  no  material  difference 
between  Lutherans  and  Calvinists.  All  ecclesiastical  history 
refutes  such  a  position ;  and  the  testimony  in  this  case  abun- 
dantly confirms  the  historical  accounts  of  the  difference. 

The  third  question  in  this  case  which  I  will  now  pmceed  ta 
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discuss,  relates  to  the  government  of  this  German  Reformed 
Church.  In  the  first  place,  what  is  the  law  on  this  suliject?  In 
the  case  of  The  Presbyterian  Cong,  v,  Johnston^  (1  Watts  ^ 
Serg,  37,)  Gibson,  Oh.  J.  says,  <*I  concede  that  subjection  to  a 
particular  judicatory  may  he  made  a  fundamental  condition  of 
a  grant.  And  even  without  an  express  condition,  it  might  be  a 
breach  of  the  compact  of  association,  for  the  majority  of  a  con- 
gregation to  go  over  to  a  sect  of  a  different  denomination,  though 
it  were  different  only  in  name.  For  instance,  a  majority  of  a 
congregation  of  seceders  could  not  carry  the  church  property 
into  the  Presbyterian  connection ;  though  these  two  sects  have 
the  same  standards  aad  plans  of  government."  Again,  in  Den 
V.  Bolton,  (7  Halst.  205,)  we  find  the  same  principle.  Until 
January,  1824,  "  the  Dutch  Reformed  Church  in  the  English 
neighborhood"  in  Bergen^  N.  J.  belonged  to  the  Classis  of  Ber- 
gen. At  that  time  a  meeting  was  held  in  the  church,  con- 
sisting of  the  elders,  deacons  and  twenty-five  heads  of  families^ 
in  which  it  was  determined  to  dissolve  their  connection  with 
the  Classis  of  Bergen.  On  the  same  day  the  consistory  of  that 
church  met  and  resolved  that  their  connection  with  the  Classis 
of  Bergen,  and  the  general  synod  was  dissolved,  and  they  pro- 
tested against  the  authority  of  the  classis  and  synod,  inasmuch 
as  those  bodies  had  departed  from  the  doctrines  and  standards  of 
the  Reformed  Dutch  Church.  Here  all  the  trustees  concur  in  this 
act  of  separation.  Upon  this  case  the  court  say,  ^  The  residue  of 
the  congregation  remained  members  of  that  church,  classis  and 
synod ;  deprived  of  their  spiritual  leaders,  but  in  no  degree  de- 
prived of  their  standing  in  the  church,  or  having  their  righb 
taken  away  or  impaired.  Though  those  who  withdraw  still  ad- 
here to  the  faith  and  doctrines  of  the  Reformed  Dutch  Church,  as 
contained  in  its  standards ;  yet  simply  holding  the  same  faith, 
without  submitting  to  the  government  atid  discipline  of  a 
church,  cannot  keep  a  man  a  member  of  that  church.  Mem- 
bers of  the  Dutch  Reformed  Church,  and  of  the  Presbyterian 
Church,  are  not  members  of  the  same  church,  though  their  faith 
is  the  same ;  the  difference  between  them  consisting  in  the  form 
and  mode  of  church  government.    To  constitute  a  member  of 


ALBANY,  DECEMBER,  1845.  gQ$ 

Miller  «.  Gablo. 

mny  cliurch,  two  points  nt  least  are  essential,  a  profession  of  its 
fikith  and  submission  to  its  government."  To  these  principles 
I  fully  assent.  There  must  neccsstirily  be  government  in  every 
church,  as  well  for  Che  due  regulation  of  its  temporal  affairs  as 
for  the  preservation  of  the  integrity  of  its  faith.  No  stronger 
instance  can  well  be  imagined  than  the  one  before  the  court,  to 
illustrate  the  importance  of  preserving  the  supervision  of  church 
judicatories.  If  this  church  had  not  thrown  off  its  subordina- 
tion to  the  government  of  the  Classis  of  the  Dutch  Church,  it 
could  not  have  become  Lutheran  in  its  doctrine.  Any  minister 
Ui  whom  they  would  have  tendered  a  call  to  be  their  pastor, 
vould  then  liave  been  obliged  to  submit  to  an  examination  of  a 
o)mmittee  of  the  classis,  and  if  not  found  sound  in  Calvinistic 
doctrine  would  have  been  rejected;  and  thus  the  church  would 
have  been  preserved  in  the  faith  of  the  founders;  and  the  trusts 
connected  with  the  donation  of  the  estate  would  have  been 
executed. 

But  it  is  denied  by  the  appellants  that  this  church  was  ever 
under  the  jurisdiction  of  the  courts  of  the  Dutch  Reformed 
Church ;  and  they  go  further,  and  insist  that  all  religious  socie- 
ties, in  regard  to  the  management  of  their  temporalities,  are  free 

* 

and  independent  of  ail  church  judicatories;  a  position  utterly  at 
variance  with  all  legal  decisions,  and  one  that  surrenders  all 
property  held  in  trust  for  pious  and  charitable  uses,  to  the  fitful 
management  and  caprice  of  the  ever  varying  feelings  and 
motives  of  trustees.  Such  a  doctrine  is  rejected  with  some 
warmth  by  the  vice  chancellor;  and  I  should  deplore  the  day 
in  which  it  received  any  judicial  countenance.  I  shall  certainly 
spend  no  time  in  refuting  it ;  but  will  itiquire  into  the  facts  in 
this  case  that  will  throw  light  upon  the  question,  whether  this 
church  has  been  at  all  times  an  independent  church. 

I  have  shown,  1  think,  that  it  was  Calvinistic  in  its  origin, 
and  that  in  1763,  upon  the  representation  of  its  pastor.  Dominie 
Kern,  that  "  independency  in  churches  was  dangerous  both  to 
the  church  and  pastor,"  this  church  resolved  to  join  the  Classis 
of  Amsterdam.  In  June,  1764,  its  pastor  received  an  invita- 
tion to  attend  a  conference  of  the  Dutch  Reformed  Church ; 
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«nd  tliereupon  the  consistory  of  this  church  bad  a  meeting,  i|i 
/ii'-hich  it  was  ngniti  resolved,  "That  inasmuch  as  by  snbordiua- 
tioD  to  the  Classis  of  Amsterdam,  the  best  in^rcst  of  this  churck 
can  be  better  promoted,  than  by  standing  independent,  the 
necessary  credentials  for  this  purpose  be  duly  prepared  and 
undersigned."  They  accordingly  chose  del^ates  who  aUended 
,lhe  conference;  and  this  connection  and  subordination  eou* 
tinned  in  fact  ai>d  in  form  from  ttiat  time  to  1772,  when  the 
Dutch  Reformed  Church  in  America  formed  an  iodepi^ident 
government  of  its  pwn  with  the  consent  of  the  Synod  of  North 
Holland.  This  church  was  represented  in  the  assembly  tlial 
formed  the  constitution  of  the  Dutch  Church, and  assented  toils 
acts.  From  that  time  it  formed  a  part  of  the  Classis  of  New- 
York,  and  was  represented  in  it,  and  was  as  completely  in  5ub* 
jection  to  it,  as  any  other  church  in  its  connection,  until  the  wai 
of  the  iievolutiou  broke  out.  It  was  during  this  period  that  tbfr 
larger  portion  of  the  property  in  question  was  acquired  from 
donations  and  subscriptions.  For  all  the  purposes  of  this  argu- 
ment this  connection  must  be  deemed  continued  in  form  until 
1784.  In  May  of  that  year,  the  consistory  met  at  the  reqtiest  of 
Dr.  Livingston,  who  was  engaged  in  reoiie^anizing  the  judicato- 
ries of  the  Dutch  Church,  to  consider  "whether  they  would  be,' 
in  their  own  language,  "/w*  the  future  under  the  protection  of 
the  said  ussembly,  or  of  the  synodal  di^rets."  Atid . they  resolved 
joeyer  to  vote  for  that  imion,  and  set  down. certain  reasons,  ^Con 
4he  information  of  posterity."  These  reasops  cpnioin  an  ej[plick 
fidmission  of  the  former  union  with  and  subordination  to  the 
Classis  of  the  Dutch  Church.  And  we  hof  e  also  the  Iqgal  opiih 
ion  of  the  consistory,  "tliat  in  the  way  of  law  and  right  the 
4^ongregation  ought  to  be  independent  of  alt  churches  of  other 
nations  and  languages."  Not  independent,  in  the  sense  tliat  tbs 
appellants  use  the  term,  but  only  of  all  other  nations  and  lan- 
guages. At  the  same  time  tht^t  they  express  this  re^olatioo^ 
tthat  there  may  be  no  mistake  as  to  their  aieaniug,  they  put  at 
record  the  expression  of  their  design  to  unite  in  forming  chiuth 
judicatories  in  union  witli  other  Ocrmnn  congregatious  when 
^they  shall  be  sufficiently  numerous.    All  their  difficulties  and 
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objections  seem  to  arise  from  a  difference  of  language.  In  con- 
sequence of  these  proceedings  that  church  failed  to  be  repre« 
tented  in  the  Dutch  Classis  from  that  time  until  the  year  1800. 
Previous  to  1799  the  Ciassis  of  the  Dutch  Church  invited  this 
church  to  resiune  their  relation'  with,  and  to  have  delegates 
again  take  their  seats  in  the  ciassis ;  and  in  December  of  ihtX 
year  the  consistory  of  this  church  unanimously  resolved  that 
the  invitation  be  accepted,  and  that  Mr.  MilledoUer,  their  pastor, 
make  the  necessary  arrangements  for  carrying  it  into  effect.  In 
1800  the  church  was  represented  in  the  ciassis,  and  a  union  in 
form  was  again  effected ;  which  continued  without  any  material 
interruption  until  1823.  During  this  period  this  church  was 
confessedly  under  the  jurisdiction  of  the  ciassis,  asked  its  aid 
and  direction  according  to  the  formulas  of  the  Dutch  Reformed 
Church,  in  settling  and  dismissing  its  pastors,  and  was  in  all 
res)>ects  as  it  bad  been  from  1764  to  1784,  in  subordination  to 
Che  government  of  that  church.  In  1823  troubled  broke  out 
afresh  in  this  church ;  and  it  appeors  from  the  minutes  of  the 
ciassis,  that  it  had  been  represented  to  them,  that  the  consistory 
and  trustees  of  the  German  Reformed  Church  contemplated  dissol- 
ving the  connection  of  said  church  with  the  ciassis,  and  con 
necting  themselves  with  the  German  Lutheran  Church.  The 
ciassis  oppointed  a  committee  to  consult  with  the  officers  of  thift 
church,  and  with  authority  to  state  that  the  ciassis  wmild  ndt 
consent  to  their  dismission.  In  the  preceding  month  of  F^ebru- 
ary,  the  congregation  had  a  meeting  at  which  they  passed  a 
resolution,  in  which  they  disavowed  all  coimection  with  the 
ciassis  of  the  Dutch  Church.  It  also  appears  from  the  testimony 
of  witnesses  and  the  minutes  of  the  ciassis,  that  in  October,  1823, 
an  application  was  made  by  the  consistory  of  this  church  to 
the  ciassis,  to  be  dismissed  from  that  ciassis,  and  transferred  to 
the  German  Reformed  Synod  of  the  United  States,  and  tlial 
that  application  was  urged  upon  the  ciassis  by  delegates  from 
the  consistory ;  but  it  was  refused.  From  that  time  there  has 
been  no  jurisdiction  or  authority  exercised  over  (his  church  by 
the  ciassis  of  the  Dutch  Church.  After  the  death  of  the  Rev. 
Ml.  Smith,  in  1837,  an  attempt  was  made  to  revive  the  torxn^ 
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connection,  and  the  result  was  this  suit.  We  then  have  thk 
German  Keformed  Church,  agreeing  in  all  respects  in  faith  and 
doctrine  with  the  Dutch  Church,  seeking  and  perfecting  a  cor- 
dial  union  with  that  church  in  1764,  identifying  itself  also  in  gov- 
ernment and  discipline  with  that  church,  and  participating  in 
its  judicatories  for  twenty  years,  so  far  as  the  acts  of  the  parties 
were  concerned.  For  the  next  sixteen  years,  we  find  that  this 
church  declined  to  send  delegates  to  meetings  of  the  classis,  and 
refused  to  acknowledge  its  authority,  and  stated  their  reasons 
for  such  refusal.  But  during  this  period  the  action  of  the 
classis  was  merely  that  of  forhearance ;  not  a  surrender  of  its 
right  of  jurisdiction,  in  1800  the  connection  was  resumed,  and 
the  authority  of  the  classis  unanimously  acknowledged,  and 
actively  exercised  for  the  next  twenty-two  years;  when  the 
attempt  was  again  made  by  a  majority  of  this  church  to  throw 
off  the  government  of  its  judicatories.  But  conscious  of  their 
inability  to  effect  it  by  their  own  motion,  the  consistory  made  a 
formal  application  to  the  classis  to  be  dismissed  from  its  con- 
nection and  jurisdiction.  That  request  being  denied  them,  they 
have  since  omitted  to  be  represented  in  the  classis,  and  denied 
its  right  of  government.  And  the  question  now  is,  is  this 
church  rightfully  under  the  government  and  subject  to  the 
authority  of  the  classis  of  the  Dutch  Reformed  Church  ?  It 
seems  to  me  that  a  simple  statement  of  the  facts  in  relation  to 
its  connection  with  the  judicatories  of  that  cliurch  furnishes  a, 
ready  answer  to  the  question.  Unless  the  principle  can  be 
maintained  that  churches  may  form  and  dissolve  their  all^i- 
ance  to  the  regularly  constituted  church  judicatories  at  pleasure; 
and  preserve  all  their  rights  to  property  held  in  trust  for  their 
use,  I  can  find  no  argument  for  saying  that  the  authority  of  the 
classis  is  in  the  least  impaired.  On  -the  contrary,  I  maintain 
that  it  was  not  in  the  power  of  the  consistory,  nor  of  the  con- 
gregation by  a  majority  vote,  to  effect  a  separation.  The  cases 
I  have  cited  establish  that  doctrine  fully,  and  show  that  those 
only  who  remain  faithful  in  their  allegiance  to  the  government 
of  the  church,  are  the  rightful  members  of  the  church,  and  the 
only  cestuis  que  trtist  of  the  property  held  for  the  use  of  that 
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church.  Any  other  doctrine  strikes  nt  the  foundation  of  all 
order;  and  abandons  all  protection  of  properly  given  in  trust 
for  pious  uses.  Should  the  courts  refuse  to  carry  this  principle 
into  effect,  they  will  virtually  say  to  the  donors  of  these  most 
interesting  charities,  "  If  those  to  whose  care  and  fidelity  you 
have  entrusted  the  funds  given  and  designed  by  you  to  l)e  ex- 
pended in  particular  pious  uses,  shall  decide  to  devote  them  to 
other  uses,  we  have  not  the  right  and  power  to  remove  or 
restrain  them."  This  I  trust  the  courts  will  never  say.  One 
of  the  most  useful  instances  of  the  exercise  of  equity  power,  is 
its  guardianship  of  trust  estates.  And  such  especially,  as  are 
held  for  charitable  and  pious  uses,  should  call  for  the  vi^rilanco 
of  that  court,  in  securing  the  administration  of  them,  according 
to  the  will  and  expectation  of  the  donors. 

I  conclude  by  expressing  my  opinion  that  the  fund  in  ques- 
tion in  this  case  was  given  in  trust  for  the  support  of  the  wor- 
ship of  God,  in  the  German  Reformed  Church  in  New- York; 
and  that  the  doctrines  to  be  taught  there  should  be  those  usu- 
ally maintained  by  the  adherents  to  the  Calvinistic  faith;  and 
moreover  that  in  order  to  secure  the  church  against  innovation 
of  doctrine,  or  other  defection,  it  should  continue  under  the 
government  and  discipline  of  the  judicatories  of  the  Dutch  Re- 
formed Church.  The  appellants,  who  now  hold  this  fund,  deny 
that  they  hold  it  on  any  such  condition  or  trust,  and  refuse  to  ac- 
knowledge any  such  trust.  They  were  elected  trustees  by  those 
who  deny  the  supervisory  power  of  the  classis  of  the  Dutch 
Church,  and  who  have  introduced  Lutheranism.  Tbat  pro- 
ceeding I  consider  void,  and  am  of  opinion  that  the  appellants 
have  no  lawful  control  over  the  fund. 

I  see  no  reason  for  questioning  the  regularity  of  the  election 
of  the  respondents.  Since  1837  they  and  their  friends  have 
kept  up  a  regular  succession  of  trustees,  chosen  by  those  who 
adhered  to  the  faith  and  government  of  the  church — the  only 
persons  entitled  to  vote  for  trustees.  The  fund  should  be  com- 
mitted to  their  hands. 

There  is  no  force  in  the  objection  arising:  out  of  the  dismissal 
of  a  former  bill  by  the  vice  chancellor.    His  decision  was  not 
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foonded  upon  the  merits;  but  the  order  was  rather  entered  by 
consent. 
The  decree  of  the  chancellor  should  be  affirmed. 

On  the  question  being  put/' Shall  this  decree  be  reversed?" 
the  members  of  the  court  voted  as  follows : 

For  reversal :  The  President,  Mr.  Justice  Jewett,  and 
Senators  Barlow,  Bbcrs,  Bockee,  Burnham,  Chamber- 
LAIN,  FoLsoM,  Hard,  Johnson,  Lester,  Sedgwick,  Tal- 
coTT  and  Wright — 14. 

For  ajgirmanee :  Senators  Backus,  Deyo  and  Porter — 3. 

Decree  reversed^a) 

(a)  The  first  three  propositions  of  the  reporter's  abfltract  aro  stated  with  soois 
hesitation,  but  are  believed  to  bo  the  rcAiionable  result  or  tiie  opinions  (^ivcn  in  this 
court  taken  in  connection  with  those  delivered  in  tlie  court  below :  but  it  must  be 
conceded  that  they  are  not  authoritatively  established  by  the  judj^ment  of  this  eourt. 
The  other  points  stated  in  the  abstract  are  mainly  the  opinions  or  individual  roerafaen 
of  the  court,  it  being  iinpossiblo  to  colksct  tho  grounds  upon  which  a  majority  placed 
the  judgment  of  reversal. 

For  a  further  discussion  of  the  principal  questions  involved  in  this  case,  see  JTmr 
kern  V.  The  Lutheran  Churches  of  St.  John**  and  SL  Peter's,  (1  StMdford'M  Ok 
JR.  439.) 


Macy,  appellant^  vs.  Jordan,  respondent. 

Where  a  defendant  in  a  suit  in  chanoery  had  rendered  himself  liable  to  «  convietioa 
for  «  criminal  eonlempt  for  violating  an  injunction,  issued  upon  a  judgment  orsd- 
itoi*8  bill,  and  was  aaerwards  discharged  under  tho  bankrupt  act,  and  after 
discharge  was  prosecuted  by  attachment  for  such  contempt;  held,  that 
discharge  was  not  a  defence  against  tho  attaehment  proceeding. 

Held  also,  that  a  fine  to  the  amount  of  the  eomplainant's  judgment  and  eosts,  tiad  • 
direction  that  the  same  be  paid  to  the  coropUtnant  for  bis  indemnity,  was  iwLm 
such  a  case  improper. 

Tlie  lien  upon  a  debtor's  property  and  rights  in  action  created  by  an  excentiga 
returned  unsatisfied  and  the  commencement  of  a  suit  by  jndgmeot  creditor  •  \Sk 
k  not  divested  by  a  subssquent  diielMige  in  bankraptey. 
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fkmbUt  that  the  jadgment  reinaiiM  on  foot  nntwithstandiDg  tlie  discharge  so  far  w 
it  may  be  ncoeftwry  to  opliold  proceediogs  to  enforoo  the  lien.    Per  Jbwitt»  J. 

On  oppeal  from  the  court  of  chancery.  On  the  6th  day  of 
November,  1838,  the  respondent  having  recovered  a  jndgment 
against  the  appellant  in  the  suprenK3  court  and  had  an  execution 
returned  unsatisfied,  filed  his  bill  in  the  court  below  in  order  to 
obtain  satisfaction  out  of  the  defendant's  property,  tilings  in 
action,  vfcc,  and  the  subpoena  and  injunction  thereupn  issued 
were  served  on  the  appellant,  the  defendant  in  that  suit,  on  the 
23d  day  of  the  same  month.  On  the  5th  day  of  December  there- 
after the  defendant,  notwithstanding  the  injunction,  made  a  vol- 
untary assignment  of  all  bis  property  real  and  personal  to  two 
individuals  residing  in  Bafiiilo.  Farther  proceedings  in  the 
suit  were  delayed  for  reasons  not  necessary  to  be  stated,  until 
October,  1843,  when  the  complainant  applied  for  an  attachment 
against  the  defendant  for  a  violation  of  the  injunction,  which 
was  accordingly  issued.  The  defendant  was  arrested  and  gave 
a  bond  for  his  appearance;  and  on  the  return  of  the  attachment 
interrogatories  were  filed  and  the  defendant's  answers  and  other 
testimony  were  taken  before  a  master  and  reported  to  the  court. 
Among  other  matters  of  defence,  the  defendant  set  up  his  dis- 
charge from  all  his  debts  under  the  bankrupt  act  of  the  United 
Stites ;  and  a  copy  of  the  certificate  granted  by  the  district  court 
on  the  6th  day  of  August,  1842,  was  annexed  to  the  depositions. 
The  recognizance  having  been  respited  to  the  18th  March,  1844, 
the  chancellor  after  hearing  the  parties,  adjudged  the  defendant 
to  have  been  guilty  of  a  contempt  in  wilfully  violating  the  injunc- 
tion, by  which  the  complainant  had  lost  his  debt  and  costs, and  im- 
posed upon  the  defendant  a  fine  to  indemnify  the  complainant,  to 
the  amount  of  the  debt  due  from  the  defendant  and  the  costs, 
amounting  to  $706,  and  directed  that  the  same  be  paid  to  the  com- 
plainant, and  ordered  the  defendant  to  be  committed  until  it 
should  be  paid.    The  defendant  appealed  to  this  court. 

O.  P*  Barker  J  for  the  appellant,  in.<ii$ted.  (among  other  things) 
that  the  respondent's  certificate  in  bankruptcy  having  oxtin- 
gnisbed  the  debt  which  formed  the  basis  of  tl)e  suit,  furnished 
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a  bar  to  all  subsequent  proceedings  on  the  attachment,  and 
should  have  protected  the  defendant  against  a  fine,  which  hf 
said  was  only  another  form  of  collecting  the  debt. 

A.  L.  JordaUj  respondent,  in  person. 

The  discussion  in  this  court  was  mainly  upon  certain  ques- 
tions of  fact — whether  the  property  assigned  was  of  any  avail- 
able value,  and  if  it  was,  whether  the  complainant  had  not  acqui- 
esced in  the  assignment;  but  only  such  portions  of  the  opinions 
are  inserted  as  relate  to  the  effect  of  the  bankrupt  discharge. 

Jewett,  J.  The  respondent  by  his  judgment  acquired  a  lien 
upon  the  appellant's  real  estate,  and  by  the  bill  filed  upon  the 
return  of  an  execution  unsatisfied  he  obtained  a  lien  upon  his 
personal  property  and  things  in  action.  This  was  in  1838,  and 
long  before  the  discharge  in  bankmptcy,  and  the  lien  is  protected 
by  the  express  provisions  of  the  bankrupt  act.  (§  2^  second  pro- 
viso.) 

The  cause  for  which  the  fine  was  imposed,  was  the  criminal 
contempt  which  the  appellant  was  adjudged  to  have  committed 
in  disobeying  the  injunction.  (2  R.  S.  278,  §  10.)  The  pun- 
uhment  for  such  an  offence,  is  by  fine  or  imprisoument  or  both, 
according  to  the  aggravation  of  the  case ;  and  where  a  party  has 
suffered  by  the  misconduct  which  constitutes  the  offence,  the  fine 
is  to  be  paid  to  such  parly.  (2  R.  S.  538,  §  20  to  22.)  It  may 
be  true  that  if  the  debt  had  been  paid  subsequently  to  the  viola- 
tion of  the  injunction,  no  punishment,  or  only  a  nominal  fine 
could  have  been  imposed.  But  there  has  been  no  actual  pay- 
ment of  the  debt.  A  bankrupt  discharge,  though  it  may  deprive 
the  creditor  of  all  remedy  for  his  debt,  where  it  is  not  protected 
by  a  lien  or  collateral  security,  is  not  payment  or  evidence  of 
payment ;  and  it  does  not  lighten  the  injury  which  the  respon- 
dent has  sustained  by  the  defendant's  contemning  the  reme- 
dial  process  which  hod  been  issued  for  the  purpose  of  recover- 
ing the  original  demand.  The  proceeding  after  the  attachoQeoC 
issued  was  for  a  criminal  oflence,  and  although  the  respondent 


ALBANY,  DECEMBER,  1845.  573 

Maey  v.  Jordan. 

might  incidentally  derive  a  benefit  from  the  conviction,  still  the 
proceeding  was  not  upon  the  original  demand,  or  for  the  recovery 
of  a  debt.  I  am  of  opinion  that  the  certificate  and  discharge 
were  irrelevant  and  were  properly  disregarded,  and  that  the  order 
of  the  chancellor  ought  to  be  affirmed. 

LoTT,  Senator.  Although  the  bankrupt  discharge  may  enure 
to  the  satisfaction  of  the  debt,  yet  that  is  not  material,  inasmuch 
as  the  remedy  sought  by  the  attachment  was  for  a  wrong  done 
and  not  to  recover  the  original  debt.  The  violation  of  the 
injunction  created  new  rights  arising  out  of  that  act,  of  such  a 
character  as^not  to  admit  of  their  being  proved  under  the  bank- 
ruptcy, and  which  cannot  therefore  be  effected  by  the  discharge. 
In  The  People  v.  Spalding,  (10  Paige,  284,)  it  was  held  that 
a  fine  imposed  for  similar  misconduct  was  not  extinguished  by 
a  bankrupt  discharge;  and  that  decision  has  been  affirmed  in 
this  court.  The  principle  involved  in  that  case  is  the  same  as 
in  the  one  now  before  the  court.  If  a  fine  which  to  some  extent 
partakes  of  the  nature  of  a  debt  is  unaffected  by  a  subsequent 
discharge,  I  do  not  see  how  such  discharge  can  be  held  to  ope- 
rate as  a  dispensation  of  the  offence  itself.  I  am  for  affirming 
the  order  appealed  from. 

Barlow  Senator.  The  order  imposing  the  fine  assumes  that 
there  was  an  existing  debt  due  the  respondent,  amounting  with 
interest  and  costs  to  $706,  and  that  this  debt  was  lost  by  the  act 
of  the  defendant  in  assigning  his  property  in  disregard  of  the 
injunction,  and  it  attempts  to  reinstate  this  debt  as  njine  by  way 
df  substitution  for  the  original  indebtedness.  If  the  debt  had 
oeen  paid  in  money  afler  the  commission  of  the  alleged  contempt, 
instead  of  being  extinguished  by  the  operation  of  the  bankrupt 
law,  no  one  would  think  of  enforcing  the  attachment  to  an  extent 
which  would  make  it  a  means  of  again  collecting  the  debt  so 
paid)*  and  I  can  see  no  sound  distinction  as  respects  this  case 
oetween  actual  payment  and  a  discharge  which  exonerates  the 
debtor  from  the  obligation  to  pay. 

The  debt  cannot  be  considered  as  kept  on  foot  to  preserve  the 
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lien,  because,  in  the  view  I  take  of  the  facts  proved  before  the 
master,  there  was  no  property  on  which  the  lien  could  attach 
except  the  laud,  which  was  swallowed  up  by  prior  incumbrances. 
I  am  for  reversing  the  order  appealed  from. 

On  the  question  being  put  "  Shall  this  order  be  reversed?"  the 
members  of  the  court  voted  as  follows : 

For  reversal :  Senators  Barlow  and  Hard. 

For  affirmance:  The  President,  Mr.  Justice  Jewett,  and 
Senators  Backus,  Beekman,  Beers,  Bockee,  Burnhaut, 
Ck>RNiNG,  Denniston,  Emmons,  Folsom,  Hand,  Johnson, 
Jones,  Lott,  Mitchell,  Porter,  Scovil,  Sedgwick,  Smith 
Talcott  and  Wright — 22. 

Order  affirmed. 


James  and  another,  appellants^  vs.  Woodruff  and  others^ 

respondents. 

Stock  in  an  incorporated  oompanj  cannot  be  transferred  so  as  to  pass  a  legal  title 
after  the  dissolution  of  the  corporation. 

After  tfuch  dissolution,  the  interests  of  the  several  stockhdders  become  oqniCable 
rights  to  a  proportionate  share  of  the  assete  after  payment  of  the  debts. 

A  stockholder  who  is  indebted  to  the  corporation  at  the  time  of  its  dissolution,  is  onlj 
entitled  to  his  share  of  the  effects  after  deducting  the  amount  which  he  may  owe. 

An  assignee  of  a  stockholder  in  a  dissolved  corporation  takes  the  interest  of  the 
assignor,  subject  to  all  claims  which  the  corporation  has  against  him. 

Where  stock  in  a  eoiporatwn  which  has  been  dissolved  is  purchased  by  a  debtor  of  fks 
corporation,  such  purchaser  is  in  the  same  situation  as  though  he  had  been  8i  stock- 
holder when  the  corporation  was  dissolved,  and  must  therefore  submit  to  have  tha 
debt  which  he  owes  deducted  from  his  share  of  the  assets, — and  one  who  pior- 
chases  the  stock  from  him  takes  it  subject  to  the  like  deduction. 

On  appeal  from  the  court  6{  chancery,  where  a  decree  wa« 
made  reirersing  the  decision  of  the  assistant  vice  chancellor  of 
the  first  circuit,  and  dismissing  the  complainants'  bill  with  cost& 
A  statement  of  the  iSurts  together  with  the  opinion  of  the  ehai^ 
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cellor  appears  in  the  report  of  the  case  in  10  Paige^  54L    Th« 
ease  was  argued  here  by 

W.  H.  Seward,  for  the  appellants,  and 

X  L.  Curteniusj  for  the  respondents. 

Senators  Hard,  Johnson  and  Lott,  delivered  opinions  in 
which  they  catne  to  the  same  conclusions  stated  in  the  opinioa 
of  the  clmncellor ;  and  Senator  Barlow  delivered  an  opiuioa 
in  favor  of  reversing  the  decree  appealed  from. 

On  the  question  being  put, "Shall  this  decree  be  reversed?^ 
the  members  of  the  court  voted  as  follows : 

For  reversal :  Senators  Backus,  Barlow,  Burnh  am,  Ch  auc^ 
BEHLAiN,  Deyo  and  Talcott-*6» 

For  affirmance:  The  President,  Mr.  Justice  Jte:wktt,  and 
Senators  Bockee,  Emmons,  Hand,  Hard,  Johnsonj  LoTr» 
Mitchell,  Porter,  Sedgwick,  Smith  and  Wright — 13. 

Decree  affirmed 


In  the  matter  of  Livingston,  a  lunatic. 

Ttio  proTision  of  the  roTised  statutes  allowing  coromissioDs  to  executors  and  adinin* 
istrators,  (2  R,  S.  93,  §  53,)  furnishes  the  measure  of  compensation  for  the  com* 
mittee  of  the  person  and  estate  of  a  lunatic  ;  and  the  court  of  chanceiy  is  not 
authorized  to  allow  any  greater  or  difierent  compensation. 

On  appeal  from  tfie  court  of  chancery,  Kortright,  the  survi* 
ving  committee  of  the  person  and  estate  of  his  mother  Mrs.  Liv- 
iogston,  a  lunaticj  applied  to  the  court  below  on  petition  for 
certain  directions  relating  to  the  management  of  the  estate,  and 
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for  an  allowance  by  way  of  salary  for  his  services.  It  was 
shown  that  the  whole  amount  of  the  estate  in  his  hands  w«« 
about  $500,000,  and  the  annual  income  about  $18,000,  and  that 
the  management  of  the  estate  required  him  to  keep  an  office  and 
employ  a  clerk,  and  engrossed  the  greater  part  of  his  time.  The 
highest  amount  to  which  he  would  be  entitled  for  commissions  in 
any  one  year,  according  to  the  allowance  to  executors  and  adminis- 
trators, (2  R,  S.  93,  §  58,)  would  be  only  $623,  and  the  aggregate 
of  such  allowances  since  his  appointment,  being  the  period  of 
twelve  years,  would  not  exceed  $3,570.  Certain  of  the  persons 
presumptively  entitled  to  the  succession  upon  the  death  of  Mrs. 
L.  had  signed  a  stipulation  consenting  to  an  allowance  of  $1,000 
per  annum,  but  some  of  the  individuals  thus  situated  were  mi- 
nors who  could  not  consent.  The  chancellor  being  of  opiuion 
that  the  court  was  not  authorized  to  allow  a  greater  compensa- 
tion than  that  fixed  by  the  revised  statutes  for  executors  and 
administrators,  denied  that  part  of  the  application.  For  trie 
opinion  of  the  chancellor  see  9  Paige,  440.  The  petitioner 
appealed  to  this  court. 
The  cause  was  submitted  on  written  arguments. 

Senators  Lott  and  Porter  delivered  written  opinions  in 
favor  of  affirming  the  order  of  the  chancellor.  In  addition  to 
the  authorities  referred  to  in  the  opinion  of  the  chancellor,  fhey 
cited  and  commented  upon  the  following :  Bointhon  v.  Hock- 
more,  (1  Vern.  316;)  Scaitergood  v.  Harrison,  {Mosehjfs  it 
128 ;}  Robinson  v.  Pett,  (3  P.  Wms,  249 ;)  In  Re  Ornisby, 
(1  Ball  ^  Bea.  189 ;)  Brocksopp  v.  Barnes,  (5  Madd.  90.) 

Senators  Folsom  and  Putnam  delivered  written  opinions  m 
&vor  of  reversing  the  order  appealed  from.  . 

On  the  question  being  put,  "  Shall  this  decree  be  reversed  V 
the  members  of  the  court  voted  as  follows : 

For  reversal :  Senators  Emmons,  Folsom,  Jones  and  Put- 
nam— 4. 
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vFbr  tfjffhrmance^;  The  PnEaiDENX,  Mn  JksUee  jEWETT,and 
Senators  Backus,  Barlow,  Bockee,  Deto,  Hand,  Johnson 
liOTT,  Porter,  Scovil,  Smith  and  Talcott — 13. 

Order  affirmed. 


A.  N.  Lawrence  and  others,  executors  of  A.  H.  Lawrence 
deceased,  appellants^  vs.  The  Trustees  op  the  Leake 
AND  Watts  Orphan  House,  in  the  city  of  New-York, 
respondents. 

A  creditor  of  a'6ap«tiieniiip,  one  nember  of  ivliieh  has  died,  eaimot  fostain  a  rait 
lin  chanctey  agabtft  the  tvpreBeDtativea  ef  the  deoaaMd  partner,  whhgat  emtxiag 
•and  proTing  that  the  surviving  medibera  arainsolyeDt. 

When  a  suit  is  sastunable  against  such  representatiTeSfthe  biH  may  be  filed  at  any 
'time  within  ten  years  after  the  right  to  retief  accrued,  the  limitation  in  such  cases 
being  that  prescribed  by  S  JL  i9.  3d],  }  52. 

And  where^the  surviving  partner  is  solvsnt  at  the  death  of  the  decedent, -and  aftsv- 
waerds  £euI8,  the  ten  yeare  allowed  for  filing  a  b31  (o  reach  the.  assets  of  the.  de- 
ceased partner  commences  at  the  time  of  such  failure. 

Whether  a  suit  in  chancery  against  the  rspresentatiTes  of  the  deceased  partner, 
brought  itfter  the  statute  of  fimitations  had  baned  the  action  at  law  agdnst  the 
survivor,  can  be  sustained.    Qm»t. 

Where  roon^  is  loaned  at  less  than  the  legal  rate  of  interest,  but  the  contract  of 
lending  is  indefinite  as  to  the  length  of  credit,  and  after  the  death  of  the  lender 
the  borrower  denies  the  debt  and  conceals  the  evidence  of  it ;  he  is  cbaigeable 
with  interest  at  the  legal  rate  from  the  time  of  such  denial  and  concealment 

The  e6^t  ofstatntesof  limitatioiis>QpoD  existing  causes  of  action  SKamined,  and  the 
cases  cited  and  commeoted  on-  by  the  assistsnt  vice  cbaaoelior  in  the  court  bebw 

On  appeal  from  the  court  of  chancery.  Herman  Le  Roy,  as  sur- 
viving executor  of  John  O.  Leake  deceased,  filed  his  bill  in  the 
court  of  chancery  against  the  appellants,  as  executors  of  Augus- 
tine H.  Lawrence  deceased,  to  recover  the  amount  of  about  fifty 
thousand  dollars  together  with  the  interest  thereon  for  seVeral 
years,  which  debt,  as  the  complainant  alleged,  was  due  to  hi» 
testator  from  the  firm  of  Augustine  H.  Lawrence  ^  Comptinyj 
which  consisted  of  Augustine  H.  Lawrence  and  his  son  lAiigus- 
Xine'N,  Lawrence,,  one  of  the  appellants. 

ToL.  n.*  73 
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Lawrence  v.  Trustees  of  the  Leake  &  Watts  Orphan  House. 

The  bill  alleged  that  a  recovery  at  law  had  been  had  against 
A.  N.  Lawrence  as  survivor  of  A.  H.  L.,  that  an  execution 
thereon  had  been  returned  unsatisfied,  and  that  A.  N.  L.  was 
insolvent.  The  defendants  in  their  answers  insisted  that  A.  N. 
L.  was  not  a  copartner  in  fact,  that  no  such  debt  as  all^;ed 
existed,  and  they  relied  upon  the  several  statutes  of  limitations 
They  admitted  assets  sufficient  to  pay  any  demand  which  the 
complainant  might  establish.  The  complainant  replir^t,  and 
testimony  on  both  sides  was  taken. 

The  evidence  to  prove  the  partnership  between  the  Messrs. 
Lawrence,  and  that  relating  to  the  existence  of  the  d/^bt,  does 
not  present  any  important  questions  of  law.  The  facts  raising 
die  questions  upon  the  statute  of  limitations  are  as  follows : 

Leake,  the  complainant's  testator,  died  June  2d,  1827,  and 
the  proof  of  his  will  was  contested  before  the  surrogate  of  New- 
York,  but  it  was  admitted  to  probate  by  him  September  12, 
1827.  The  chancellor,  on  appeal  to  him,  reversed  the  surro 
gate's  determination,  but  the  court  of  errors,  in  January,  1830, 
reversed  the  decree  of  the  chancellor  and  affirmed  that  of  the 
surrogate.  While  the  matter  was  pending  before  the  surrogate, 
S.  Miller  was  appointed  administrator  ad  colligendum;  but 
after  the  will  was  proved  John  Watts  received  letters  of  admin 
istration  pendente  lite,  and  after  the  decision  of  the  court  of 
errors,  letters  testamentary  were  issued  to  Watts  and  LeRoy  in 
the  usual  form.  A.  H.  Lawrence  &  Co.  were  the  brokers  and 
bankers  of  Leake,  and. in  that  character  were  accustomed  to 
receive  his  interest  and  dividends  and  other  moneys,  and  to 
invest  for  him  in  stocks,  securities,  &c.  These  transactions 
continued  until  the  death  of  Leake,  and  there  was  an  entry  to 
bis  credit  on  the  1st  June,  1827,  the  day  before  he  died.  When 
called  on  by  Miller,  pending  the  litigation  before  the  surrogate, 
A.  EL  Lawrence,  the  principal  partner,  denied  that  the  firm  was 
indebted  to  Leake  in  any  considerable  sum,  and  exhibited  an 
account  showing  an  indebtedness  from  them  of  only  about  $500, 
and  denied  the  existence  of  the  pass  book  afterwards  mentioned. 
A.  EL  Lawrence  died  September  10th,  1828,  after  which  a  pass 
book  was  found  among  his  private  papers,  which  bad  belonged 
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to  Leake  and  which  revealed  the  fact  that  on  the  19th  of  April, 
1826,  there  was  a  balance  due  to  Leake  from  A.  H.  Lawrence 
<fc  Co.  on  account,  of  above  $56,000 ;  and  that  by  an  under^ 
standing  between  the  parties  the  sum  of  $50,000  was  regarded 
as  a  loan,  and  was  on  interest  at  6  per  cent,  from  1st  July,  1826. 
The  balance  beyond  the  $60,000  appears  to  have  been  subse- 
quently paid.  The  suit  at  law  against  A.  N.  Lawrence  was 
commenced  April  1, 1830.  During  its  pendency  the  plaintiff 
filed  a  bill  for  the  discovery  of  the  existence  and  contents  of  the 
pass  book,  &c. ;  and  judgment  was  finally  obtained  the  23d  of 
March,  1838,  for  the  $50,000  and  interest.  A.  N.  Lawrence 
failed  in  1834.  The  bill  of  complaint  in  the  present  suit  was 
filed  June  30, 1838. 

Pending  this  suit,  the  complainant  Le  Roy,  who  was  the  sole 
surviving  executor  of  Leake,  died,  and  "  TTie  Trustees  of  the 
Leake  &' Watts  Orphan  House  in  the  city  of  New- York"  having, 
under  the  will  of  Leake,  succeeded  as  parties  in  interest  to  the 
claim  in  controversy,  the  legislature  by  an  act  passed  April  27th, 
1841,  {Sitxt.  1841,  p.  107,)  authorized  the  suit  to  be  revived  in 
the  name  of  that  corporation,  which  was  accordingly  done. 

The  cause  was  heard  before  Hoffman,  then  assistant  vice 
chancellor  of  the  first  circuit,  who  in  November,  1841,  made  a 
decree  for  the  payment  of  the  demand  with  interest,  then  amount- 
ing to  $102,643,94,  together  with  the  costs,  and  allowing  the 
defendants  to  reimburse  themselves  lor  their  costs  out  of  the 
assets  of  the  estate. 

The  assistant  vice  chancellor,  in  the  opinion  delivered  by  him, 
came  to  the  conclusion  upon  the  questions  of  fact,  that  the 
Messrs.  Lawrence  were  responsible  as  partners  upon  their  trans- 
actions with  Leake,  and  that  they  were  indebted  to  him  in  the 
stun  of  $60,000,  which  was  on  interest  at  five  per  cent  from 
July  1, 1826,  and  that  this  indebtedness  was  concealed  and  de- 
nied after  the  death  of  Leake,  and  was  not  discovered  by  his 
representatives  until  after  Lawrence  died.  He  then  stated  and 
enforced  the  following  propositions,  referring  to  the  authorities 
as  hereafter  metitioiied. 
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1.  That  tiie'relation  ofttie  Messrs.  Lawrence  being  thai  of 
agents  arid  Ibrokers  for  Leake,  was  of  a  fiduciary  cfaioacter,  and 
that  the  statute  *did  hottheTefore  commence  nmning  until  Jtmd| 
18!37,  when  Mitler  as  administrator  applied  to  A.  H.  Lawrence 
£>r  an  account,  and  when  the  indebted^iess  was  denied.  {Mur- 
ray V.  Cosier  J  20  Jihn,  576 ;  Cosier  V.  Murray,  6  JbAn.  Ch.  it 
S22 ;  Spotswood\.  Dandridge,  4  Hen.  4*  ilfiih/139 ;  Chod- 
hue  V.  Barnwell,  1  Itic/^  ^.  i2. 190 ;  Hendridc  v.  /iofttruofii 
TDaria^s  R.  l65;  TcrreW  v.  !Sfiirf tf ^,  4  Tcry.  104;  Tarbo^ 
rough  Y.  Jewell,  lO  M  376.)  The  continuation  of  the  account 
down  to  the  death  of  Leake,  and  the  last  entry  xHiita  June  1, 
16^,  revived  all  previous  items  and  coiistituted  the  true  balance 
an  actual  debt  at  that  time,  and  prevented  the  running  of  tlie 
statute  anterior  to  that  date.  ( Tucker  v.  Ites,  6  Cowen,  193 ; 
datlhig  V.  Skoulding,  6  T.  jR.  189 ;  Cogswell  v.  DoUiver,  2 
Mass.  217 ;  Union  Bank  v.  Knapp,  '3  Pick.  96 ;  Suihpterad 
r.  itfor^e,  2  fltK,  92.) 

2.  That  the  provisions  of  }  9,  (2  JR.  8,  p.  448))  excluding  from 
the  computation  of  time  for  the  purposes  of  the  statute  of  lim- 
itations, the  period  between  the  death  of  tfie  decisdent  and  the 
granting  of  administration,  not  exceeding  six  months,  and  also 
the  period  of  six  months  after  the  granting  of  letters,. applies  to 
this  case,  although  the  demand  in  question  existed  before  Janu- 
ary 1,  183b,  when  the  revised  statutes  went  into  .operation. 
{Blaclcmore  v.  Tidderley,  2  Ld.  Raym.  1099 ;  WiUiams  v. 
Jones,  13  East,  U9',  Palmer's  R.  630;  OiUtnis  R.  109; 
tydll  Y.'Bdgger,  B  Mass.  R.  429;  Bigehw  v.  Prichard,  20 
Pick.  176 ;  Blackford  v.  Pdfiefj  1  BlackfiR.  36;  Godfrey  y 
Ward,  2  Ventr.  185;  Snode  Y.  Ward,  id.  197.)  Upon  file 
same  principle  the  term  of  eighteen  months,  directed  to  be  de- 
ducted by  { 8,  {R.  S.  id.)  must  be  allowed  in  this  d&se;  but  the 
'statute  does  not  extinguish  die  tithe  already  elapsed..  {ERek^ 
ei'r^  V.  Pduhcey,  1  Brevardfs  R.  11&)  In  thb  ctee  tBerbfore, 
asi'siuriing  that*the  statute  bomihenced  runnii^  in  *  June,  1827, 

'^wlien  Miller  cklled  for  ian  account  and  Lawrence  detm  4e  in- 
debtedness, fifteen  months  had  elapsed  Whi^n  Leake  -diefl,  in 
September,  1828 ;  but  from  this  should  be  deducted  six  monthfl^ 
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^^i^i^d^  tot  tb^  mpfh  a^ptlpn,  eyep  iCMiUer'a  ^pcuntin^nt  wi^ 
miulQ  iiupiedu^tely— li^Tipg.  Qine  9^pntJ[)9.  It  cp9unenQqd  nipr 
nUig  i^0Btm  after  tb^  Iw^  of  eigbtee^  i9Wtb/Si  OA  <^e  IQth  d^y. 
ojT  Jtfarpl^y  1830^  an4  iC  tb^  W  yc^X3  IJInutatjoD  provit^^  for  tbA 
case  of  I«;gal  dcpw^  apples,  ^e.  <Mm  was  lwre4  on  die  IQfjlii, 
im%  1S3^  and  the  bill  was  opt.  fi]^  iu\til  toe,  HQSgw 

3l  But  it  i^  well  settiH  tba^  in  comrt3  o£  equity,  fte  statute,  0£ 
tbe  nite  anak)gQus  (o  the  statute,  eoiiuQeoces  to.  t^e  effect.  Ia 
cuiw  of  Iraud  iipiu  tbe  time  of  its  discpyery,  not  fipngi.  it^  ppm- 
mis^ipA.  And  tbe  swm  ^le  is  applied  iu  seyeral  oC  tbe  9tate£i 
iu  courts  of  law^  where  thejre  ^  no  court  of  cheucery.  ( Whdlfiy. 
y.  WMleff,  a  BHgh  P.  C,  2;  JSgoih  y.  W^rrmetpn,  iJSro. 
41  a  IW;  21  &A.  4r  W'634;  J&ne*  v,  Ow^ieajf,  4  Tables, 
m ;  ^tetif  y<  4n<fer^Qn,  3  Xi^ig^A,  729 ;  Van  Klyny,  Fincen^ 
l^fcCVcT^aaSU;  Mkssau.m^\  Mitchellv.  TJhomp^on^ 
1  ^fkl^avls  St,  104  ;  iS%«rvo94  y.  StUtm^  i.  Masffrh  U%)  I<\ 
this  sta^  boweyer,  where  the  action  is  in  a  court  pf  It^w  it  is^ 
immate^cial  \|rhen  tbe  fraud  was  disooyered.  ( IVoup.  y,  Sftnit/h 
^n  etrox,  2fk  John*  40) 

4.  If  the  i^atter  in  Qontroyersy  in  a  court  p£  chancery  is  of  ^ 
purely  equitable  natuije,  not  cognizable  in  a  court  pf .  Uw,  tb^ 
statute  of  limitations  has  no  application,  but  tbe  qourt  will  apply. 
ihe  dpqtnne  pf  n^lect  and  lapse  of  tin^e  according  to  dispretion, 
iiegulated  by  precedents  and  the  peculiar  circumstances;  but 
«irhere  the  two  courts  haye  concurrent  jurisdiction,  and  also 
where  the  aid  pf  eqi^ity  is  invoked  on  account  of  special  cii^^uni- 
^ftanpee,  such  a9  the  need  of  a  discoyery,  the  difficulty  of  pro- 
:;ee4ing  ot  la^w  or  the  like,  the  statute  is  as  e^tual  a  bar  as  a( 
law,  with  the  qualii^catipn  that  ip  easps  of  fraud  it  cpuunenqes 
running  from  the  fime  of  the  discovery  of  the  ftaud.  {Sumbert 
y.  Bwt&r  4*c.  of  TninUyi  Chui^di^  T  Paige^  195 ;  jSI  C  in  error^ 
94  Wend,  687;  ftQQ9eveU  v.  Mark,  6  Mr;^  Ch.  R  289;  ^arr 
€^n$  y.  SkeldjQnj  IQ  Yerg.  41 ;  lAvrra/y.  y.  M<^son^  8  Porier^a 
ii.  2U;  Slteells  rep.r.  Moxley,  9  UanOj  139;  HamiUm  y. 
Shepard^s  es^r^  3  Murphy^s  R.  115.) 

U  the  present  claiip  therefore  is  one  in  which  a  court  of  law 
bat  coocurreot  jurisdiction  with  courts  of  equity,  this  suit  MTM 
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barred  by  the  statate  of  limitations  in  January,  1836— six  yean 
after  the  fraud  was  discovered.  If  it  bad  been  commenced  in  a 
court  of  law,  the  defence  would  have  attached  on  the  10th  ij{ 
June,  1836 — six  years  after  the  cause  of  acti<xi  accrued,  deduct- 
ing the  time  allowed  by  the  statute  as  before  mentioned.    But 

6.  Upon  the  death  of  A.  H.  Lawrence,  the  remedy  against  his 
estate  was  limited  to  a  suit  in  equity,  where  alone  his  assets 
could  be  pursued.  The  executors  could  not  be  sued  at  law, 
either  alone  or  with  the  surviving  joint  debtor.  He  alone  was 
liable  at  law.  {Posian  v.  Sianway,  6  East^  261 ;  Grant  v. 
S^urter^  1  Wend.  148.)  If  both  parties  are  dead  the  suit  must 
be  brought  against  the  executor  of  the  survivor.  {CaUer  v. 
Ruiherford,  3Brod.  4*  £.302;  Richards  y.  Heather,  I  Bam. 
4*  Aid.  29.)  In  this  country  it  has  generally  been  held  that  the 
creditor  cannot  come  into  equity  against  the  assets  of  die  deceased 
joint  debtor  widiout  establishing  the  insolv^cy  of  the  surviv(»r 
{Caldwell  v.  StUemanj  1  iZat^fe,  212 ;  Aleap  v.  Mather^  8  Conn, 
R.  684 ;  Reimsdyk  v.  Kane,  1  Gall.  R.  386 ;  Pendleten  v. 
Phdpe,  4  Day,  481 ;  Hubble  v.  Perrin,  3  Hmi.  Ohio  R  287  ; 
Jenkins  v.  De  Cfroot,  1  Cainesf  Cas.  in  Err.  122 ;  Hammers-- 
ley  V.  Lambert,  2  John.  Ch.  R.  608.)  The  cases  in  this  state 
last  referred  to,  determine  that  the  creditor  may  come  into  this 
court  upon  the  insolvency  of  the  survivor,  but  do  not  hold  that 
insolvency  is  essential.  In  England  it  is  now  well  settled  that 
the  estate  of  the  deceased  may  be  followed  in  equity  whether  the 
survivor  is  insolvent  or  not  ( Wilkinson  v,  Henderson,  1  MyL 
4*  Keen,  682 ;  Braitkwaite  v.  Britain,  1  Keen,  206 ;  Bremsen 
V.  Douglass,  reported  in  10  Law  Journal,  14 ;  Detaynes  v. 
Noble,  \Meriv.  603 ;  2  Rus»,  ^  Mylne,  496,  S.  C.)  If  therefoie 
this  case  be  regarded  as  one  purely  of  an  equitable  character, 
and  if  the  limitation  of  suits  in  equity  prescribed  by  the  revised 
statutes  does  not  apply,  because  these  enactments  took  efkci 
after  the  demand  had  accrued,  there  is  no  ground  for  holding 
that  there  was  such  a  delay  in  filing  the  bill  as  to  deprive  the 
complainants  of  relief 

6.  The  statute  alluded  to,  (2  R.  8.  301,  \  62,)  provides  a  lim- 
itation of  ten  years  for  trusts  and  other  cases  of  peculiar  and  «z«^ 
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elusive  equity  jurisdiction.  If  this  provision  applies  to  the  case^ 
still  the  demand  was  not  barred  when  the  bill  was  filed,  whether 
the  time  which  had  elapsed  when  the  revised  statutes  took 
effect  is  to  be  computed  or  not  If  it  is  included  in  the  estimate, 
and  the  suspensions  before  adverted  to  be  allowed,  the  demand 
would  have  been  barred  on  the  10th  day  of  June,  1839,  if  the 
suit  had  not  been  commenced  before  that  time.  From  June  10th, 
1827,  when  the  demand  accrued  by  Lawrence's  denying  the 
debt  when  called  on  by  Miller,  to  June  10th,  1839,  is  twelve 
years ;  from  which  must  be  deducted  six  months  fiom  the  time 
of  Miller's  appointment  as  collector,  and  eighteen  mcxiths  fol- 
lowing the  death  of  A.  H.  Lawrence,*  leaving  ten  years.  But 
the  62d  section  should  be  construed  in  its  application  to  demands 
existing  when  it  took  effect,  as  though  they  had  accrued  at  that 
time,  giving  to  the  party  entitled  to  relief  the  whole  ten  years  to 
file  his  bill  after  the  passage  of  the  act  It  provided  a  limitation 
where  there  was  none  before,  and  did  not,  as  was  the  case  with 
the  48th  and  49th  sections,  adopt  as  statutory  rules  the  identical 
principles  which  formed  the  antecedent  law  of  the  court  (  7^ 
People  V.  T%e  Supervisors  of  Columbia  Cb.,  10  Wend*  363 ; 
Revisers^  noieSy  vol.  3,  p,  706.) 

An  examination  of  the  several  provisions  of  the  statute  will 
show  that  the  limitation  of  purely  equitable  rights  applied  to 
such  rights  then  existing.  All  the  limitations  of  suits  at  law 
precede  the  45th  section,  and  that  section  declares  that  none  of 
the  preceding  limitations  shall  apply  to  rights  of  action  which 
had  accrued  when  the  statute  took  effect  Then  the  49th  sec> 
tion  i»ovides  that  in  cases  where  the  two  courts  have  concurrent 
jurisdiction  the  limitations  prescribed  for  suits  at  law  shall  apply 
when  the  suit  is  brought  in  chancery.  So  far  it  is  clear  that 
rights  then  existing  are  not  reached  ;  for  the  49th  section  is  in 
this  respect  governed  by  the  45th — which  treats  of  the  same 
class  of  rights.  Then  comes  the  60th  jection,  which  declares 
that  the  49th  shall  not  ajyly  to  cases  o^bxclusive  equity  juris- 
diction. Hence  as  to  pre-existing  rights  of  exclusive  equicy 
cognizance  the  46th  section  does  not  apply,  and  the  application 
of  the  subsequent  62d  section,  which  provides  a  limitation  for 
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that  class  of  demands,  is  therefore  not  lioailed  to  snc^  as 
subsequently,  but  applies  to  those  then  existing. 

It  is  clear  that  if  fraud  was  the  sole  ground  of  equity  juiisdio- 
tion,  the  limitation  would  bo  one  of  six  years  under  the  61st 
section.  Here  howeyer  there  is  another  ground  of  exehisiFe 
equity  jurisdiction,  viiu  the  existence  of  property  liable  to  pay 
Oke  complainants'  demand  which  cannot  bo  feached  at  law. 
The  bill  is  not  fbr  relief  against  a  fraud,  but  to  recover  a  debt  out 
of  assets  which  can  be  pursued  only  in  equity,  but  which  debt 
was  for  sometime  concealed  by  a  fraud. 

7.  It  is  believed  that  the  rulo  that  where  the  statute  has  com- 
menced running  it  is  not  arrested  by  a  subsequent  disability 
does  not  apgly  to  this  ease.  It  is  true  that  if  we  leave  out  the 
consideration  of  the  fraudulent  concealment  of  the  debt,  there 
was  a  perfect  remedy  at  law  after  the  granting  of  administration 
vpon  the  estate  of  Leake  until  tfie  death  of  A.  H.  Lawrence. 
The  statutory  disabilities,  howev^,  to  whieh  the  rule  is  geni- 
ally understood  to  refer — such  as  infancy,  cov^ure,  &c.,  are 
not  absolute  incapacities ;  fi>r  the  infant  and  the  married  woman 
may  sue  in  certain  forms,  but  they  are  not  obliged  to  do  so. 
Here  on  the  death  of  Lawrence  it  was  impossibje  to  pursue  his 
estate  at  law.  A  new  right  to  redress  had  accrued,  confined 
to  a  court  of  equity,  and  to  this  it  is  believed  the  limitations 
applicable  to  that  class  of  d^nands  and  no  other  attached.  But 
if,  as  has  been  1l)efore  shown,  the  right  to  relief  in  the  content 
plation  of  a  court  of  equity  did  not  accrue  until  the  discovery 
of  the  fraud,  the  statute  had  not  run  in  the  lifetime  of  Lawrence 
at  all,  and  we  are  relieved  from  the  eSeet  of  any  doubt  there 
might  be  upon  the  question  last  adverted  to. 

From  the  foregoing  considemtione  it  is  evident  that  no  statote 
of  limitations  attaches  to  ttie  complainants'  d^nand,  and  that 
they  are  entitled  to  relief 

8.  When  A.  H.  Lawence  died  the  sum  of  $90,dQ0  was  en 
interest  at  6  per  cent.  Interest  should  be  calculated  at  that  rsle 
until  the  time  when  Miller  inquired  for  the  pass-book  and  Law- 
vence  denied  the  existence  of  the  demand.  Iliis  eartainly 
occurred  as  early  as  September,  20, 1827,  when  letters  of  admin- 
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istration  weie  lasaed  to  Watts.  That  was  an  abrogaiioii  of  tbe 
agreement  and  subjected  him  ta  Ae  legal  rate  of  interest  if  the 
debt  was  establbbed. 

The  defendants  appealed  to  the  ehancellor,  who  affirmed  the 
decree  of  the  vice  cbancelloF  and  allowed  interest  on  the  amount 
decreed  to  be  paid  by  way  of  damages  for  the  dday  caused;  by 
the  appeal. 

The  following  opinion  (omitting  thef  discussion  of  the  ques^ 
tions  of  fiict,  which  resulted  in  a  coiicurrence  with  the  vice 
chancellor)  was  delivered  by 

Thb  Ohangellor.  I  am  satii^ed  that  there  is  no  enrov  m 
this  decree  of  which  the  appellants  have  a  right  to  complain  in 
relation  to  interest.  If  the  false  entry  in  the  books  was  made 
for  the  purpose  of  defrauding  the  estate,  very  soon  after  die 
death  of  Leake,  as  I  think  it  was,  that  was  of  itself  a  sufficient 
breach  of  the  previous  agreement  to  allow  interest  at  five  per 
cent,  to  entitle  the  executors  of  Leake  to  claira  sevjsn  from  that 
time.  And  certainly  die  debtors  had  no  right  to  claim  the  bpp- 
efit  of  the  agreement  as  subsisting  at  the  tpne,  from  which  the 
assistant  vice  chancellor  has  allowed  seven  per  cent  inteie^t  to 
be  computed.  Again :  if  the  interest  is  to  be  oQmputed  upon 
the  basis  of  the  agreement  of  fiv«  per  cent,  it  should  be  com* 
pounded,  for  that  was  undoubtedly  the  understanding  between 
the  parties. 

The  only  question  which  remains  lo  be  considered  is,  whether 
diis  suit  was  barred  by  the  statute  of  limitations ;  for  if  there 
is  no  statute  which  is  a  flat  bar,  the  delay  in  commencing  the 
suit  in  this  court  until  after  the  determination  of  the  action  at 
law  against  the  surviving  copartner,  is  not  sufficient  to  induce 
this  court  to  refuse  relief. 

Had  die  executors  of  Leake  neglected  to  pursue  their  rem^sdj 
at  law  against  die  surviving  copartner,  who  was  perfocdy  re- 
sponsible when  the  right  of  action  accrued,  until  such  right 
of  action  was  barred,  there  might  be  some  doubt  whelh^  they 
ought  not  to  be  precluded  from  coming  into  this  court  to  oblaiff 
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satisfiiction  out  of  the  estate  of  his  deceased  copartner,  even  if 
the  survivor  bad  subsequently  become  insolvent.  But  that 
question  does  not  arise  here,  as  the  executors  of  Leake  com* 
menced  their  action  at  law  against  A.  N.  Lawrence  in  1830^ 
while  he  was  solvent  and  responsible,  and  prosecuted  that 
actum  to  judgment  and  execution.  The  six  years'  limitation 
might  have  been  applicable  to  the  case  if  there  had  been  a  con- 
current remedy  in  this  court,  and  at  law,  for  the  recovery  ci 
the  debt  against  the  copartners  immediately  upon  the  death  of 
Leake,  and  such  concurrent  remedy  bad  continued  without  in- 
termission. But,  so  &r  as  relates  to  the  $60,000|  at  least,  the 
representatives  of  Leake  could  not  have  bad  a  pretext  for  com- 
ing into  this  court  for  an  account  immediately  upon  his  death, 
as  that  was  a  liquidated  sum  left  with  the  bankers,  upon  a  spe- 
cial agreement,  and  at  a  given  rate  of  interest.  The  remedy  to 
recover  it  was  therefore  at  law  only,  at  that  time,  and  this  court 
had  no  jurisdiction  which  was  concurrent  so  as  to  make  the  six 
years'  limitatioa  applioidble  to  the  suit  here. 

The  ten  years'  limitation,  thetiefiire,  is  the  only  one  which  is 
applicable  to  the  case  in  this  court :  and  if  that  commenced  run- 
ning immediately  upon  the  death  of  A.  EL  Lawrence,  in  Septem- 
ber, 1828,  the  bill  was  filed  within  the  time  allowed  by  law, 
whether  the  provisions  of  the  revised  statutes  are  or  are  not 
retroactive  in  iheir  operation  in  cases  where  this  court  has  exclu- 
sive jurisdiction.  The  question  whether  a  creditor  of  a  copart- 
nership firm,  one  member  of  which  has  died,  can  file  a  bill  in 
this  court  against  the  representatives  of  the  decedent  and  the 
surviving  members  of  the  firm  for  payment;  without  averring  in 
his  bill  that  such  surviving  members  are  insolvent,  appears  to 
be  one  in  which  the  decisions  in  this  country  are  in  conflict  with 
some  recent  decisions  on  the  subject  in  England. 

The  weight  of  authority,  however,  is  in  favoi  oi  tne  princi* 
pie,  that,  as  the  remedy  at  law  survives,  the  creditor  is  bound 
to  resort  to  his  legal  remedy  against  the  surviving  debtor^ 
unless  he  can  show  some  ground  of  necessity  for  coming  into 
this  court  for  relief  against  the  estate  of  the  deceased  del)tor; 
and  I  am  not  disposed  to  follow  these  recent  cases  in  England, 
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and  to  extend  the  jurisdiction  of  this  court  to  a  case  to  which  it 
has  never  yet  been  extended  by  any  adjudged  case  which  is 
binding  here  as  authority.  My  own  opinion  of  the  law  on  this 
subject  has  always  been,  that  the  estate  of  a  deceased  copart- 
ner, or  joint  debtor,  in  the  hands  of  his  personal  representatives, 
could  not  be  reached  by  a  suit  in  this  court,  without  stating,  in 
the  complainant's  bill,  a  sufficient  excuse  for  not  proceeding  at 
law  against  the  surviving  debtors  to  obtain  payment;  but 
that,  where  the  debt  was  joint  and  several,  the  rule  was  other- 
wise ;  and  I  was  not  aware  that  any  doubt  existed  on  the  ques- 
tion, imtil  I  saw  the  recent  decisions  in  the  English  courts,  to 
which  I  have  before  referred.  The  examination  of  the  cases  on 
this  subject,  and  the  reasons  of  the  rule,  satisfy  me  that  my  un- 
derstanding of  the  rule  was  correct. 

There  never  was,  therefore,  any  right  of  action  or  suit  against 
the  executors  of  A.  H.  Lawrence  for  the  recovery  of  this  debt, 
either  at  law  or  in  equity,  until  after  the  failure  of  the  surviving 
copartner;  which  failure  could  not  have  been  earlier  than 
1834 ;  and  as  the  right  of  action  as  against  him  has  been  kept 
alive  by  the  commencement  of  a  suit  at  law,  and  the  prosecu- 
tion thereof  to  judgment,  the  remedy  of  the  complainant  in  this 
court,  as  against  the  estate  of  his  deceased  copartner,  was  not 
barred  by  any  act  of  limitation  at  the  time  this  bill  was  filed,  in 
June,  1838. 

The  answers  of  the  defendants  admit  a  sufficiency  of  assets ; . 
and  there  is  no  pretence  that  any  of  them  were  ignorant  of  the 
fiicts  upon  which  this  claim  is  based,  previous  to  the  commence- 
ment of  this  suit.  There  was  no  reason  therefore  for  excusing 
them  from  the  payment  of  the  costs  to  which  their  refusal  to  pay 
the  debt  had  subjected  the  adverse  party ;  and  there  is  no  error 
in  that  part  of  the  decree.  The  decree  appealed  from  is  there- 
fore affirmed,  with  costs,  and  with  interest  on  the  amount  of  the 
decree  of  the  assistant  vice  chancellor,  as  damages  for  the  delay 
and  vexation  caused  by  the  appeal. 

The  cause  was  argued  here  by 
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The  foUowiog  opjoion^  (ooultting.  ^q  eip^oif^ltiq^  c^  t|lH^ 
qaestiom  of  fac(^  in  r^g^rd  to  v^b  tha  i^^n^^  ojf  t^^  <^c^ 
<)eliye]cmg  9ipiiMopsi  coQcujrred  ^i^H  the  yi^e  p^ioj^lpi;  ^^^ 

Jfcjww*^,  Ji  Tft9  mpfl^  WWfi^^  aMPR^W.  iPYP^^  "*  *^ 
Qim^  OS  H  aef lofl  to  qie,  is,  ^be^fir  tjb?  eqit  ia  baps^  hy  tbft 
i|t%tiUe  of  limitationii.  ^  b4^  ddib^^jir  coQ^UI|e^  tl^e  «v^ 
vom^  8^bl9iUed  apd  h^v?  cswpiqe^.  ^Q  pri^<^^^^  o,f  thQ 
adjudged  cases  applicable  to  tb^  qu/e^tifiiDf  af^d  ^  ^^j$i|qd  tbaj^ 
tbe  foUow:iug  Gionpl\i^ip^  Q^^iy^,  ^S  \l  the;  ^qui*(  Ipejow  are 
cpcroct 

V  Tbat  wc9?ding  to  tl^f  nfdl  settled  nile  \^  oiir,  oiya  co^ 

ffl^i9h  v<^  ?4sp  uptil  ^pcepUy  tit\e.  ^[ulei  in  thp  Ipii^l^h  QQ¥Mft% 

^exis  W94  no  cfln^cuiwpt  reqie^y  i^  eqpi^y  i^nd  aj  1^ ^  fgt  ^^ 

rcysAveiy  of  tbe  debf  ag#;t  tbe  c^^poi^tij^ccs,  4.  ^^4"  ^: 

Layieop^  immediately  pp  the  ^^tb  oC  l^^e,  a^^  |||<(i  thq^^ 

f?ff  t^?  Sx  yews'  liflfUteUpil  ^<^  m  affect  ^J^  ^psjp4?  «t 
^suit 

2.  That  the  ten  years'  limitation,  (2  JR.  S.  301,  i  ^)  is  f^ 
only  ope  whict|  wa^  appUpa^e  tp  t^ii^  f^  in  9  PPHJJ  ftf  ^H*^» 
Wd  «>RP?4iof  ifj  (fpJ?  |b^  ViWm^.  of  t}^^?  cf^)  tp  haye  cc(H||^- 
ipepced  rpopipg  QP  t|ip  dpth  Qf  Lawippcj?,  w|<ip|^  ocp^we^  ^ 
Sj^tpxpbpr,  ^8;^  the  b|U  beipg  fil^  in  June,  1$38,  J(f^  «!  jjpw 
tp  ^ye  fbfi  d^ipand  (rpn^  l^ing  barred  by  ^^e  qpratip^  ^f  ^ 
yppitaliop. 

3.  Tbat  a  creditor  of  a  ^opftrtp^iship  firm  op  the  4f^  o(  ^ 

of  tbe  d^Q^»^  apd  tl^e  Sflmyipjj  ipppibei^  9^  i^gaip^l  ^ 
representatives  alone,  without  weplpg  an^  i)fpyioj^  tb|i|.  sui^ 
surviving  partners  are  insolvent;  that  as  the  remedy  at  law 
survives,  the  creditor  is  boun^  t^  Vi^A  fR  ^^,  ^f^  ^^^fPf^ 
against  the  surviving  debtors,  unless  be  can  show  a  necenity 
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for  conling  into  a  court  df  equity 'for  iefi^^f,  %|^dnst  the  estate  <Jf 
the  deceased  dehtbr,  nbtwith^tahdihg'th^re  ^ik  fehent  decisions 
to  the  contrary  in  the  fihg!i^  eouris.  ThVs  is  bn  the  gtomid 
that  siteh  debt  is  joint,  atid  not  joint  koA  hiv&hl  In  i^  c^ 
of  joitat  And  several  fehfofs,  &e  rale  fe  bthei^vdie. 

'4.  ThU thjsrefefe  theire  ndver%as ^h^lr^tVo  i^lM  against 
tfte  eiecntoi^  of  A;'H/Ld\vtenceter'fee  recovi^  of  this'debt, 
elthier  iit  law  or  in  equity,  tiAtil  tKe  insfclvehcy  of  A.  N.  Law- 
rence, Vhich  did  not  occtir  tintil  1B34;  arid  as  "the  nght  of 
tetion  as  i^ai^  frlm  has  bdeta  seited  by  thecofmibe^canent  and 
"prosecution  of  a  siliit  at  laV  to  jodgmctot,  tKe  remedy  of  the 
'compl&inaht'fn  a  d6itnt  o(  'eq\i!ty,  as  agaiiistMihe  e^te  of  A.  H. 
LaWrende,  Was  not  barred  by  any  "act  of '  {Jinitiitfc^  at  the  time 
6f  filing'  the  'bHl  in  this  suit 

6.  That  on  the  |^,000,  int^fet  bWouId  be  comi]iuted  'at  five 
{ter  cent,  the  stiptfl&ted  rate  between  the  paH^es,  from  the  1st  of 
Ja]%  1826,  to  the  time  whcm  A.  H.  Lawr^ce  denied  Afe  ^s- 
tence  of  the  debt  Fr 61m  tifmt  time,  if  the  claim  ms  sustamed, 
he  isfdbject^d  himself  to  the  1^  rate  of  iritferest  Hie  time 
flited  upon  Wh^  that  ^ventoccunfedin  the  deer^  is  the  20th 
of  September,  11387,  the  time  when  letters  j>^n«f(^n/6  7£fe  Were 
issfifed  to  W^tts.  It  ^d  inikct  happen  at  ttie  time  Miller  de- 
manded of  A.  H.  Lawrence  the  pass  book ;  arid  that  demand 
was  iiiade  prior  to  that  date.  At  all  events  the  appellairits  have 
no  ground  to  complain  as  to  the  time  When  the  rate  of  interest 
was  changed,  as  provided  by  the  decitee,  if  it  Was  right  to 
ichange  it  from  five  to  seven  per  Cent  at'trtytitne. 

I  atn  therefore  in  fiiyor  of  affihding^  the  Aeiitee  iipp^l^  from. 

PoRTisR,  Senator.    The  appdiliints'  counsel  insists  that  the 

right  of  action  in  this  case  accrued  hs  etoly  as  the  summer  of 

1827,  When  A.  H.  Lawrence  di^hied  the  indebtedhete ;  andlhM 

the  six  years'  limitation  provided  by  2  R.  S.  295,  §  18,HMiicliis 

'as  available  in  this  casein  (kjtilty'&s  tit  law, (td '301,  §  49,) 

•  b^jMi  to  ftJii  fWhi  tliat  time.    They  flirtber  insist  that  the  rep- 

resefitatiVeib  bf  Mr.  Leake  mi^ht'  have  iilM*tHeir  bfllon  the 

-a^h* 'bfA-ra  LaWfehce,  iii  Sidilt^'b^,  1828, -agaifist^  hi*  exteb- 
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utors  for  the  recovery  of  this  debt,  though  there  was  a  surviving 
member  of  the  firm  in  possession  of  its  property  to  a  large 
amount.  A.  N.  Lawrence  was  held  out  to  the  world  as  a  co-part* 
ner,  and  though  by  the  special  arrangement  between  himself 
and  his  father  he  may  not  have  participated  in  the  profits,  yet 
for  all  the  purposes  of  this  suit  he  must  be  deemed  a  member 
of  the  firm.  At  the  death  of  A.  H.  Lawrence  the  property  of 
the  firm  passed  to  the  possession  of  A.  N.  Lawrence,  as  survi- 
ving partner.  The  law  gave  him  the  control  of  it,  and  vested 
the  title  to  it  in  him,  as  a  fund  appropriated  to  pay  the  debts  of 
the  copartnership.  The  executors  of  A.  H.  Lawrence  had  no 
right  or  interest  in  it,  until  tliose  debts  were  all  satisfied ;  when 
they  might  bring  the  survivor  to  an  account  for  the  balance. 
If  the  representatives  of  Leake  were  required  by  law  to  pursue 
their  remedy  in  the  first  instance  against  A.  H.  Lawrence  &  Co., 
and  after  his  death  against  the  survivor,  within  six  years,  in 
order  to  have  kept  their  claim  alive;  the  answer  is,  they  have 
performed  this  condition  by  suing  the  survivor  within  six  years, 
and  have  prosecuted  their  claim  to  judgment,  when  he  proved 
to  be  insolvent.  But  the  appellants  insist  that  a  bill  might 
have  been  filed  against  the  executors  of  A.  H.  Lawrence  imme- 
diately after  his  death ;  and  that  not  being  done,  that  they  can  avail 
themselves  of  the  statute  of  limitations  as  a  defence  to  this  suit 
And  hence  arises  the  principal  question  in  the  case,  viz.  whether 
the  representatives  of  Leake  were  required  by  law  to  seek  their 
remedy  against  the  survivor,  and  exhaust  the  fund  in  his  pos- 
session, before  they  could  look  to  the  separate  estate  of  A.  H. 
Lawrence.  Upon  this  question  there  appear  to  have  been 
some  recent  adjudications  calculated  to  create  some  doubt  or 
hesitation.  But  these  decisions  have  been,  I  believe,  except  in 
one  instance,  confined  to  the  English  courts ;  and  it  is  not 
denied  that  they  are  innovations  upon  former  well  established 
principles. 

It  cannot  be  useful  to  review  the  cases  in  the  English  courts 
upon  this  point ;  for  I  have  not  understood  the  appellants'  oounsd 
to  contend  that  any  of  them  were  prior  to  1816,  when  the  case  of 
Devaynes  ▼.  Noblsj  (1  Meriv.  603,)  was  decided.    The  doctiiiio 
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there  maintained  would  authorize  the  estate  of  A.  H.  Lawrence 
to  be  proceeded  against  in  the  first  instance,  without  ailing 
the  insolvency  of  the  survivor.  Ck)llyer,  in  his  Treatise  upon 
the  Law  of  Partnerships,  gives  a  very  full  statement  of  all  the 
prior  cases  bearing  upon  this  point,  and  concludes  thus :  ''  The 
result  of  these  authorities  is,  that  upon  the  death  of  a  partner, 
the  creditor  of  the  firm,  unless  he  holds-  the  joint  and  several 
security  of  the  partners,  has  no  immediate  claim  on  the  deceased 
partner's  estate,  as  a  separate  creditor  of  that  partner ;  but  only 
a  claim  through  the  equities  of  the  partners  themselves ;  which 
claim  may  be  exercised,  in  case  of  the  insolvency  or  insuffi- 
ciency of  the  partnership  estate."  (P.  342.)  The  reasons  given 
by  the  judges  are  very  cogent — that  by  a  contrary  rule  the 
creditor  is  put  in  a  better  situation  than  he  would  have  been  in 
if  he  had  sued  in  the  lifetime  of  the  deceased  partner;  for  then 
he  could  not  have  sued  him  alone ;  and  it  is  a  rule  that  the 
individual  property  of  the  partners  must  be  first  applied  to  pay 
individual  debts,  before  it  can  be  taken  to  satisfy  partnership 
debts.  The  partnership  debts,  to  satisfy  which  you  are  thus 
allowed  to  pursue  the  assets  of  a  deceased  partner,  on  the 
ground  of  his  several  liability,  will  come  in  to  be  paid  off  pari 
passu  with  his  individual  debts ;  thus  breaking  down  the  rule 
which  gives  preference  to  individual  creditors.  Collyer  cites 
and  comments  upon  the  cases  decided  the  other  way  in  Eng- 
land, beginning  with  Devaynes  v.  Noble;  but  his  treatise  was 
published  before  1833,  when  the  case  of  Wilkinson  v.  Hender- 
souy  (1  Myl.  ^  Keene,  682,)  was  decided.  Although  the  latest 
decisions  in  England  had  shaken  former  cases  upon  this  point, 
yet  this  author  states  that,  in  1832,  when  his  treatise  was  pub- 
lished, the  point  in  question  was  not,  in  his  opinion,  finally  settled. 
Since  the  case  of  Wilkinson  v.  Henderson^  (1  My  1. 4*  Keen^  682,) 
decided  the  following  year,  it  would  seem  to  be  settled  in  England, 
that  in  a  court  of  equity  a  partnership  debt  is  several  as  well  as 
jrint,  and  that  the  creditor  is  entitled  to  satisfaction  out  of  the  as- 
iiets  of  a  deceased  partner,  without  first  resorting  to  the  sunr  ving 
partner  and  exhausting  his  remedies  against  him. 
The  question  seems  now  to  present  itself,  whether  this  court 
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shall  follbw  the  coieKs  in  EJngliiiid  in  o<r6Ztufnliig  a  WdH  BMh 
lidied  principle,  aiMl  anthdrize  a  resort  to  chancery  jurisdictioh 
in  the  &m  instatioe  by  the  creditors  of  a  partnetdiip,  to  obtaiti 
^tisfaction  out  of  th^  ai^sets  c£  a  dieceased  partiv^r,  ^Aid&otft 
y^gard  to  the  fund  in  the  hands  bf  the  dorVivbr,  ^r  his  aUIiiy  tt> 
fpay  the  dd>t  The  atgummis  used  in  the  finglish  courts  haim 
Med  to  convince  ihe  of  tfie  \i^isdom  of  ^&tr  ne^  rote.  Tbs 
>aw  authori2ses  die  survivor  to  retain  possessiitt  «f  all  the  pM- 
n^rship  property,  and  it  ^ves  the  ereditoiA  cf  tbe  pfl^n«r- 
^hip  a  preference  over  individual  creditors  in  their  right  to 
satisfaction  oat  of  such  property.  Now  to  allow  Uiese  rules  to 
slttiid,  and  yet  permit  the  creditor  of  the  pai^oership  to  res^Mt  to 
the  assets  of  the  deceased  partner,  and  come  in  for  payin^t  otit 
0^  thote  as^ts  j^ri  ]Mi^M<  with  the  indrvidnal  ckiedif^rs  of  the 
'estate,  seems  to  me  inconsistent  with  principle.  While  Hie  part- 
nership fbhd  is  sufficient  to  satisfy  the  claims  Upon  it,  it  is 
barassitig  and  Unjust  to  those  who  siicceed  to  ^  estale  Of  lite 
deceased  partner,  to  permit  the  creditors  of  the  firm  to  ^seek  ^sat- 
isfaction out  of  that  estette ;  and  wfyile  those  oi^edjtors  enjoy  a 
preference  over  the  creditors  of  the  individtial  parttiera,  In 
respect  to  the  partnership  fund,  tkey  shofuld  not  be>p^mitted 
to  deprive  the  individual  creditoi^s  of  itheir  pyefe^enee  in  tegKtd 
to  individual  property. 

I  ^vill  refer  to  'a  few  cases  to  show  how  the^^Mrtcan  edBrts 
'have  regarded  this  question.  In  om-  y)Wn  state  this  precise 
qtiestion  has  never  before  been  adjudicated ;  though  it  hues  been 
'decided  that  the  partnership  creditor  might  seek  bis  remedy  in 
equity  against  the  assets  of  a  deceased  pitftner,  Iv'hfeaciver  4ie 
survivor  is  iiisolvent  But  in  some  lof  the  other  stMte  the  pte 
eise  question  has  arisen,' itaid  (he  decisions  are^  I  bcdieve^^i^mto. 
In  Siurgi^  r.  B^dhy  (1  Cbnn.  ^ep.  609,)  which  ^tiras  a  oaBeti 
Ofiflty,  Chief  Justice  Swift,  in  givihg  the  €^>inito  of  the  court, 
flays,  ^  The  surviving  {nvtner  is  liable  at  kw  for  «dl  the  ddliils. 
and  iho  ct^itons,  if  be  is -able  to  pay,  cannot  call  ^on  Ae  r^fre- 
iNttKativos  of  &e  deceased.  It  is  only  on  Hi^  Aiikite  of  the  sur- 
vivor, that  the  estate  of  the  deceased  can  be'^Cbade  lliMe  In 
leqoitjr.''   In  Ah^  v.  Math^,  (8  Gotm.  -Rip,  'S8<,)^4he  t^urt 
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tuy,  ^  There  is  no  case  in  EiiglaBd  or  ifi  thia  coufitry,  ia  law  or 
ib  equity,  of  pursuing  the  aasets  ol  a,  deceased  partner,  while 
the  surviving  partner  is  solvent.'^  Tbia  isatcon^  language,  bi«t 
I  apprehend  it  is.  entirely  correci,  ao  fiir  as  thia.  country  ia 
concerned.  This  decision  was  moda  ia  1831|  and  before  the 
case  of  Wilkinson  t.  ibfidersan.  In  £1021^  dt.  Keppele^  (1  Bifm> 
123,)  the  court  say,  that  in  order  to  oeach  the  estate  of  a  de^ 
ceased  partner,'  an  action  for  the  partnership  debt  will  be 
sustained  against  hJs  executor,  if  the  surviving  partner  be  a  cor 
liScated  bankrupt  before  action  brought.  So  alao  in  Caldwell  iu 
Slilemoji^  (1  Rawle^  212,)  the  same  coujst,.per  Hi)ston»  J.  soy, 
"Before  the  estate  of  a  deceased  partner  can  be  made  liable,  it 
ought  to  appear  that  the  surviving  partner  was  unable  to  pay. 
The  creditor  has  no  equitable  remedy  against  the  represenlB- 
tives  of  the  deceased  partner,  until  he  has  exhausted  alL  legal 
remedies  against  the  survivor."  "The  partnership  fund  is  by 
law  appropriated  to  the  creditors  of  the  firm,  and  they  ought  to 
afaow  that^is  exhausted,  before  they  can  resort  to  the  estate  of 
i-diitdrsea  1 


the-detgSsecr  partner."  Mr.  Justice  Story,  in  Rehnsdyk  v. 
(1  Gall,  Rep,  385,)  and  Mr.  Justice  Livingston,  in  Pendleton 
r.  Phelps,  (4  Dof/^  481,)  held  the  same  doctrine  on  this  siil]9ect 
ill  the  circuit  courts  of  the  United  States;  In  Nibble  y.  Pervu, 
(3  Mam.  Ohioj  Rep.  287,).the.  supreme  court  of  Ohio  held  "that 
aquity  will  not  lend  its  aid  to  subject  the  aepaiate  property  of  a 
partner  to  the  payment  of  the  jiartnership  debts,  while  the  joint 
property  of  the  firm  is  unexhausted*  That  is  the  proper  fund 
for  the  payment  of  partnership  debts,  and  must  be  resorted  to, 
before  the  separate  funds  of  the  partners  can  be  reached  through 
the  agency  of  this  court."  Other  American  cases  might  if 
necessary  be  cited  to  shew  the  uniformity  of  the  decisions  in 
this  country  upon  this  question.  The  authority  of  Judge 
Story,  who  in  his  treatise  upon  equity  jurispmdence  gives  his 
opinion  at  variance  with  his  ruling  in  the  circuit  court  of  the 
United  States  in  the  case  above  quoted,  has  been  pressed  upon 
the  court.  {Slory^a  Eq.  3d  ed.  p.  674.)  He  first  states  the 
principle  as  contained  in  the  older  English  and  American 
authorities,  and  then  says, "  That  a  broader  principle  is  now 
Vol.  II.*  76 
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established ;  and  that  resort  may  be  had  in  the  first  instance  tc 
the  estate  of  the  deceased  partner,  without  regard  to  the  part- 
nership fund."  The  only  authorities  which  he  cites  to  justify 
this  strong  assertion,  are  Devaynes  v.  Noble,  and  Wilkinson  ▼• 
Henderson.  However  much  Judge  Story  may  have  been 
convinced  by  the  reasoning  of  the  cases  cited  by  him,  it 
would  seem  to  be  going  too  far  to  say,  that  these  cases  had 
overturned  the  theretofore  settled  law  of  the  English  and 
American  courts  upon  this  point,  and  established  a  new  rule; 
certainly  he  could  not  have  adverted  to  the  decisions  of  the 
American  courts,  when  he  thus  authoritatively  declares  this 
new  principle  to  be  established. 

I  have  therefore  no  hesitation  in  coming  to  the  conclusion 
that  the  representatives  of  Mr.  Leake  had  no  right  whatever  to 
resort  to  the  estate  of  A.  H.  Lawrence  to  recover  this  debt,  until 
after  the  effort  to  recover  it  of  the  surviyor  had  failed ;  and  as 
this  took  place  in  1834,  the  appellants  are  not  aided  by  the  stat- 
ute of  limitations.  In  my  opinion  the  decree  of  the  chancellor 
should  be  affirmed. 

On  the  question  being  put,  "Shall  this  decree  be  reversed?" 
all  the  members  of  the  court  present  who  had  heard  the  argu- 
ment, viz.,  The  President,  Mr.  Justice  Jcwett,  and  Senators 
Backus,  Barlow,  Beeeman,  Bockee,  Burnham,  Chamber^ 
LAIN,  Denniston,  Deyo,  Emmons,  Folsom,  Hand,  JohnsoNj 
Lester,  Lott,  Mitchell,  Porter,  Scovil,  SedgwigXi 
Talgott  and  Wright,  (22)  voted  for  affirmance. 
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Ferhis  and  another,  appellants^  vs.  Crawford  and  another, 

respondents. 

Wbera  a  mortgagor  seBf  the  mortsragtd  premisefl  lobject  to  the  morti^ge,  and  the 
amount  of  the  mortgage  deht  is  dedaoted  fiom  the  price,  the  purchaser  is  bound 
in  equity  to  pay  off  the  mortgage.    Per  Bronson,  C.  J. 

And  a  grantee  of  such  purchaser  takes  the  premises  subject  to  the  same  obligation. 
Per  BaoNsoN,  0.  J. 

Where  a  debtor  mortgages  lands  to  hisereditor  and  also  transfers  to  him  collateral 
securities  for  the  same  debt,  and  then  sells  the  land  subject  to  the  mortgage,  de- 
ducting its  tal\  amount  tnm  the  price,  and  the  mortgagee  realises  a  portion  of  the 
mortgage  debt  from  the  collateral  securities ;  the  mortgaged  premises,  in  equity, 
remain  chargeable  in  the  hands  of  the  purchaser  with  the  whole  amoimt  of  the 
original  mortgage  debt:  and  the  incumbrance  to  the  extent  of  the  balance  doe  the 
mortgagee  is  for  h*«  benefit,  and  as  to  the  amount  xealtxcd  upon  the  collateral 
securities  it  is  for  the  bcasf  t  of  the  mortgagor. 

And  where  in  such  a  case  a  decree  of  foreclosure  at  the  suit  of  the  mortgagee  ad- 
justs the  equities  of  the  parties  upon  the  principles  above  stated,  the  complain- 
ant is  not  authorized  upon  receiving  the  amount  payable  to  him  to  consent  to 
the  discontinuance  of  the  suit  while  the  sum  payable  to  the  mortgagor'  remains 
unpaid.    Semble. 

A  release  by  a  party  to  a  suit  may  be  set  aside  or  cancelled,  for  fraud,  on  a  motion 
made  in  the  cause,  without  awarding  an  issue  to  try  its  validity. 

And  where  a  motbn  to  set  aside  proceedings  in  a  suit  in  chancery  was  founded  on  a 
release  executed  by  the  opposite  party,  and  was  opposed  on  the  ground  that  the 
release  was  obtained  by  fraudulent  representations ;  keU  that  the  court  could  de- 
termine the  question  of  frsud  without  the  intervention  of  a  jury. 

A  denial  of  the  motion  on  account  of  fraud  in  obtaining  the  release  does  not  operate 
to  set  it  aside,  but  leaves  the  releasee  at  liberty  to  rely  upon  it  in  other  proceedings. 

On  appeal  from  a  decree  of  the  court  of  chancery,  reversing 
an  order  of  the  vice  chancellor  of  the  first  circuit.  The  suit,  in 
which  the  motion  was  made,  out  of  which  this  appeal  arose,  was 
Archibald  Watt  v.  James  Crawford,  administrator  de  bonis 
non  of  William  Crawford^  deceased,  and  Jam^s  Ferris  Jr.  It 
was  instituted  before  the  vice  chancellor  of  the  first  circuit  for 
the  foreclosure  of  a  mortgage,  executed  by  W.  Crawford  in  his 
lifetime,  to  the  complainant;  and  Ferris  was  made  a  defendant 
as  the  owner  of  the  equity  of  redemption.  James  Oakley  was 
the  first  administrator  of  the  mortgagor,  and  was  originally  a  do* 
fendont.    He  died  pending  the  suit  before  the  vice  chancellori 
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find  it  w«'\s  revived  ogainst  Jnmes  Crawford,  as  ndministnh 
tor  dfi  bonis  nofL  Tbe  assistant  vice  chaucellor'  bad.  mq/de  a 
decree  of  foreclosure,  which  directed  that  out  of  the  proceeds*  of 
the  sale  of  the  mortgagred  premises  $1065,83  should  be  paid  to 
thd  complainant,  together  wiiti  his  oo6t«,  add  $^306^6  la  the 
defendant,  J.  Crawford,  as  admrnistralor  dbc,  if  the  premises 
should  sell  fo^  sujfficient  to  make  such  pay  meals,  a;id  if'not,  that 
the  balance  after  the  paying  the  complainant  should  be  paid  to 
tbe  administrator— tbe  xemaiuder  of  the  proceeds^  if  aay,  to  be 
brougbt  into  court  From  this  decree  both  defendants  appealed 
to  the  chancellor.  Pending  that  appeal  Ferris  paid  the  amount 
due  the  complainant  with  interest  and  the  costs  of  suit, 
^>  bis  solicitor;  and  the  solicitors  jfor  bc^b  parties  signed 
a  stipulation  that  the  bill  be  dismissed  as  to  tbe  complainant 
without  costs.  Shortly  afterwards,  the  defendant  Cmwford,  as 
administrator  of  W.  Crawford,  executed  to  Ferris  a  release  of  bis 
interest  in  the  decree,  discharging  the  premises  therefrom,  and 
from  the  mortgage.  The  wlcase  stated  that  it  was  given  in  con- 
sideration that  Ferris  "  had  agreed  and  undertaken  to  pay  and 
discharge  all  the  just  debts  against  the  estate  of  the  said  William 
Crawford,  deceased."  These  papers  were  executed  ipi  J^uary, 
ISAl.  In  Nov.  1843,  the  defendant  Cmwford  finding,  as  he  sup- 
posed, that  be  bad  been  fraudulently  deceived  into  the  execution 
of  the  release,  procured  the  complainant  to  prosecute  theappea} : 
and  in  May,  1844,  the  decree  of  the  assistant  vice  chancellor  was 
affirmed  by  default.  The  defendant  Crawford  then  procured 
(jhe  mortgaged  premises  to  be  sold  pursuant  to  the  decree,  and 
lKH;ame  the  purchaser  at  $3000.  The  defendant  Ferris,  and 
OAtbome  Ferris,  then  moved  the.  vice  chanceUor,  upon  aifida- 
igijlfl.  shewing  the  above  mentioned  stipulation  and  Bdeose,  and 
thut  C«  Ferris  had  become  interested  in  the  premises^  by  bavto^ 
mken  an  assignment  of  a  mortgage  executed  upon  a  sale  theieof 
mo^  by  the  defeQdant  Ferris,  to  F.  T.  Fesris,  in  Januaiy,  18S9, 
(9(  an  order  setting  aside  all  the  pi^oceedinga  in  the  cause  soliae- 
%MeQt  lx>  the  stipulation  to  disoiiss  &e»  Affidavits  and  pftpen 
Q(a  behalf  of  the  complainant  and  of  the  defendant  CmwfiMd, 
Wiwe  read  in  opposition.    Tbe  frcts^ducfaw^d  in.  these  papeca 
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stated  ill  the  bpmion  delivered  by  the  chief  justice.  The  vice 
chancellor,  in  Norembet*,  1844,  made  an  order  authorizing  thd 
CHng  of  the  stipulation  diismissing  the  bill  as  against  the  com- 
plainant— setting  aside  the  master's  sale  and  stibsequent  proceed- 
in^r?,  and  declaring  the  satne  void,  and  directifig  the  defendant 
Cmwford  to  pay  the  costs  of  thfe  application,  without  ptejudicej 
however,  to  his  right  to  tile  a  bill  to  set  aside  the  release. 

'Crawford  appealed  to  thie  chattcellor^  who  reversed  the  order 
of  the  vice  chahcelior  and  ordered  the  motioU  to  be  dismissed 
with  costs,  and  directed  the  procfeedings  to  bd  remised  &c., 
whereupon  J.  <fc  C.  FVh'is  appealed  to  this  court 

J.  T.  Bratfy^  for  the  appellants,  among  other  points  insisted 
that  the  release  could  nbt  be  impeached  on  a  motion,  but  only 
by  the  verdict  of  a  j\iry  upon  uri  issue.  (Russell  v.  Packard,  9 
Wend.  431 ;  Reed^.  Gordon,  1  Cow.  50;  Harrod  v.  Benton,  8 
Barn.  ^  C.  217;  Aptharp  v.  Comstock,  2  Paige,  482;  iSi'^y- 
Mour  V.  Delancey,  1  Hapk.  436 ;  5  Cbw.  tl4,  S.  C.) 

Hi  P.  Clark  ^  E.  Sandford,  for  the  respondents,  referred  to 
the  following  authorities  to  show  that  the  release  itiight  be  in* 
validated  for  fraud,  without  awarding  an  issue.  {Hatfod  v.  Ben- 
ton, cited  stiff.;  Pnmivat  v.  Weston,  7  J.  B.  Moore,  356 ;  Man- 
uing  V.  C&T,  id.  617;  Legk  V.  Legh,  1  Bos.  <$•  Pul.  447;  In* 
hel  V.  Netoman,  4  Barn,  ij*  Aid.  419;  Artmi  v.  Booth,  4  ./  J8; 
hfoore,  192 ;  Mo^intstepkett  v.  Brooke,  1  Chittp's  R.  390 ;  Jones 
r.  Herbert,  7  Tannt.  421 ;  Crook  v.  Stephen,  5  Sing.  N.  C.  688 ; 
Johnson  v.  Hddsioorth,  4  Dowl  63;  Cooling  ir.  Noyes,  6  T.  R. 
263 ;  Tlmtiii  v.  Inland,  6  Hill,  237;  1  ^oung  ^Jer^l^,  365 ; 
Pullagar  v.  Clark,  18  Ve^.  481.)  And  to  show  that  the'rielease 
dt  an  administrator  was  vbid,  they  cited  the  following  cr.^8* 
(Ctram  V.  Cadwell,  5  Cow.  48^ ;  1  McLean^s  R.  197 ;  Beard- 
man  V.  Halliddy,  10  Paige,  223 ;  Champlin  v.  Haight,  id.  274 ; 
MtcLeod  y.  Drummond,  17  Ves.  153  to  167;  2  Verii.  616;  2 
Bro.  Ch.  476 ;  3  /  /  Marshall,  614  fo  621 ;  6  Monrot's  Rep. 
529 ;  7  Conf^  67  crwrf  /A^  cases  cited ;  2  CtVZ  ^  J.  208 ;  8  Pick, 
til ;  ShackbU  v.  /fo^fer,  2  ^ing^.  N.  C.  634.) 
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Bronson,  Ch.  J.  The  motion  which  has  given  rise  to  this 
Appeal  was  made  by  the  appellants  in  a  foreclosure  suit  com- 
menced in  1835,  by  Archilxild  Watt,  complainant,  against  James 
Oakley,  administrator  of  William  Crawford,  the  mortgagor,  and 
James  Ferris,  who  had  purchased  the  equity  of  redemption  at  a 
sheriff's  sale.  On  the  death  of  Oakley  in  February,  1839,  James 
Crawford,  administrator  de  bonis  non  of  William  Crawford,  was 
substituted  as  a  defendant  in  the  place  of  Oakley.  While  such 
was  the  state  of  parties,  the  appellants  made  their  motion  in  No- 
vember, 1844 — one  of  them  not  being  a  party  to  the  suit,  and 
the  other  having  conveyed  all  his  interest  to  Floyd  T.  Ferris  io 
1839,  and  having,  as  he  testified,  no  interest  of  any  nature  oi 
kind  in  the  property.  We  then  have  a  motion  by  one  who  wa* 
not  a  party  to  the  suit,  and  another  who  had  no  interest ;  and  ta 
make  the  case  still  more  striking,  Floyd  T.  Ferris,  to  whom  the 
equity  of  redemption  hajd  been  conveyed,  was  not  in  any  way 
made  a  party  to  the  proceeding.  I  am  inclined  to  think  the 
motion  might  well  have  been  denied  on  the  ground  that  the  ap- 
pellants were  not  in  a  condition  to  mnkie  it.  But  I  will  not  stop 
further  to  consider  that  question ;  for  assuming  that  the  molioa 
was  made  by  proper  parties,  there  was  abundant  ground  for  de- 
nying it  on  the  merits. 

In  April,  1830,  Crawford,  the  intestate,  was  indebted  to  Watt, 
the  complainant,  in  the  sum  of  $4500.  He  executed  a  mortgage 
to  Watt  to  secure  the  payment  of  $3000  of  the  debt;  and  he 
placed  in  the  hands  of  Watt  and  of  Mr.  Grim,  certain  collateral 
securities,  from  the  avails  of  which  were  to  be  paid,  first,  the  debt 
of  $1500  which  was  not  covered  by  the  mortgage ;  and  second, 
the  mortgage  debt.  Afterwards,  in  the  same  month,  Crawford 
sold  and  conveyed  the  mortgaged  premises  to  the  Harlem  Canal 
Company,  subject  to  the  mortgage ;  and  the  amount  of  the  mort- 
gage debt  was  deducted  from  the  price  which  the  company 
agreed  to  pay  for  the  land.  In  other  words,  the  canal  company 
purchased  from,  and  paid  Crawford  for  his  equity  of  redemption^ 
and  nothing  more.  As  between  them,  the  justice  and  equity  of 
the  case  plainly  was,  that  the  mortgage  debt  should  be  paid  by 
the  company ;  and  not  by  Crawford,  or  from  his  funds.    Then 
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in  December,  1831,  the  appellant,  James  Ferris,  purchased  he 
equity  of  redemption  at  a  sheriff's  sale  on  a  judgment  against  the 
canal  company ;  and  in  March,  1833,  he  received  a  deed.  He 
paid  only  one  or  two  hundred  dollars  for  the  property ;  but 
whether  more  or  less,  he  acquired  only  such  rights  as  the  canal 
company  had.  He  came  into  their  place,  and  was  of  course 
bound  in  equity  and  good  conscience  to  pay  the  mortgage  debt. 

In  May,  1831,  seven  months  before  the  sheriff's  sale,  Craw- 
ford, the  mortgagor,  died,  leaving  six  children,  all  under  the  age 
of  twenty-one  years ;  and  leaving  no  widow  or  other  competent 
person  to  take  charge  of  his  affairs,  or  protect  the  rights  of  his 
children  or  creditors.  Administration  was  granted  to  Oakley,  a 
blacksmith  residing  in  another  county.  It  may  be  noticed  here, 
that  Ferris  succeeded  in  purchasing  the  equity  of  redemption  for 
a  mere  trifle,  by  representing  at  the  sale  that  he  was  a  relative 
of  the  childreu  of  Crawford,  and  intended  to  purchase  the  prop- 
erty for  their  benefit.  Ho  was  in  truth  a  cousin  to  the  children : 
how  he  intended  to  benefit  them  we  shall  presently  see. 

In  October,  1835,  Watt,  as  before  mentioned,  filed  his  bill  to 
foreclose  the  mortgage.  Ho  had,  prior  to  that  time,  received 
enough  from  the  collateral  securities,  to  pay  the  $>500  debt 
which  was  not  included  in  the  mortgage;  and  also  enough  to 
pay  more  than  three  fourths  of  the  amount  of  the  mortgage  debt 
These  payments,  it  will  be  remembered,  were  made  from  the 
moneys  of  Crawford,  after  he  had  conveyed  the  property  subject 
to  the  mortgage.  As  between  his  administrator  and  Ferris,  the 
owner  of  the  property,  there  was  a  plain  equity  to  have  the 
amount  which  had  thus  been  paid  on  the  mortgage  refunded  to 
the  administrator  for  the  benefit  of  the  creditors  and  children  of 
Crawford.  All  this  was  well  understood  by  Ferris.  He  not 
only  knew  that  ho  had  purchased  the  equity  of  redemption,  and 
nothing  more;  but  the  whole  matter  in  relation  to  the  collateral 
securities  had  been  explained  to  him  by  Watt  soon  after  the 
death  of  Crawford  in  1831 ;  and  he  was  then  told  that  if  Craw- 
ford's  money  paid  the  mortgage  debt,  Crawford,  or  more  prop- 
erly his  representative,  would  be  substituted  in  the  place  of  Watt 
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as  owner  of  the  snoilgage.  Biit  instead  of  actiJig,  as  he  proiiesBed 
to  do,  as  the  relative  and  friend  of  the  children  of  Crawford,  ht 
did  all  he  conid  to  deprive  them  of  their  just  rights.  In  his  an- 
swer to  the  bill  he  insisted  on  havii^  the  benefit  of  the  moueys 
which  had  been  realized  from  the  cdlaHeral  securities.  And 
what  is  still  more  remarkable,  Oakiey,  the  administrator,  who 
sliould  have  stood  up  in  defence  of  the  children  and  creditors  of 
Crawford,  fully  seconded  the  unjust  claim  which  was  set  up  by 
FeiTis.  These  two  defendants,  representing  interests  in  direct 
hostility  to  each  other,  appeared  by  the  saUfie  solicitor,  and  put  in 
substantially  the  same  answer.  It  is  not  very  important  to  in- 
qiiire  whether  the  administrator  acted  ignoranthy,  or  through 
design.  It  is  quite  clear  that  Ferris  intended  to  do  a  wrong  to 
all  who  had  an  interest  in  the  estate  of  Crawford.  But  truth  is 
mighty;  and  notwithstanding  all  the  pains  which  had  been 
taken  to  cover  it  up»  the  assistant  vice  chancellor  saw  through 
the  veil,  and  frustrated  the  plan  of  applying  the  money  of  Craw- 
ford's heirs  to  the  payment  of  the  debt  of  Ferris.  By  the  decree 
in  t})e  foreclosure  suit^  made  on  the  15th  of  April,  1840,  the 
amount  remaining  due  to  the  complainant  for  principal  and  in 
terest  was*  settled  at  $1065,85}  and  the  amount  which  thecom> 
plainant  had  received  from  the  collatea^l  securities  of  Crawford 
was  settled  at  $4396,05 :  and  out  of  the  moneys  arising  from  the 
sale  of  the  mortgaged  premises,  the  master  was  directed  to  pay 
the  complainant's  costs,  and  the  aforesaid  balance  of  principal 
and  interest  due  him :  the  master  was  then  to  pay  the  $4396,05  to 
the  administrator  of  Crawford;  imd.  the  siirplus  mp^ey  was  to 
be  paid  to  Ferris  as  the  owner  of  the  eqpity  of  xei^emption. 
This  decree  rendered  equal  justice  tp  all  parties,  by  chai;ging 
the  whole  mortgage  debt  on  the  land  wh^re  rt  properly  belonged. 
Prior  to  this  time  Oakley  had  died,  and  ad^iipistration  cfo 
6o9ti^  non  of  William  Crawford  had  been  granted  to  his  sou 
James,  who,  in  February,  1839,  was  substitutes!  as  a  defendant 
in  the  place  of  Oakley.  Although  the  decree  seciired  nearly 
four  thousand  four  hundred  dollars  to  the  new  administrator,  his 
solicitor  stxahgely  enough  united  with  I^erris  in  an  appeal  to  tbo 
chancellor.    This  leads  to  the  remark,  that  although  James 
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Gmwford  was  made  a  party  to  the  suit  in  1839,  it  was  done  witb 
out  his  knowledge  or  consent.  Ute  appeal  was  taken  in  the  same 
way ;  and  until  February,  1843,  he  had  never  heard  of  the  de^^ 
ciee,  nor  of  the  mortgage,  nor  that  this  or  any  other  chancery  suit 
was  in  existence  in  which  the  estate  of  Willisun  Crawford  had 
an  interest.  Hi^  name  had  been  used  by  Ferris,  and  the  solicitor 
of  Ferris,  without  his  knowledge,  ftnd  in  a  way  which,  if  he  had 
known  anything  about  it,  he  would  have  seen  to  be  alike  coa^ 
trary  to  his  duty  as  administrator,  and  against  his  interest  as 
one  of  the  children  and  heirs  at  law  of  William  Crawford. 

Having  foiled  in  the  purpose  of  getting  a  decree  which  would 
enable  him  to  appropriate  to  his  own  use  the  money  of  Qraw^ 
ford's  children,  and  having  no  hopiB,  beyond  delay,*  from  the 
uppeal  to  the  chancellor,  Ferris  entered  upon  another  pkm  for 
accomplishing  his  object.  Watt,  the  complainant,  had  an  ua« 
questionable  right  to  the  balance  which  bad  been  decreed  to 
him,  with  the  addition  of  costs :  and  to  nothing  more.  The 
other  branch  of  the  decree  was  made  for  the  benefit  of  Crawford's 
ostate.  The  appellant,  Claiborne  Ferris^  went  to  the  coniplain- 
ttnt's  solicitor  and  told  him  his  brother  James  had  concluded  to 
settle  the  matter :  and  on  the  4th  day  of  January, ,  1841,  tht^ 
amount  due  the  complainant,  with  costs,  was  paid ;  and  hi^ 
solicitor  was  requested  to  sign  a  stipulation  which  had  been  pre- 
pared by  the  solicitor  of  James  Ferris,  agreeing,  without  qnalifi- 
oation,  that  the  bill  should  be  dismissed.  But  the  complainant's 
solicitor  objected  to  signing  it  until  it  had  been  so  amended  as 
to  make  it  a  consent  to  dismiss  the  bill  '^as  to  the  said  complain- 
ant," and  nothing  more*  As  Crawford's  admioistratot  had  an 
interest  in  the  decree  to  more  than  four  thousand  dollars,  it  was 
rightly  judged  that  it  would  not  do  to  act  upon  this  qualified 
consent  to  dismiss  the  bill,  without  getting  an  authority  of  souva 
kind  from  the  administrator.  And  this  will  introduce  us  to  at^ 
other  chapter  in  the  history  of  this  flrauduient  transaetioa. 

In  February,  1839,  James  Ferris  Went  to  the  defendant,  James 
Crawford,  and  told  him  Oakley  was  dead,  and  requested  him  to 
t&ke  administration.  Crawford  objected,  that  he  had  no  time  to 
ggnre-^having  to  work  for  a  living — and  that  he  knew  nottiing 
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about  the  business  or  afiairs  of  the  estate.  This  I  have  no  doubt 
was  literally  true.  Ferris  reph'ed,  that  it  was  a  mere  mutter  of 
form ;  that  the  estate  was  insolvent ;  and  that  Crawford  would 
never  be  troubled  about  it :  that  if  he  would  go  over  to  the  sur* 
rogate's  office  and  give  in  his  name  as  administrator,  he,  Ferriis^ 
would  attend  to  all  the  rest.  Crawford  yielded  to  the  solicitatiou 
of  his  relative,  and  one  whom  he  esteemed  as  his  best  friend,  and 
took  the  administration.  He  did  not  take  it  for  the  purpose  of 
protecting  his  own  hiterest,  or  the  interests  of  his  brothers  and 
sisters;  for  he  did  not  know  that  bis  father  had  left  any  estate. 
Most  of  his  property  existed  in  such  a  form  that  his  children 
could  not  see  it;  and  James  was  told  the  wilful  falsehood  that 
the  estate  was  insolvent.  As  the  administration  was  now  iu  the 
bands  of  one  who  knew  nothing  about  the  true  state  of  the  case 
— who  supposed  there  was  nothing  for  him  to  do — and  who  had 
entrusted  every  thing  to  the  core  of  his  professed  friend,  Ferris 
very  naturally  concluded  that  he  should  be  able  to  succeed  in 
the  project  of  applying  the  money  of  Crawford's  children  to  his 
own  use.  The  first  thing  which  he  did  under  the  license  to  act 
for  the  new  administrator  was  to  have  him  substituted  in  the 
place  of  Oakley,  as  a  defendant  This  was  well  enough.  But 
the  appointment  of  his  own  solicitor  to  be  the  solicitor  also  of 
James  Crawford,  when  their  interests  were  directly  opposed,  wafl^ 
to  say  the  least  of  it,  a  most  shameless  transaction. 

Let  us  now  inquire  how  the  release,  which  was  necessary  to 
carry  out  the  plans  of  Ferris,  was  obtained.  It  bears  diite  Jan* 
uary  13,  1841 — nine  days  after  the  consent  to  dismiss  the  bill. 
It  should  be  borne  iu  mind  that  at  this  time  James  Crawfoid 
was  totally  ignorant  of  the  decree,  the  suit,  the  mortgage,  and 
every  thing  else  connected  with  the  controversy,  except  the  sin- 
gle fact  that  he  had  been  appointed  administrator  upon  an  estate 
which  he  had  been  tatight  to  believe  was  insolvent.  Such  was 
liis  state  of  mind  when  Ferris  applied  for  the  release,  or  a 
^  paper,"  as  he  called  it.  Ferris  told  him  there  was  about  $1800 
money  coming  or  due  to  the  estate .  that  there  were  debts  due 
from  the  estate  to  about  the  same  amount:  and  that  if  he  would 
sign  a  certain  paper  which  Ferris  would  procure  to  be  drawn  ug^ 
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he,  Ferris,  could  and  would  go  on  and  buy  up  the  debts,  and 
thought  by  so  doing  he  could  save  four  or  five  hundred  dollars 
to  the  estate.  With  the  fullest  confidence  in  the  honor,  intecrrity 
and  friendship  of  Ferris,  Crawford  attended  at  the  solicitor's 
office  and  signed  the  release,  without  knowing  what  was  its  real 
import  or  object.  Every  thing  that  Ferris  told  him  as  an 
inducement  to  sign  the  paper  was  false,  and  Ferris  knew  it. 
Instead  of  only  $1800  due  to  the  estate,  there  was  a  decree  in 
favor  of  the  administrator  for  $4400;  and  instead  of  $1800  of 
debts  against  the  estate,  these  debts  only  amounted  to  from  three 
to  five  hundred  dollars.  Instead  of  an  estate  which  was  worth 
nothing  to  the  children,  there  would  remaiafor  them,  after  pay- 
ing the  debts,  about  four  thousand  dollars.  Ferris  was  not  only 
false  in  his  account  of  the  existing  state  of  things,  but  he  was 
false  in  his  promise  for  the  future.  He  did  not  "  buy  up"  or  pay 
the  debts  of  the  intestate;  but  left  Crawford  to  he  cited  by  the 
creditors  of  the  intestate  to  render  an  account  before  the  surro- 
gate. This  last  transgression  was  the  means  of  unveiling  the 
whole  scheme  of  fmud.  It  brought  Crawford  into  connection 
with  several  individuals  from  whom  he  learned  for  the  first  time 
how  grossly  he  had  been  deceived.    This  was  in  February, 

1843.  He  thereupon  apfx)inted  a  new  solicitor,  and  in  May, 

1844,  the  decree  which  had  been  made  in  his  favor  was  affirmed 
by  default.  In  Augtist  of  that  year,  he  gave  notice  to  the  solteitors 
of  Ferris  that  he  intended  to  proceed  to  the  sale  of  the  mortgaged 
premises  under  the  decree.  On  the  3d  of  October  following,  the 
sale,  which  had  been  duly  advertised,  was  made,  and  the  prop- 
erty was  purchased  by  Crawford  for  the  sum  of  three  thousand 
dollars. 

Ferris  seems  now  to  have  thought  himself  in  some  dan^r; 
and  on  the  10th  of  October,  1844,  he  gave  notice  of  the  niotioa 
out  of  which  this  appeal  has  grown.  The  motion  was  for  an 
order  setting  aside  the  sale,  dismissing  the  bill,  and  perpetually 
staying  all  proceedings  under  the  decree.  The  motion  was 
founded  principally  on  the  release;  and  its  object  was  to  carry 
out  the  plan  of  wronging  the  creditors  and  orphan  children  of 
William  Crawford.    Such  a  motion  never  ought  to  prevail ;  and 
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ttever  shall^  with  i&y  confient«    Fraud  in  all  its  forms  is  athi; 
to  be  aliiiorred ;  aiid  4t  ia  especially  odious  v/ben  praetised  upM 
the  young)  the  ignorant  and  (he  defent^elesa 

Tlie  motion  was  grauted  by  the  vice  chancellor;  but  on  up* 
peal  to  the  diancellori  the  order  was  reversed ;  and  the  motioii 
was  denied  with,  costs.  That  was  a  righteous  judgment,  which 
willy  I  tmst,  he  upheld  here,  nud  every  M'hei:e»  It  took  nothing 
from  either  party ;  but  left  them  in  possession  of  all  such  legal 
and  equitable  rights  as  they  had  before  the  motion  was  made. 
It  was  only  a  refusal  to  give  efli-ct  to  a  release  obtained  by  bad 
meaos)  to  be  used  for  bad  ends. 

A  good  deal  was  said  on  the  argument  about  setting  aside  a 
release  on  motion,  instead  of  awarding  an  issue  to  try  its  valid- 
ity. There  is  no  doubt  but  that  a  release  may  be  set  aside  or 
cancelled  on  motion.  It  has  been  done  repeatedly*  This  is 
abundantly  proved  by  the  cases  cited  at  the  ban  And  as  to 
awarding  an  issue,  that  is  not  according  to  the  usoal  course  of 
the  court  of  chancery^  That  court  adjudicates  upon  questions 
of  &ct,  as  well  as  of  law;  and  overturns  deedis,  and  even  judg- 
ments) for  fraud,  without  the  aid  of  a  jury.  And  final ly^  the  vice 
chancellor  was  not  asked  to  set  aside  the  release,  nor  ha^  it  been 
set  aside  by  the  chancellor.  It  is  in  as  full  force  ik>w  as  it  ever 
was.  The  chancellor  has  only  refused  to  give  effect  to  tbd 
release;  and  it  would  be  strange  indeed  if  any  court  could  not 
do  that^  when  an  instrument  obtained  by  wicked  means,  for 
wicked  ends,  is  brought  forward  as  aground  ibr  either  making 
or  opposing  a  motion. 

Then  it  is  said  that  the  appellants  have  not  had  an  opportu- 
nity to  answer  the  allegation  of  fraud.  There  is  not  a  word  in 
the  ease  going  to  justify  the  remark ;  and  for  on^  I  disclaim  all 
authority  to  review  the  decisions  of  the  chancdllor,  olr  of  any 
oilier  court,  npoh  the  suggestions  of  cdunsel,  or  itpon  ahy  thing 
else  not  appeitring  in  the  papers  before  Us.  Whisti  the  all^atitin 
of  frond  was  set  up  in  the  opposing  papers^  the  appellatits  might 
have  withdrawn  their  motion,  and  renewed  it  at  another  tinie  oil 
papers  repelling  the  charge,  if  buch  eduld  be  procured.  Or  thfiy 
might  havo  ^sked  the  vice  chaneollor  to  su^pabd  the  mdtidtt 
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itatil  Ihey  could  axi^^wer  the  opposing  affidavit^;  and  there  oon 
^  no  doubt  that  the  application  wouUl  hav!e  been  gnuited  But 
Ihey  evidently  chose  to  go  on  witfi  the  motion  upon  the  papers 
as  they  were,  and  take  the  ehmieoa  of  a  decision  in  their  fiiyor. 
They  probably  said  to  the  vice  chau/dellor,  ^  we  are  honest  men, 
and  could  answer  the  charge  of  fraud  if  we  chose  to  do  so ;  but 
wo  insist  thai  you  cannot  try  the  validity  of  the  release  in  this 
form,  and  therefore  our  motion  must  be  granted.'^  And  beyond 
this,  they  probably  argued  tliere,  as  they  have  here,  thai  no  fraud 
was  proved  by  the  opposing  ]xipers.  But  whatever  was  the 
course  of  the  argument,  the  matter,  aQer  it  bad  been  under  dis- 
cussion for  more  than  a  week,  was  left  for  decision  ou  the  papers 
as  they  then  stood.  The  vice  chancellor  decided  in  favor  of  the 
appellants.  Upon  what  ground,  does  not  appear:  but  whether 
be  held  that  there  was  no  fraud,  or  that  he  ought  not  to  inquire 
into  it,  he  was,  I  think,  equally  in  error ;  and  that  error  has  been 
properly  corrected  by  the  chancellor. 

It  has  been  further  urged,  that  the  chancellor  should  have 
awarded  an  issue  to  try  the  question  of  fraud,  or  sent  the  motion 
back  to  be  re-heard  by  the  vice  chancellor.  It  would  not  have 
been  according  to  the  usual  course  of  the  court  to  do  either  of 
Ihcsc  things.  And  besides,  there  is  nothing  in  the  case  to  show 
that  the  chancellor  was  requested  to  award  an  issue,  or  order  a 
rehearing.  Nor  has  it  been  even  suggested  by  counsel  that  any 
such  reqt:iest  was  made.  It  will  be  time  enough  to  review  the 
chancellor's  judgment  upon  such  a  motion,  after  the  motion  shall 
have  been  made  and  decided. 

A  loud  complaint  is  made  that  the  appellants  are  in  danger 
of  suffering  damage  in  consequence  of  the  denial  of  their  motion. 
If  tb«  feet  be  so,  it  is  a  state  of  things  which  baa  been  brought 
about  by  their  owa  misconduct  They  should  have  come  into 
eourt  with  clean  hands,  asking  nothing  but  equity.  But  instead 
06  doing  thali  they  in  the  first  place  perpetrated  a  gross  fbaud 
4Q0I1  the  administrator,  and  then  came  and  asked  the  court  to 
a^  them  in  consummating  the  injustice.  If  the  motion  had  been 
gianted,  they  would  have  accomplished  their  object,  and  a^^iro- 
pciated  $4400  of  the  administrator's,  money  to<  their  owa 
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In  other  words,  they  would  have  got  the  land  for  a  sum  less  by 
that  amount  than  they  had  agreed  to  pay  for  it.  They  pur- 
chased suhject  to  the  whole  mortgage  debt,  of  which  they  have 
only  paid  a  small  part  The  rest  they  seek  to  throw  upon  the 
creditors  and  children  of  the  mortgagor.  If  the  appellants  had 
relinquished  their  fraudulent  purpose,  and  offered  to  pay  the 
amount  decreed  to  the  administrator,  it  is  quite  probable  that  the 
sale  would  have  been  set  aside.  Indeed,  I  do  not  doubt  that  it 
would  have  been  voluntarily  relinquished ;  for  there  is  nothing 
in  the  case  to  show  that  the  administrator  desires  any  thing 
more  than  simple  justice. 

The  appellants  insist  that  the  decree  was  satisfied  by  the  pay- 
ment  which  was  made  to  Watt,  the  complainant ;  and  that  there 
was  no  longer  any  authority  to  sell.  If  that  be  so,  then  no  title 
has  passed  by  the  sale,  and  the  appellants  will  not  be  injured  by 
allowing  it  to  stand.  And  Itere  I  may  remark,  that  by  affirming 
the  chancellor's  order  we  decide  nothing  concerning  the  validity 
of  the  sale.  We  simply  say  that  it  was  right  to  deny  the  motion. 
That  leaves  it  open  to  the  appellants  to  try  the  validity,  both  of 
the  release  and  the  sale,  in  an  action  of  ejectment.  But  if  they 
will  take  my  advice,  it  is  that  they  pursue  the  safer  and  better 
course  of  paying  the  administrator  what  is  justly  due  him,  with 
costs :  and  should  the  administrator  refuse  to  accept  the  money 
and  relinquish  the  sale,  there  can  be  little  doubt  that  he  may  be 
compelled  to  do  it.  And  so  the  worst  thing  that  can  happen 
from  our  affirming  the  chancellor's  order  is,  that  the  appellants 
may  be  obliged  either  to  give  up  the  land,  or  to  do  equity,  and 
pay  the  whole  mortgage  debt 

What  I  have  said,  relates  principally  to  the  appellant,  James 
Ferris.  In  January,  1839,  he  conveyed  the  property  to  his 
brother  Floyd  T.  Ferris  and  took  back  a  mortgage  for  $4500. 
The  beneficial  interest  in  that  mortgage  is  now  claimed  by 
Claiborne  Ferris ;  and  for  that  reason  he  made  himself  a  party 
to  the  motion,  although  not  a  party  to  the  suit  If  it  was  proper 
for  him  to  join  in  the  motion,  then  Floyd  T.  Ferris  should  also 
have  joined,  for  he  owns  the  equity  of  redemption.  But  we 
need  not  trouble  ourselves  about  the  question  of  parties,  nor 
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about  the  transactions  between  these  brothers.  Whatever  equities 
may  exist  as  between  themselves,  it  is  sufficient  to  say  that 
Floyd  and  Claiborne  both  came  in  under  James,  and  pending 
the  foreclosure  suit.  They  acquired  no  greater  rights  than  he 
had  ;  and  of  course  they  hold  the  property  subject  to  the  original 
mortgage  to  Watt,  and  to  the  decree  which  has  been  made 
upon  it. 

In  every  view  of  the  case,  I  am  of  the  opinion  that  the  order 
of  the  chancellor  is  right  and  should  be  affirmed. 

On  the  question  being  put,  "Shall  this  decree  be  reversed?'' 
all  the  members  of  the  court  who  were  present  and  heard  the 
argument,  to  wit :  The  Chief  Justice,  and  Senators  Backus, 
Barlow,  Beekman,  Chamberlain,  Clark,  Deto,  Emmons, 
PoLsoM,  Hard,  Jones,  Lott,  Mitchell,  Porter,  Scovil, 
Talcott  and  Varney  (17)  voted  in  favor  of  affirming. 

Decree  affirmed. 


Wallis,  appellant^  7>s.  Loubat,  respondent. 

Jl  solicitor  or  coansellor  of  th^  court  of  chancery  is  not  permitted  to  contract  with 
his  client  for  a  part  of  the  subject  matter  of  the  litigation,  as  a  compensation  for 
his  services. 

Accordingly  where  a  bill  in  chancery  was  filed  for  the  specific  performance  of  a  con- 
tract to  exchange  real  estate,  and  the  rents  of  the  defendant's  property  of  which 
the  complainant  claimed  a  conveyance  were  paid  to  a  receiver  in  the  progress  of 
the  suit,  who  after  a  decree  dismissing  the  bill,  paid  the  same  to  the  solicitor  for 
the  defendant,  who  was  also  the  defendant's  counsel,  who  claimed  the  same  under 
an  agreement  with  his  client  that  he  was  to  retain  them  for  his  services  in  the 
cause;  on  an  application  to  compel  him  to  pay  them  to  the  defendant,  held  that 
such  agreement  was  void. 

Attorneys  and  solicitors  are  public  officers  and  are  subject  to  the  control  of  the  courtr 
in  which  they  practice ;  and  are  bound  when  they  undertake  the  prosecution  or 
defence  of  suits  to  serve  their  clients  for  the  fees  allowed  by  law. 

A  eountellw  may,  however,  stipulate  with  his  client  for  a  reasonable  reward  for  his 
services,  irrespective  of  the  allowance  in  the  fee  bill,  though  he  is  solicitor  or 
attorney  in  the  same  cause. 
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Oiy  appeal  from  a  deciee  of  ihe  couit  of  ctuuicery,  affinoidg 
a&  bt^t  Kkiadd  by  the  rice  cbaocellor  of  the  first  circuit  For 
the  frets  lift  the  case  and  the  opinion  of  the  chancelloj,  sec  tO 
Paiffe^  36d.    The  case  v;iM  submitted  on  wrtltea  aigiimeDla:  bj 

A.  Hi  WaJlis,  for  the  appellant,  and 

M.  R.  Zabriskie^  for  the  respondent 

Bronson,  C.  J.  delivered  an  opinion  in  favor  of  af&rmingthe 
decree  appealed  from,  on  the  ground  that  Anderson  liad  no 
authority  from  Loubot  to  make  such  a  bargain  as  that  set  up  by 
tiie  appellant.  He  however  stated  that  he  did  not  intend  to  inti- 
mate a  doubt  but  that  the  chancellor  was  right  in  the  view 
which  he  had  taken  of  the  case. 

Barlow,  Hand  and  Wright,  Senators,  delivered  opinions 
in  favor  of  affirming  the  decree,  upon  the  grounds  taken  by  the 
chancellor. 

Upon  the  question  being  put, "  Shall  this  decree  be  fsversed?" 
all  the  members  of  the  court  present  who  had  heard  the  argu- 
ment, to  wit :  The  President,  the  Chief  Justice,  Mr.  Justice 
Iewett,  and  Senators  Backus,  Barlow,  Beers,  Bock££, 
BuRNHAM,  Chamberlain,  Corning,  Deyo,  Hand,  JoonsoNi 
Jones,  Lott,  Mitchell,  Porter,  Scovil,,Talcott,  Yarney 
and  Wright  (21)  voted  for  affirnung. 

Decree  affirmed. 


CASES 


ABGUSD  AND  DBTEBMINBD 


nr  THB 


SUPREME    COURT 


OF  THB 


STATE  OP  NBW-YORK, 


IN  MAT  TERM,  1M«. 


CosTiGAN  VS.  The  Mohawk  and  Hudson  Rail-Road  Ca 


When  0D6  oontncts  to  employ  anoUier  fiir  a  certain  time  at  a  specified  ocmpoifar 
tioD,  and  diachaigee  him  withoat  canee  before  the  expiration  of  the  time,  he  ie  in 
general  bound  to  pay  the  foil  amount  of  wagee  for  the  whole  time. 

fi)  hdd  where  the  party  was  employed  as  superintendent  of  a  rail-road  for  one  year 
at  a  salary  of  $1500,  and  remained  without  employment  during  the  whole  period 
MObsequent  to  his  dischaige,  haTing  given  notice  to  the  company  that  he  was 
ready  to  continue  in  its  bosuiess. 

But  in  a  suit  for  the  stipulated  compensation,  the  defendant  may  show  in  diminution 
of  damages  that  after  the  plaintiff  had  been  dismissed,  he  had  engaged  in  other 
business.    Per  Beibdsley,  J. 

80  it  may  be  shown  in  redaction  of  damages  that  employment  of  the  sanie  general 
nature  as  that  from  which  he  had  been  dismissed,  and  to  be  carried  on  in  the  same 
locality,  had  been  offered  to  the  plaintiff  and  refused  by  him  |  but  not  a  diffettnt 
kind  of  employment,  or  business  to  be  condoeted  at  another  place.  Per  Beabm- 
LW,  J. 

Bat  the  opportunity  to  be  so  employed  will  not  be  presomed,  but  must  h&  ttflbma* 
tively  shewn  by  the  defendant 

The  owusprobandi  xeels  on  the  party  asserting  an  affimatiTe  fact,  not  on  hfan  wiio 
denies  it 

Between  the  wrongdoer  and  the  party  injured,  the  piesamptioiM  xespectisg  dupotad 
ftcts  are  with  the  latter. 

ToL.  TL*  [W91  77 
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The  noreltj  of  a  paxtkular  action  or  defence,  where  the  &cts  on  which  it  ii  Ibimded 
are  of  common  ooconence,  ie  a  itrong  aignment  that  jt  cannot  he  upheld.    /Vf 

B£ARD8LEY,  J. 

Motion  on  the  part  of  th^  pteiiltiffj  to  set  aside  the  report  of 
a  sole  referee.  The  action  was  assumpsit  on  a  contract  by  which 
the  defendants  agreed  ta  employ  tt^  pI^ijQjjipF  to  serve  them  as 
superintendent  of  their  rail-road. 

The  case  proved  was  as  follows :  the  defendants  employed 
the  plaintiff  to  superintend  their  rail^roacl  for  one  year,  fitra 
May  1st,  1843— at  a  salary  of  ^^1600  for  the  yiar,  together  with 
the  use  of  a  dwelling  house  worth  $150  per  annum.  He  com- 
menced the  service  and  continued  in  tljc  employment  until  July 
1st  of  that  year,  when  he  was  disp^issed.  by  thgm  without  cause. 
Upon  this  he  gave  them  notice  that  he  was  ready  to  proceed  and 
perform  his  contract,  and  that  he  should  claim  his  salary  for  the 
entire  year,  according  to  the  agreement.  He  was  not,  however, 
allowed  to  go  on  with  the  business,  and  remained  wholly  unoc- 
cupied for  the  residue  of  the  year,  although  at  all  times  ready  to 
serve  according,  to  his  contract. 

The  referee  reported  $402,93  to  be  due  the  plaintiff;  which 
was  arrived  at  by  allowing  him  $626  on  account  of  salary,  and 
$62,50  for  being  deprived  of  the  house,  and  deducting  $284,59 
which  had  been  paid.  He  was  of  opinion  that  three  months 
was  a  reasonable  time  for  the,  plaintiff  to  find  other  employment, 
and  accordingly  allowed  him  the  amount  which  would  have 
been  due  for  five  months*  service** 

N.  Hill  Jr.,  for  the  plaintiff.  1.  The  plaiatiff  is/irti?ia/acse 
entitled  to  the.stipul^ted  compensation  for  the  whole  lime.  The 
cases  in  England  are  decisive  upon  the  question.  (1  Chitt  G&u 
Pr.  81 ;  Gandell  v.  Ponfigr^j/^  4  Ccfwp.  375 j  Paganij^  ^^>^* 
dolfij  2  Carr.  ^  P.  370;  BeestonY.  dollyer,  id.  607 ;  12  J^^ 
5B2,imii IBinff.  309, S^ C ;  Fawcefiy.  Cash,  BBfrn, ^AAl 
904 ;  and  see  Bird  v.  Bovd,  4  McCord,  247.)  The  cases  otShtmr 
turn  V.  Comstodc,  (21  Wend.  457,)  and  Heckscher  v.  McOrea^ 
(24  uZ*  304.)  are.npt  in  conflict  with. thia  mle,  for  iQ-the  fint,  i» 
only  principle  decided  was  that  in  anabtioacr  %-oontnel  Inr 
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tiwispoitatioa  the  damages  am  not  neee^sarify  the  amount  agtaad; 
to  be  paid ;  and  in  the  other,  which  was  an  action  by  a  ship 
OQi^ner,  for  deficient  freight^  it  was  diown.that  other  goods  were 
offered  to  be  laden  on  bo^rd)  and  all  that  was  determined  was 
that  in  such  a  case  the  damages  should  be  reduced. 

2.  The  entis  of  showing  that  the  plaintiff  could  have  obtained 
other  emptoyment,  rested  upon  the  defendants.  There  is  no 
presumption  that  one  can  obtain  employment  in  snpedntending 
a  rail-road  at  ^IfiOO^a  year.  If  a  minister  of.  the  gpspel  should; 
be  dismissed  without  cnuse,  epd  in  violation  of  a  cootmot,  is 
Aere  a  presumption  that  he  could  obtain  other  like  employment 
in  three  months?'  The  referee  has  determined  that  the  defen^ 
dant  eould  find  employment  at  the  same  rate  in  thsee  months* 
This  is  not  usually  attainable,  and<  is  not  to  be  presumed.  If 
he  had  decided  that'  he  might  hav^  obtained  employment  as  a 
common  laborer  at  the.  rate  paid  for  such  senrice^  it  would  have 
been  more  reasonable,  for  the  demand  for  comipon  labor  is  con* 
stant  and  uniform^  but  the  business  in  question  is  peculiar,  and 
the  call  for  it  limited.  The  defendant  was  not  bound  to  show 
that  he  had  sought  employment  and]  could  procure  none.  The 
burthen  of  proving  a  foot  rests  with,  him  who  asserts  it^  and 
who  would  avail  himself  of  it  The  defendants  set  up  that  the 
plaintiff  was  wilfully  out  of  employment;  but  idleness  is  a 
vice,  and  a  dereliction  of  duty  is  never  presumed.  {Starr  v. 
Peck,  1  HUl,  272.)  In  SiU  v.  Thomas^  (8  Carr,  ^  Pojp^ 
762,)  an  action  for  an  attorney's  bill  was  defended  on  the  ground 
that  the  plaintiff  had  not  communicated:  to  his  client  an  advan- 
tc^eoua  offer  of  compronaise)  but  the  court  held  that'  it  was  to 
be  presumed  that  the  communicatipni  was  made  until  the  con- 
trary was  shown.  Again,  every  presumption  should  be,  made 
against  a  wrongdoer.  {Armory  v.  DelamiriSf  I  Sir.  505;) 
The  oitiis  probandi  is  frequently  adjusted  upon  conaidemtions 
relating;  to  the  faeility  wfaich  one  party  has  over  the  otbec  of 
proving  the  disputed  fact  (6^resn^  Ev,  9Q^  §  79;  1  Gail. 
498:)  Ifj  in  fiiet,  situations  such  as  the  plaintiff  had  held  were 
obtainable^  it  nMght  easily  have  been  shown,  by  tfaedefendants; 
oitf  if  the  plaintiff  bad'  made  many  applications  and  fidledi  it 
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might  still  have  been  ui^d  that  the  &ct  that  no  opportunity  of 
employment  existed  had  not  been  proved.  On  the  other  hand, 
one  opportunity  shown  by  defendants  to  exist  of  which  they 
had  notified  the  plainti£f  would  have  proved  their  case. 

AT.  T.  Reynolds,  for  the  defendants,  relied  upon  Shanncn  v. 
Camstock  and  Heckscher  v.  McCrea^  cited  supra.  The  meas- 
ure of  damages  is  the  loss  that  the  party  has  really  sustained; 
and  if  the  plaintiff  could  remain  idle  and  recover  the  whole 
amount  of  salary,  upon  the  same  principle  if  he  had  left  without 
leave  or  a  valid  reason  the  defendants  could  have  ceased  using 
their  rail-road  and  recovered  from  liim  the  year's  profits.  It  is 
not  necessary  to  contend  that  the  plaintiff  could  have  obtained 
employment  as  superintendent  of  a  cail-road.  There  wen 
many  branches  of  industry  open  to  him ;  and  even  if  it  had 
been  shown  that  he  could  find  no  employment  he  is  not  entitled 
to  the  same  compensation,  for  a  life  of  ease  and  enjoyment  with 
leisure  for  mental  improvement,  which  he  would  have  earned  in 
a  laborious  occupation.  Suppose  the  engagement  had  been  for 
the  plaintiff's  life ;  on  the  principle  urged  he  would  have  been 
entitled  to  a  pension  equal  to  full  pay  as  long  as  he  lived. 
Slight  evidence  changes  the  ontis.  The  salary  which  the 
plaintiff  contracted  for  is  presumptive  evidence  that  he  is  a  man 
of  talent  and  acquirements.  Such  a  man  can  always  conmiand 
employment. 

By  the  Court,  Beardslet,  J.  As  a  general  principle, 
nothing  is  better  settled  than  that  upon  these  &cts  the  plaintiff 
is  entitled  to  recover  full  pay  for  the  entire  year.  He  was  ready 
during  the  whole  time  to  perform  his  agreement,  and  was  in  no 
respect  in  fault.  The  contract  was  in  full  foix^  in  favor  of  the 
plaintiff  although  it  had  been  broken  by  the  defendants.  la 
general,  in  such  cases,  the  plaintiff  has  a  right  to  full  pay.  The 
rule  has  been  applied  to  contracts  for  the  hire  of  clerks,  agents 
and  laborers,  for  a  year  or  a  shorter  tune,  as  also  to  the  hire  of 
domestic  servants,  where  the  contract  may  usually  be  detar- 
inihed  by  a  month's  notice,  or  on  payment  of  a  month's  wageai 
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The  authorities  are  full  and  decisive  upon  this  subject.  {Chii. 
on  Oont.  6th  Am.  ed.  576  to  681 ;  1  Chit.  Gen.  Pr.  72  to  83; 
Browne  on  Actions  at  Law^  181  to  6, 604, 6 ;  Beeston  v.  CMyer^ 
4  Bing.  309 ;  Fawcett  v.  Cash,  6  Bam.  ^  Adol.  904 ;  WOr 
Uams  V.  Byrne,  7  Adol.  ^  Ellis,  177 ;  French  v.  Brookes,  6 
jBjti^.  354 ;  Oandell  v.  Pontigny,  4  Camp.  376 ;  Robinson  v. 
Hindman,  3  ^jp.  236 ;  iSVni^A  v.  Kingsford,  3  /Sbo/^,  279 ; 
^mt^  V.  Hayward,  7  ^eIo2. 4*  JBffi^,  644.)  (a)  In  no  case  which 
I  have  been  able  to  find,  and  we  were  referred  to  none  of  that 
character,  has  it  ever  been  held  or  even  urged  by  counsel,  that 
the  amount  agreed  to  be  paid  should  be  reduced,  upon  the  sup- 
position that  the  person  dismissed  might  have  found  other  em- 
ployment for  the  whole  or  some  part  of  the  unexpired  term 
duriug  which  he  had  engaged  to  serve  the  defendant  And  yet 
this  objection  might  be  taken  in  every  such  case,  and  in  most 
of  them  the  presumption  would  be  much  more  forcible  than  in 
the  case  at  bar.  The  entire  novelty  of  such  a  defence  affords  a 
very  strong  if  not  a  decisive  argument  against  its  solidity. 
( The  Duke  of  Newcastle  v.  Clark,  8  Taunt.  602.)  Nor  do  I 
find  any  case  in  which  it  was  proved  that  other  employment 
was  offered  to  the  plaintiff  after  his  dismissal,  and  that  his  re- 
covery was  def^ted  or  diminished  because  he  refused  to  accept 
of  siich  proffisred  employment 

It  has,  however,  been  held,  and  rightly  so,  as  I  think,  that  where 
a  seaman  hired  for  the  outward  and  return  voyage,  was  im- 
properly dismissed  by  the  captain  before  the  service  was  com- 
pleted, a  recovery  of  wages  by  the  seaman,  for  the  whole  time, 
was  proper,  deducting  what  he  had  otherwise  received  for  his 
services  after  his  dismissal  and  during  the  time  for  which  his 
employer  was  bound  to  make  payment  {Abbott  on  Ship.  Hh 
Am.  ed.  442,  3 ;  Hoyt  v.  Wildfire,  3  John.  618 ;  Ward  v. 
Ames,  9  id.  138 ;  Emerson  v.  Howland,  1  Mason,  61,  2.) 

And  upon  the  same  principle,  where  a  merchant  engages  to 


(a)  The  role  of  damages  againit  the  employer  lor  the  breach  of  a  contract  to  per- 
ten  mechanieal  work  by  the  piece  ia  different  (Sstf  Clark  r.  Marsiglia,  1  J>n«9, 
317.) 
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fomtdi  a  given  quantity  oC  freight  for  a  ttap^  for  a  fmactHk 
ybyage;  and  fails  to  do  ^,  he  must  pay  dead  freight,  to  the 
amount  so  agreed  by  him,  dednotibg  whatever  may  have  beea 
received  from  other  persons,  for  freight  tdien  in  hen  of  that 
which  the  merchant  had  stipulated  to  f&mish.  {Atbattf  S77, 6; 
PuUer  V.  Sianifmhj  11  Ea»t,  232;  PvUer  t.  Hattiday,  U 
id.  494 ;  ^^^e  v.  Caiara,  2  OaU.  G6,  7S.)  UpcAi  this  prin- 
ciple, as  I  onderstand,  the  case  of  Sffidnnoh  v.  Comsieckj  (21 
Wend.  Atyfy)  was  decided.  The  defendants  there  engaged  to 
pay  the  plaintiffs  fifty-five  doHaors  for  the  transportation  of  is 
eertain  nnmber  of  horses,  on  Ae  canal,  from  Wfailehifl  to 
Albany,  but  fiiiled  to  'comply  with  their  agreement  An  acstidQ 
was  tbereDpoQ  brought  to  recover  the  fifty-five  dollars,  and  Aa 
ik>ntract  and  its  violation  having  been  shown,  <'  the  defendantii 
o&red  to  prove  that  ttie  damages  sustained  by  the  plaintifi  di0 
not  exceed  five  ddlars."  What  facts  were  offered  to  be  gifen 
in  evidence  in  order  to  establish  this  result,  cannot  be  collected 
widi  absolute  ^rtainty,  from  the  report  of  the  case,  but  it  does 
not  appear  that  any  objection  was  made  to  the  form  of  the  oflhr, 
and  the  report  shows  that  the  evidence  "toa^  objected  la  &mi 
excluded.  I  infer  then,  diat  the  offer  of  the  d^ndanls  was  to 
diow,  by  cmnpetecft  evidence,  that  lite  plaintifi  look  other 
freight  on  board  their  boat  instead  t)f  the  horses,  80  that  tbdr 
.  loss,  by  the  violiistion  of  this  contract,  was  but  small.  Upon  the 
ground  already  stated,  that  loss  was  die  anumnl  the  platntiii 
were  in  law  and  justice  entitled  to  recover.  So  this  court  held, 
and  as  the  evidence  had  been  rejected  in  the  court  belo^,  tta 
juc^fment  was  reversed.  The  views  Of  the  chancellor,  as  staled 
in  the  case  of  Taylor  v.  Bead,  (4  Paige^  671,)  are  to  the  same 
effect,  and  the  propriety  of  the  rule  seems  to  me  too  aj^Munent 
to  admit  of  doubt. 

In  these  cases  it  appeared,  or  was  ofimd  to  be  shown,  tinft 
th^  plaintiffs  had  in  fact  perforated  services  for  others,  nnd  for 
which  they  had  been  paid,  in  lieu  of  those  they  had  bound 
themselves  to  perform  for  the  defendants,  and  which  the 
latter  had  refused  to  receive.  In  Heckscher  v.  McCree^ 
(24  Wend.  304,)  the  court  went  a  step  further.     That 
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iMae  in  the  superidr  coort  of  die  city  of  New-York,  where 
McOea  was  plaintiff.  It  was  an  'action  for  dead  fre%ht  which 
the  plaintiff  claimed  under  a  q)ecial  epntcact  with  the  defen^ 
dttnts.  They  had  agieed  with  the  plaintiff  to  furnish  a  given 
number  of  tons  of  freight,  at  a  certain  price,  for  a  return  cargo 
from  China  to  New-York^  in  the  plaintiff's  ship«  A  part  of  the 
freight  was  fumished  by  the  defendants,  as  agreed,  but  they 
fell  short  about  one  hundred  and  thirty  tons.  The  agents  for 
the  defendants  at  Oanton,  where  the  ship  theh  was,  haVii^  no 
more  freight  to  put  on  board  Tor  the  defendants,  oflered  to  sup- 
jdy  the  deficiency,  from  the  goods  of  other  persons  in  their  hands, 
whi<;h  the  agetits  were  authorized  to  ship  to  the  United  States : 
such  shipment  to  be  made  at  a  reduced,  although  at  the  tbeh 
current  rate,  but  With  an  express  agreement  that  receiving  this 
freight  on  such  reduced  terms  should  not  interf^ne  with  the 
original  arrangement  between  the  parties  to  this  suit.  This 
offer  was  declined,  and  to  the  extent  of  this  deficiency  the  ship 
came  home  empty.  The  action  was  to  recover  for  this  deficient 
freight.  The  court  held  that  the  plaintiff  should  have  taken 
the  freight  offered,  although  at  a  rate  below  what  the  defen-* 
dants  had  agreed  to  pay :  that  so  fiir  it  would  have  relieved  the 
defendants  without  doing  injury  to  the  plaintiff,  and  by  which 
about  two  thirds  of  the  amount  now  claimed  might  have  been 
Mtved. 

In  all  the  cases  I  have  cited,  the  &cts  on  which  the  delin- 
quent party  sought  to  bring  the  amount  to  be  recovered,  below 
the  sum  agreed  to  be  paid,  were  proved  or  offered  to  be  proved 
on  the  trial.  Nothing  was  left  to  inference  or  presumption,  and 
it  was  virtually  conceded  that  the  ofius  cf  the  defence  rested  on 
the  defendant.  Hiey  are  also  cases  in  which  the  {daintifis  had 
either  earned  and  received  money  from  others,  during  the  time 
when  they  must  have  been  employed  in  fiilfiUIng  their  contract 
with  the  defendants,  or  in  which  they  might  have  earned  it  in 
a  business  of  the  same  character  and  descrij^ticm  with  that  which 
they  had  engaged  w^th  the  defendants  to  perform. 

The  principles  dsrtablished  by  the  cases  referred  to,  seem  Co 
fne  just,  and  altfaoti^h  I  have  found  no  case  in  w)iich  they  havii 
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been  applied  to  such  an  engagement  as  that  between  these  par 
ties,  still  I  should  have  no  hesitation,  where  the  facts  would 
allow  it  to  be  done,  to  apply  them  to  such  a  case  as  this. 

But  first  of  all  the  defence  set  up  should  be  proved  by  the  one 
who  sets  it  up.  He  seeks  to  be  benefitted  by  a  particular  mat- 
ter of  fact,  and  he  should  therefore  prove  the  matter  alleged  by 
him.  The  rule  requires  him  to  prove  an  affirmative  fact, 
whereas  the  opposite  rule  would  call  upon  the  plaintiff  to  prove 
a  native,  and  therefore  the  proof  should  come  from  the  defen- 
dant He  is  the  wrongdoer,  and  presumptions,  between  him 
and  the  person  wronged,  should  be  made  in  favor  of  the  latter. 
For  this  reason  therefore  the  onus  must  in  all  such  cases  be  upou 
the  defendant 

Had  it  been  shown,  in  the  case  at  bar,  that  the  plaintiff,  after 
his  dismissal,  had  engaged  in  other  business,  that  might  very 
well  have  reduced  the  amount  which  the  defendants  otherwise 
ought  to  pay.  For  this  the  cases  I  have  referred  to  would  fur- 
nish sufficient  authority.  But  here,  it  appears  that  the  plaintiff 
was  not  occupied  during  any  part  of  the  time  from  the  period 
of  dismissal  to  the  close  of  the  year. 

Again,  had  it  been  shown  on  the  trial,  that  employment  of 
the  same  general  nature  and  description  with  that  which  the 
contract  between  these  parties  contemplated,  had  been  offered 
to  the  pIainti£E|  and  had  been  refused  by  him,  that  might  have 
furnished  a  ground  for  reducing  the  recovery  below  the  stipu- 
lated amount.  It  should  have  been  business  of  the  same  char- 
acter and  description,  and  to  be  carried  on  in  the  same  region. 
The  defendants  had  agreed  to  employ  the  plaintiff  in  superin- 
tending a  rail-road  from  Albany  to  Schenectady,  and  they  cannot 
insist  that  he  should,  in  order  to  relieve'  their  pockets,  take  up 
the  business  of  a  farmer  or  a  merchant  Nor  could  they  require 
him  to  leave  his  home  and  place  of  residence,  to  engage  in  busi- 
ness of  the  same  character  with  that  in  which  he  had  been  em- 
I^oyed  by  the  defendants. 

I  think  we  cannot,  as  between  these  parties,  presume  that  tha 
plaintiff  might  have  been  so  employed  and  that  he  refused ;  and 
therefore  the  report,  in  my  judgment,  should  be  set  aside.    If 
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the  defendants  can  prove  that  such  employment  was  offered,  it 
may  reduce  the  amount  otherwise  recoverable ;  but  if  such  proof 
shall  not  be  given,  the  report,  I  think,  should  be  for  the  salary 
at  fifteen  hundred  dollars  a  year,  and  rent  at  one  hundred  and 
fifty  dollars,  and  for  a  full  year,  deducting  the  amount  which 
may  have  been  paid  towards  the  same. 

Report  set  aside. 


FosHAY  vs.  Ferguson. 


An  action  for  malicioas  proMcation  cannot  be  maintamed  without  showing  the  •!>> 
■ence  of  probable  cause,  in  addition  to  proof  of  ezpnei  malice. 

Probable  cauie  is  a  reasonable  suspicion  supported  by  circumstances,  sufficient  to 
wanant  a  cautious  man  in  the  belief  that  the  person  accused  is  guilty  of  the  offence 
charged ;  and  such  cause  will  afford  a  defence  to  the  action  for  malicious  prosecu- 
tion, however  innocent  the  plaintiff  may  be. 

But  the  facts  inducing  the  suspicion  must  he  known  to  the  defendant,  or  he  must 
have  had  information  of  them  at  the  time  of  commendng  the  prosecution,  or  they 
will  not  avail  him.    Per  Bbonson,  C.  J. 

Where,  in  an  action  lor  maliciously  indicting  the  plaintiff  for  stealing  cattle,  it 
appeared' that  the  plaintiff  who  was  driving  cattle  to  market,  had,  on  passing  the 
defendant's  farm  received  into  his  drove  two  of  the  defendant's  cattie,  and  had 
proceeded  on  his  journey  with  them  seventy  miles,  when  he  was  overtaken  by  the 
defendant  who  charged  him  with  the  theft,  and  the  plaintiff  paid  him  a  large  sum 
to  settle  the  affair ;  and  the  defendant  was  likewise  informed  that  the  plaintiff  had 
on  his  route  driven  off  cattie  belonging  to  another  person ;  held  that  the  actbn 
would  not  lie  though  it  was  shewn  that  the  plaintiff  had  instituted  the  prosecution 
from  mafidous  motives,  an4  the  defendant  had  been  acquitted. 

Action  for  a  malicious  prosecution,  tried  before  Ruggles, 
C.  Judge,  at  the  Westchester  circuit,  in  November,  1843.  The 
defendant  had  charged  the  plaintiff  with  stealing  two  of  the  defen* 
dant's  yearling  cattle,  for  which  the  plaintiff  was  indicted  in 
Oneida  county,  in  December,  1840;  and  he  was  tried  and 
acquitted  in  March  following.  The  leading  features  of  the  case^ 
so  far  as  they  were  known  to  the  defendant  at  the  time  he  went 
before  the  gfand  jury,  were  as  follows.  The  defendant  lived  in 
Herkimer  county.    He  owned  a  htm  in  Oneida  county  north  of 
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Rome,  where  lie  Icei^tt  eattTe,  unde!r  the  drai^  of  one  Lambert 
In  the  fafl  of  1840,  the  plaintiff  passed  thin  farm  urith  h  droVe  of 
cattle ;  and  Lambert  discovered  the  next  day  that  a  number  df 
the  defendant's  yearling  cattle  were  missing.  He  followed  ia 
the  route  of  the  drove,  and  found  all  but  two  or  three  of  the  cat- 
tie.  While  he  was  continuing  fhe  search  for  tbbse,  he  learned 
from  one  tSage,  that  several  of  his  cattle  had  been  driven  away ; 
that  he  had  pursued  and  overtaken  the  drove  at  Paris ;  had  re 
gained  his  cattle,  and  the  drover  had  settled  with  him.  Gage 
was  then  returning  with  his  cattle,  and  told  Lambert  he  had  no 
doubt  the  defendant's  cattle  were  in  the  drove.  Lambert  then 
went  to  the  defendant  with  this  information ;  and  they  pursued 
and  overtook  the  drove  at  Sharon,  about  70  miles  from  Rome, 
where  they  had  stopped  for  the  night  The  plaintiff  owned  and 
was  with  the  drove.  The  defendant  went  into  the  lot  wiUi  iim 
plaintiff  to  examine  the  cattle,  -nnde^  the  preteiiice  tbitt  he  Wanted 
to  purchase,  and  there  the  defendant  found  two  of  his  yeariings. 
On  being  asked  what  he  paid  for  such  yearlings,  the  plaintiff 
answered  that  he  could  not  tell-^hat  his  palrlner  had  pniebaeed* 
them.  The  defendant  then  told  the  plaintiff  that  be  did  nm  buy 
the  cattle  at  all,  but  took  them  from  him,  and  drove  them  off 
He  chaiged  the  plaintiff  with  stealing  the  cattle,  and  said  he 
had  a  Warrant  for  him,  and  would  take  him  back  to  Roizle.  The 
plaintiff  said  he  had  rather  settle  it ;  ikaA  he  had  n^ver  bera 
caught  in  such  a  scrape  before ;  that  he  had  got  his  foot  iu,  and 
most  get  out  of  it  as  well  as  he  could.  The  next  morning  the 
parties  settled  the  matter,  and  passed  reeeipts :  the  frfaintiff  pmd 
the  defendant  $200  in  cattle  and  $10  in  money ;  and  the  plain- 
tiff kept  the  defendant's  two  yearlings,  which  were  worth  about 
$10.  The  plaintiff  went  oh  with  the  drove  to  Westchester, 
where  he  resided.  Soon  after  the  defendant  returned  home,  and 
before  he  went  before  die  grand  jury  he  saw  Gage,  who  told 
him  about  the  plaintiff's  having  driven  off  his  cattle:  and  both 
expressed  the  opinion  that  all  was  not  right  with  the  drover. 
^he  plaintiff  soon  afterwards  brought  two  suits  against  the 
aefendant— one  for  slander  in  charging  him  with  stealing  the 
cattle ;  and  an  action  of  trover  to  recover  the  value  of  the  ca^ 
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^Iric^  tbc  defendant  iTeceiir^'on  ffie  seftlement.  Tbedefeodant 
then  went  before  die  grand  jury.  Evidence  wa^  given  lending 
to  show  that  the  plaintiff  was  riot  gttiUy  of  lai^^eny,  and  that  the 
defendant  acted  maliciously  in  making  the  complaint.  'On  the 
trial  of  the  indictment,  the  plaintiff  was  not  acquitted  on  the  case 
made  by  the  people ;  but  called  witnesses  on  his  part.  In  this 
action  the  jury  found  a  verdict  fdt  the  plaintiff  for  $250  damages. 

H  Spencer^  J.  A.  Spencer,  for  the  defendant,  moved  fdr  a 
ti^W  trial  on  a  case. 

M.  T.  ReyMld^,  for  the  plaintiff,  cited  1  Oreenl  A  136 ;  3 
I?w.  454;  SWask:0.  GSl;  4  5.^0.01;  11  Ad.^EHiSj 
483;  3  Bing.  K  C.  960;  4  **c(irf/,  3J39 ;  BuU.  N.P.  14. 

By  the  Coiirty  Bronbon,  CJh.  J.  There  was  evidence  enough 
in  the  case  to  w&rrant  the  jury  in  finding,  that  the  defendant  set 
the  prosecution  in  motion  from  a  bad  motive.  But  all  the  books 
agree,  that  proof  of  express  malice  is  not  enough,  without  show<^ 
ing  idso  the  want  of  probable  cause.  Probable  cause  ha^  been 
defined,  a  reasonable  ground  of  stisptcion,  isupported  by  circum- 
stances sufficiently  strong  in  themselves  to  warrant  a  cautious 
man  in  the  belief,  that  the  person  accused  is  guilty  of  the  ofibnce 
with  which  he  is  charged.  (Munns  v.  NemoUrs,  3  Wash,  C.  G. 
37.)  However  innocent  the  plaintiff  nlay  have  been  of  the  crime 
laid  to  his  chaige,  it  is  enough  for  the  defendant  to  show,  that 
he  had  reasonable  grotmds  for  believing  him  guilty  at  the  time 
the  charge  was  made.  In  Swain  v.  Stafford,  (3  Iredell,  N.  Car. 
289,  and  4  id.  392,)  the  action  was  brought  against  the  defen- 
dant, who  was  a  merchant,  for  charging  the  plaintiff  with  steal- 
ing a  piece  of  ribbon  from  his  store.  At  the  time  the  coin^aint 
was  m&de,  the  defendant  had  received  such  information  as 
induced  a  belief  of  the  plaintiff's  guilt;  and  although  it  lAe^- 
Wards  turned  out  that  the  property  had  not  been  taken  by  any 
one,  and  was  never  out  of  the  defendant's  possession,  it  was  held 
Ihat  an  action  for  malicious  prosecution  could  not  be  supported. 
The  doctrine  that  probable  cause  depends  on  the  knowIef%e  or 
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information  which  the  prosecutor  had  at  the  time  the  charge 
was  made,  has  been  carried  to  a  great  length.  Li  DelegcU  v* 
Btghley^  (3  Bing.  N.  C.  950,)  which  was  an  action  for  mali- 
ciously, and  without  probable  cause,  procuring  a  tliird  person  to 
charge  the  plaintiff  with  a  criminal  offence,  the  defendant  pleaded 
specially,  showing  that  the  plaintiff  was  guilty  of  the  offence 
which  had  been  laid  to  his  charge ;  and  the  plea  was  held  bad 
in  substance,  because  it  did  not  show  that  the  defendant,  at  the 
time  the  charge  was  made,  had  been  informed,  or  knew  the  &cta 
on  which  the  charge  rested.  The  question  of  probable  cause 
does  not  turn  on  the  actual  guilt  or  innocence  of  the  accused ; 
but  upon  the  belief  of  the  prosecutor  concerning  such  guilt  or 
innocence.    {Seibert  v.  Price,  6  WcUts  ^  Serg.  438.) 

Without  going  into  a  particular  examination  of  the  evidence 
in  this  case,  it  is  enough  to  say  that  the  defendant,  at  the  time 
he  went  before  the  grand  jury,  had  strong  grounds  ibr  believing 
that  the  plaintiff  had  stolen  the  cattle ;  and,  so  far  as  appears, 
not  a  single  fact  had  then  come  to  his  knowledge  which  was 
calculated  to  induce  a  different  opinion.  Although  the  plaintiff 
was  in  fact  innocent,  there  would  be  no  color  for  this  action,  if 
it  were  not  for  the  fact  that  the  defendant  settled  the  matter  with 
the  plaintiff,  instead  of  proceeding  against  him  for  the  supposed 
offence.  If  the  parties  intended  the  settlement  should  extend  so 
far  as  to  cover  up  and  pren^ent  a  criminal  prosecution,  the  defen- 
dant was  guilty  of  compounding  a  felony.  And  the  fact  that  he 
made  no  complaint  until  the  plaintiff  commenced  the  two  suits 
against  him,  goes  far  to  show  that  he  was  obnoxious  to  that 
charge ;  and  that  he  was  governed  more  by  his  own  interest, 
than  by  a  proper  regard  to  the  cause  of  public  justice.  But 
however  culpable  the  defendant  may  have  been  for  neglecting 
his  duty  to  the  public,  that  cannot  be  made  the  foundation  of  a 
private  action  by  the  plaintiff.  Although  the  defendant  may 
have  agreed  not  to  prosecute,  and  the  complaint  niay  have 
been  afterwards  made  from  a  malicious  feeling  towards  the 
plaintiff,  still  die  &ct  of  probable  cause  remains ;  and  so  long  as 
it  exists,  it  is  a  complete  defence.  There  is  enough  in  the  de- 
fendant's conduct  to  induce  a  rigid  scrutiny  of  the  defence.    But 


NEW-YORK,  MAY,  1946.  621 


*i    1 


Dowe  V.  Sehutt 


if  upon  such  scnitiny  it  appear,  that  he  had  reasonable  grounds 
for  believing  the  plaintiff  guilty,  and  there  is  nothing  to  show 
that  he  did  not  actually  entertain  that  belief,  thejl3  is  no  principle 
upon  which  the  action  can  be  supported. 

On  a  careful  examination  of  the  case,  I  am  of  opinion  that  the 
verdict  was  clearly  wrong.  But  as  the  charge  of  the  judge  is 
not  given,  we  must  presume  that  the  case  was  properly  sub- 
mitted to  the  jury ;  and  a  new  trial  can  therefore  only  be  had 

on  payment  of  costs. 

Ordered  accordingly. 


Dowe  vs.  Schutt  and  another. 

Where  croM  notes  are  made  and  specifically  exchanged  by  the  makers,  each  note  is 
the  proper  debt  of  the  maker  thereoi^  and  each  holder  is  a  porehaser  fiir  Talue. 

Per  BXARIMLBT,  J. 

And  if  such  notes  axe  transferred  at  a  discount  beyond  the  legal  rate  of  interest,  the 
makers  cannot  set  up  usury  against  the  endorsees.    Per  Beardslet,  J. 

Where  one  made  a  note  for  the  accommodation  of  the  payee,  vfko  gave  the  maker 
ucuHt^  that  it  should  be  paid  when  due^  and  then  transferred  it  at  a  greater  die- 
oonni  than  the  l^gal  rate ;  hdd  that  such  note  had  no  inception  imtil  soeh  trans* 
fer,  and  that  it  was  void  for  usuiy. 

Held  alsa,  that  the  maker  could  set  up  the  defence  of  usury,  although  the  payee 
when  he  tnmsferred  the  note  had  represented  to  the  holder  that  it  was  business 
paper. 

^nd  where  npon  such  transfer  the  payee  informed  the  holder  that  it  was  bosbeas 
p^per,  and  guarantied  the  payment  of  it,  and  the  maker  after  it  fell  due  took  it  up 
and  gave  his  note  directly  to  the  holder ;  hdd  that  such  second  note  was  usurious. 

But  the  payee,  in  a  suit  upon  the  guaranty,  could  not  set  up  usury.  Per  Beards- 
LST,  J. 

And  if  the  maker  had  pmchased  of  the  holder  his  claim  on  the  guaranty  against  the 
payee,  a  note  given  as  the  consideration  of  such  purchase  would  not  have  been 
usurious.    Per  Beardslet,  J. 

Assumpsit  on  a  promissory  note,  tried  at  the  Tompkins  cir- 
cuit in  August,  1844,  before  Monell,  late  C.  Judge.  The  note 
declared  on  was  made  by  the  defendants,  dated  April  16, 1841^ 
for  $263,  84,  and  was  payable  to  the  plaintiff  or  bearear  in  six 
months  from  date,  with  interest 
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The  defence  wos  usi^ry*  In  Januaryi  1840,  tb^  d^odaim 
gaTD  tl>eir  note  to  one  Soiithard  or  beared  for  SSSO,  payable  in 
one  year,  with  intere^t^  which  be  transferred,  to  the  pl^inti^  witi^ 
his  guaranty  endorsed  on,  it,  at  a  lai^  di3Coi|Qt  beyonfl{tbe;legal 
rate  of  interest  It  was  not  paid  up  when  it  fell  dp^  b^l  the 
note  in  suit  was  afterwafxjs  given  for  the  bolfiDcedue  upon  it,  ia 
order  to  take  it  up.  SSyid^nc^  i;i^aa  given  to  sbow  that  bofoce  ibe 
deliendants  gave  the  first  note  tp  Southard^  be  ag^^eed  to  turn  ^Qt 
to  them  his  books  of  account  on  which  several  hupfjped  dp)lai8 
were  dtie,  to  secure  ibe  payment  of  that  note ;  but  they  were 
never  in  fact  turned  out.  The  plaintiff  gave  evidence  to  show 
that  when  Southard  transferred  the  first  note  to  him,  he  repre- 
sented it  to  be  a  business  note. 

The  judge  charged  the  jury,  that  if  Southan)  sold  and  trans- 
ferred,  or  agreed  to  sell  and  transfer  his  books  and  accounts  to 
thedefendauts  as  a  consideration  for  tbefirst  not^  given  by  tb^, 
it  was  a  business  note  valid  in  Sootbard's  hands,  and  that  the 
plaintiff  in  that  case  would  be  entitled  to  recover,  althoi^h 
he  had  discounted  it  at  an  usurious  rate  of  interest ;  but  if 
Southard  only  agreed  to  assign  the  books  and  acQounts  oa  seat- 
rity^  then  the  note  was  accommodation  and  not  business  paper, 
and  if  it  was  transferred  at  a  discount  beyond  the  legal  rate  of 
interest,  the  plaintiff  could  not  recover.  The  plaintiff's  counsel 
excepted  to  the  last  proposition  of  the  charge.  He  requested  the 
judge  to  charge,  that  even  though  the  note  were  accommodation 
paper,  if  it  was  sold  by  Southard  to  theplaintiff  as  business  pa- 
per and  represjented  by  hjm  to  be  such,  and  was  purchased  as 
such  by  the  plaintiff  at  an  usurious  rate,  upon  tbefidth  of  such 
representation,  then  the  guaranty  of  Southard  was  a  valkl  cfm- 
tract,  and' the  defendants  by  executing  the  note  in  sntt  andtaking 
up  Southard's  guaranty  became  liable  to  the  plaintiff  to  the  ex- 
tent of  Southard's  liability,  that  is,  for  the  amount  advanced  by 
the  pIaintiff!on.  pu6cha9U)ig  the  first-note.  The  ju4ge.4QQlined 
to  cbfMTge  as  requested,  but  on  the  contrary  inttnicted  the  jq^ 
that,  upon  the  &Qts  asisumed  the  defendants  would  not  be  liatlei 
The  jury  found  a,  verdict  for  the  defendants,  and  tbe  pkintif 
moved  for  a  new  trial  on  a  case. 
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J^.  Sandfard  ^  G.  D.  %fir/i^  fot  the  plaiatl£  1.  Where  ne- 
gotiable paper  ii^  ipade  ^d;  dejiv^ed  to  a  pajrty  who  Jia^kes  aq 
express  agreement  tp  indeomjfj  tbeioalceri  this,  gives  the  paper 
a  Ipg^al  ioifeption,  ai^fl  it  is.  theiufefQijfrfirdib^^if^s. paper.  {Cum- 
erjKk  V.  Chaff dl^  24,  Wer^fL  94;  Jip^e  v.  Sim^f  1  jBant.  .^ 
J4r  621.)  2.  A  p^jty  rj^pra^eoting  pfper  which  he  offers  to 
trtuisfer  to  be  business  papyri  canaot  set,  up  usiuy  against,  the 
purchaser  oCUat  a  discpunt.  {Holn^syj  WiiUomh  WP^iglh 
326.)  The  guaranty  of  Southard  wa9  therefore  a  Talid  contract 
j)ot  infected  with  usury.  The  puitcbpse  or  extinguishn^ent  of 
that,  guaranty,  was  the  cons^erafion  of  the  note  now  sought  to 
be  recoyered.  The  note  therefore  is  free  from  usnry,  being  given 
for  a  demand  of  which  usury  could,  not  be  pipedicated^ 

J,  JL  Sjpenc^i  ^'^  ^e  dfsfendants,  was  stopped  by  the  court. 

By  the  C<niri,  Beardslet,  J.  There  was  no  error  in  tlie 
charge  of  the  judge.  If  th^  first  note  had  been  given  in  consid- 
eration of  a  sale  and  traneyGer,  or.  an  agreement  to  sell  and  trans- 
leri  to.  the  defendants,  debts  then  due  to  Southard,  it  would  have 
l^een  business  and  not  accommodation  paper  in  hi§  bands.  It 
would  have  been  but  the  copunon.  case  of  a  note  given  on  the 
purchase  of  property  by  the  makers^  and  which,  as  between 
them  and  the  seller,  they  would  be  boi^nd  to  pay.  Where  cross 
notes  are  made,  and  specifically  exchanged^  by  the  makers, 
each  note  is  the  proper  debt  of  the  maker  thereof,  and  eaph 
holder  is  a  purchaser  for  value.  As  the  note  is  a  debt  due  to 
the  holder,  and  his  property,  he  may  sell  it  on  such  terms. and  at 
such  price  as  he  pleases.  It  is  strictly  b^i^ess.  p^per,  and 
although  discounted  on  usurious  term^  thai  p^nnot,  affect  its  va; 
lidjty  as  respects  tb^  ovikjei.  ( Caft^^fm  v,  Ckappfilfj  2Aj  Wpnd. 
94,  and  authorities  rqfej^rfd Jo j  ChUty,.on  BUlSf  IQt^  Am*  edj 
70S,)  Insuch  ca^a:t|)6t.rel^fi(Ui^Qf.priQqipal  and  surety  does 
not  exist;  and  it,  is  plai|^t^atapron^  to  indemnify  the  maker 
would  not  be  implied*  Bi|f  wh^r^  a.  note  is  made  byoncf  per- 
son for  the  benefit  of  another^  a  promise  to  indemnify  the  maker 
exists,  for  in  every  case  of  suretiship  such  a  promiset  is  implied 
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by  law  where  none  has  been  expressly  made.  An 
tion  note  is  invalid  in  the  hands  of  the  person  for  whose  benefit 
it  was  made,  and  if  discounted  for  him  at  an  usurious  rate,  it  is 
equally  invalid  in  the  hands  of  the  person  who  thus  receives  it 
The  legal  attributes  of  accommodation  paper  are  not  changed 
by  a  promise,  performed  or  unperformed,  to  give  security  for  its 
pa3^eDt  by  the  person  for  whose  benefit  it  was  made.  It  is 
still  but  accommodation  paper.  The  person  for  whom  it  was 
made  cannot  collect  it.  As  to  him,  the  maker  is  but  a  surety, 
and  if  the  note  is  transferred  on  usuriousterms,  it  is  void  in  the 
hands  of  the  person  who  thus  receives  it.  These  principles  aie 
too  plain  to  require  a  reference  to  authority  for  their  support 
Upon  this  part  of  the  case  therefore,  as  indeed  throughout,  the 
charge  was  imobjectiouable. 

But  although  the  first  note  may  have  been  miavailable  in  the 
hands  of  Southard,  having  been  made  for  his  accommodation, 
still,  if  he  represented  it  to  be  business  paper,  and  it  was  pur- 
chased by  the  plaintiff  as  such,  relying  upon  the  truth  of  that 
representation,  then  although  the  purchase  may  have  been  at 
an  usurious  rate,  yet  as  between  the  plaintifi*  and  Soumard, 
there  would  be  no  usury,  and  the  latter  would  be  bound  by  his 
guaranty  that  the  note  should  be  paid.  This,  however,  would 
not  change  the  character  of  the  note :  it  would,  notwithslanding 
the  false  representation  of  Southard,  be,  as  to  the  makers,  usu- 
rious and  void.  {Holmes  v.  Williams,  10  Paige,  326 ;  Dix  v. 
Van  Wym^Hill,  522.)  And  the  note  in  suit  having  been 
given  b^^e  makers,  for  a  part  of  the  first  note  remaining  un- 
paid, and  in  substitution  for  their  liability  on  that  note,  is  equally 
invyHd  with  the  first  Had  these  defendants  gone  to  the  plain- 
ti^  and  agreed  to  purchase  of  him,  his  claim  upon  Southard, 
which  was  then  a  valid  debt  to  the  extent  of  the  money  advanced, 
and  had  the  note  in  suit  been  given  upon  such  a  purchase,  it 
might  have  been  obligatory  within  the  principle  of  the  case  6[ 
Holmes  v.  ^^fl^iams.  But  there  is  not  a  scintilla  of  evidence, 
nor  the  slighest  reason  to  believe,  that  this  note  was  given  upon 
any  such  arrangement  or  on  any  such  consideration.  The  guar- 
anty of  Southard  was  not  thought  of  by  either  party,  and  the 
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Hole  was  a  mere  renewal  of  the  former  invalid  security.    The 
second  note,  therefore^  as  well  as  the  first,  was  as  between  th 
parlies  void. 

New  trial  denied 


Ueanet  and  others  vs.  Heeket  and  others. 

Time  ii  mi  impMed  lioniie  fo  veawb  upon  nftvi|^ble  wtlem  to  enter  and  ooevpgf 
docks  ailjacent  to  such  waters,  in  the  manner  and  for  the  pnrpoees  contemplated 
Vy  their  erection ;  but  such  license  may  be  reToked  by  reasonable  notice  given  by 
the  owner  of  the  dock  to  persons  having:  vessels  lying  therein. 

IT  the  owner  of  such  dock  unfasten  and  cast  loose  a  vessel  lawfully  moored  fli  th* 
same,  without  such  notice,  he  is  liable  for  the  injury  wbieh  may  be  oecabaoaed  ts 
■uoh  vessel  thereby. 

And  the  damages  will  not  be  mitigated  by  proof  that  the  owner  of  the  vessel,  afUf 
it  had  been  wilfully  unfastened  and  cast  adrift,  had  neglected  to  take  such  me— 
ures  as  were  in  his  power  to  recover  and  secure  it 

Action  on  the  case,  tried  at  the  Kings  circuit  in  December, 
1842,  before  Kent,  late  C.  Judge.  The  suit  was  brought  to 
recover  the  value  of  a  vessel  called  a  barque,  belonging  to  the 
plaintiffs,  which,  as  Was  alleged^  was  lying  &stened  to  a  dock 
in  (he  East  river  in  the  city  of  Brooklyn,  in  July,  1842,  wheo 
the  defendants  severed  tlie  fastenioj^s  and  cast  her  loose,  by  rea* 
|on  of  which  she  floated  off  with  the  tide  and  was  injured  and 
rendered  worthless.  The  plaiutiifs  gave  evidence  tending  to 
prove  the  facts  alleged.  It  appeared  that  the  dock  was  in  pos> 
session  of  Heeney,  one  of  the  defendants,  and  that  it  was  in  aa 
unfinished  state,  and  that  the  vessel  was  &stened  to  it  without 
periuission  having  been  obtained  for  that  purpose.  There  was 
some  evidence  that  the  plaintiffs  claimed  to  be  owners  of  or  to 
have  an  interest  in  the  dock,  and  that  they  moored  their  vessel 
at  that  place  with  a  view  to  take  possession  of  the  dock.  Th« 
defendant  Heeney  directed  the  other  defendant  to  u^bsten  Iha 
vessel  and  cast  her  off,  which  was  accordingly  done.  Before 
the  vessel  bad  floated  tar^  and  while  she  might  have  beoD  over- 
liJcen  with  a  boat  and  brought  back  at  a  moderate  expense^  om 
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of  the  plaintifis  came  to  the  place  and  saw  what  had  been  done 
but  made  no  effort  to  recover  her,  and  she  afterwards  floated  off 
and  grounded  against  Staten  Island,  and  was  much  injured  and 
rendered  nearly  worthless. 

The  judge  charged  the  jury  that  if  the  owner  of  lands  adja- 
cent to  arms  of  the  sea  build  a  dock  for  landing  purposes,  if  it  be 
unoccupied  and  if  there  be  no  previous  prohibition  or  notice  to 
the  contrary,  the  owner  of  a  vessel  may  attach  the  same  to  such 
dock  and  let  her  remain  there,  paying  reasonable  wharfage^ 
until  he  should  receive  notice  to  remove^er,  and  that  the  pro- 
prietor of  the  wharf  had  no  right  to  set  her  adrift  without  giving 
such  notice  and  alio  w  ing  a  reasonable  time  for  her  to  be  unmoored. 
The  defendants'  counsel  excepted  to  the  charge,  and  requested 
the  judge  to  instruct  the  jury  that  if  the  plaintiffs  had  not  used 
reasonable  diligence  to  recover  the  vessel  after  she  was  adrift^ 
they  were  entitled  only  to  recover  such  damages  as  they  would 
have  sustained  if  they  had  used  such  diligence.  The  judge 
declined  to  charge  as  requested  and  the  defendants  again 
excepted.  The  jury  found  a  verdict  for  the  plaintifis,  and  the 
defendants  moved  for  a  new  trial  on  a  case. 

/  A.  Lott,  for  the  defendants.  1.  The  plaintifis  had  no  right 
to  fasten  their  vessel  to  the  dock  in  question.  It  is  not  proved 
to  have  been  a  public  dock  and  does  not  appear  to  have  been 
finished  and  ready  for  use.  Besides,  the  vessel  was  not  brought 
there  in  the  way  of  business,  but  in  order  to  take  possession  of 
the  dock.  2.  The  judge  erred  in  refusing  to  instruct  the  jury 
as  requested.  The  plaintifis  had  no  right  to  suffer  their  vessel 
to  drift  to  sea  without  any  effort  to  save  her.  They  should  have 
used  the  necessary  means  to  bring  her  back  and  the  damages 
would  have  been  the  expense  occasioned  by  doing  so ;  and  the 
jury  should  have  been  instructed  to  allow  such  a  sum  as  would 
have  been  necessary  for  that  purpose.  {Brownell  v.  Flagler^ 
6  HUl,  282 ;  Finch  v.  Brown,  13  Wend.' 601.) 

J,  T.  Brady ^  for  the  plaintiffs.  1 .  There  is  an  implied  license 
to  enter  a  dock  of  the  same  naturR  which  the  keeper  of  a.  tavern 
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Iiolds  out  to  the  public  to  come  into  his  house.  {BoU  v.  Sten^ 
net^  8  T.  R.  606;  Beardslee  v.  French^  7  Conn.  126.)  2. 
The  judge  laid  down  the  correct  rule  on  the  question  of  dama- 
ges.   {Hantner  y.  WUsey^  17  Wend,  91;  Otis  v.  Jones^  21 

W,394.) 

£y  ^Ae  Cot/r/,  Jehtett,  J.  I  am  of  opinion  that  the  chaise 
to  the  jury  is  sustained  by  the  principle  that  there  is  a  license 
implied  by  law  to  all  persons  navigating  public  waters,  to  oc- 
cupy such  erections  as  the  dock  in  question  in  the  manner  and  for 
the  purposes  contemplated  by  the  owner,  and  for  which  they 
are  constructed ;  and  that  it  was  not  necessary  for  the  plaintifis 
in  this  case  to  make  an  express  application  to  the  owner  for 
permission  to  do  so.  The  keeping  such  dock,  like  keeping 
an  inn,  confers  a  general  licence  to  all  persons  to  occupy 
it  for  lawful  purposes.  The  mind  of  the  owner  in  suph  cases 
is  presumed  to  assent  to  such  acts. 

The  plaintiffs'  occupancy  being  lawful,  the  defendants  could 
not  terminate  it  by  setting  their  vessel  adrifl  so  as  to  endanger 
its  safety,  until  they  had  put  the  plaintiffs  in  &ult.  That  might 
have  been  done  by  a  request  to  remove  the  vessel  followed  by 
neglect  or  refusal  on  their  part  to  comply  with  it,  within  such 
time  as  under  the  circumstances  would  be  reasonable.  If  the 
plaintiffs*  entry  into  the  dock  had  been  tortious^  then  indeed  the 
defendants  had  a  right  to  cut  loose  their  vessel  and  to  remove  it 
from  their  premises,  doing  no  unnecessary  damage  in  order  to 
the  enjoyment  of  their  rights. 

The  injury  complained  of  was  voluntary,  and  if  wrongful,^ 
the  plaintiffs  were  under  no  obligation  legal  or  moral,  to  take 
any  steps  to  mitigate  the  consequences  to  the  defendants.    A 
new  trial  must  be  denied. 

New  trial  denied. 
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GREOOftT  VS.  St&tkeh. 

Wh^fc^  fc  MMi»tu.luwi  or  •mwhwrfe  agttw  to  rgartnwf  »pti<ictthf  wtfite  ait  qftll 
OWD  materials,  Um  piopeity  of  the  article  ontil  ite  eomptetion  and  deliveiy  ii  Iftlkt 
maker,  and  not  in  him  for  whom  it  it  made.    Per  Bearjmlbt,  J. 
'  The  law  ia  the  same  where  th«  princifolpart  of  the  materiaJa  an  ftvniabcJ  hf  Hw 
manofactiirer  or  mechanic.    Ptr  Bcardslkt,  J. 

iMif  theeflipleTer  fttfnM  the  wheleQr  the  yrandpil  part  of  iii^mtUM^  bft 
neiakMr  theppapeity  in  ttoa  dmniif  Ihe  yrqpeeaef  the  «trh«    P€t  IfauRMfcVr,  J. 

Where  a  daowged  or  worn  q«i^  aitida  k  deliveied  to  anolbet  tp  be  •epelie4  m4 
renewed  by  the  labor  and  matrriala  of  the  latter,  the  property  in  the  ortiele 
together  with  the  acceeeorial  additions  ronoains  in  the  former  owner  during  te 
peffermanoe  of  the  woeh,  and  il  is  bis  when  eompleled 

4^  tbfl  ndt  of  law  ie  the  smm  ahhoogh  ifae  hibor  «iid  nwlerials  osed  i»  the  wnfmm 
greaUyesccedtheTalveoftheartiefewhenlrfttebefepairid.  Sokekimhat% 
worn  out  wagon  was  repaired  and  renewed,  which  when  completed  was  worth 
|8K),  and  the  cost  of  repairing  was  978,90. 

The  meobamc  however  has  a  Ken  for  hie  kbor  and  materia^  aad  aa^  MaiB  pofr 
session  until  he  is  paid.    Per  BEAaneunr,  X 

When  raw  materials  are  deliwiied  to  be  mmafaeliBicd»  and  the  iwwiglintund 
is  to  be  divided  between  the  respective  parties  in  oertain  proportions,  the 
#Dn  is  but  a  bailoient,  and  the  owner  of  the  materials  retains  his  thle  to 
Wrtil  has  ooatraet  is  oempletelf  eieeulBd.    Per  BiAEDeiiST,  J. 


GajtoR  from  the  SehohariQ  corooion  pleas,  |o  leview  a  judg 
wwX  of  that  oouK  ia  a  oanBQ  oommenced  by  Siryker  agaiiul 
(Sregory  ia  a  jostiea'*  wotK  and  detonaaioed  ia  (be  conunoD  pleaft 
on  appeal*  The  acticAi  woa  Uespaaa  for  a  wagon,  and  the  dden 
daat,  wbowasacoostabiejoslified  ibe  aeizureof  it  under  an  eiceco* 
tion  against  odc  Rose ;  and  the  question  was  whether  the  wagon 
wheo  ^ken  by  (he  defendant  belonged  to  the  plaintiff  or  Bose. 
Bmie  carried  on  the  buainesaof  blaeksmithing  and  waa  indeUad  la 
IbeplMntiffiaaeoosidiBrablaaanii  Tbeplaintiff was  theawnaroC 
an  old  wagon  which  Rose  agreed/ to  repair  for  bim  onaocoqat  oC 
thQ(  debt  The  iron  work  was  done  at  the  shop  of  Rose,  who  pro- 
cured the  wood  work  and  painting  to  be  done  by  another  person 
on  his  account,  and  changed  the  whole  to  the  piaintifil  The 
old  wagon,  except  the  iron,  was  worth  but  little ;  none  of  the 
wooden  part  was  used  in  the  reparation  except  the  tongue  and 
etener.    When  finished  the  wagon  was  worth  $90,  and  Koarfi 
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aoeootil  for  repairs  amounted  to  $78)60.  The  defendant  took 
the  WBgt>n  in  the  poeseasion  of  Rooe  immediately  i^Aer  it  was 
completed  and  sold  it  on  the  execution*  The  court  below 
charged  the  jury  that  where  an  article  is  left  to  be  repaired^  it 
remains  the  property  of  the  former  owner  when  completed^ 
although  the  repairs  exceed  the  Value  of  the  article  as  it  existed 
before  they  were  put  upon  it,  and  that  if  it  be  taken  by  another 
the  owner  is  entitled  to  recover  its  Talue  including  the  new  m^ 
teriais  used  in  the  repairs ;  and  ttmi  this  was  the  rule  of  ltiW| 
although  the  discrefmncy  between  the  worth  of  the  article  when 
tent  to  the  mechanic  and  its  Value  when  repaired,  was  as  greAl 
as  the  proof  showed  it  to  hare  been  in  this  case*  The  plaintiff 
bad  a  verdict  upon  which  the  court  gave  judgment^  and  tbi 
defendant  brought  error  hers^ 

'.  W.  Jackson^  for  the  plaintiff  in  error. 


il.  /?•  Menziej  for  the  defendant  in  error. 

Bff  the  Courts  BEARDSLfiV,  J.  The  principal  controversy 
In  this  cause  is  whether  the  wa^on  in  question  when  taken  by 
the  defendant  belonged  to  the  plaintiff  or.  to  Rose.  The  other 
^ints  were  disposed  of  by  the  jury  under  proper  instructioni 
from  the  court. 

As  the  value  of  the  new  materials  and  labor  used  and^m^ 
ployed  in  repairing  or  re<K>nstructing  the  wagon,  greatly 
exceeded  that  of  the  old  materials  used  in  the  operation,  it  was 
urged  that  this  was  really  a  contract  with  Rose  to  make  a  new 
wagon,  add  not  (br  the  repair  of  an  old  one^  and  therefore,  as 
most  of  the  materials  were  furnished  by  him,  his  right  of  pro(> 
erty  in  the  vehicle  would  continue  until  its  completion  and 
delivi  ry  under  the  contract 

No  doubt  where  a  manufacturer  or  mechanic  agrees  to  con* 
struct  a  particular  orticle  out  of  his  own  materials,  or  out  of  mtt 
leii^ials  the  principal  part  of  which  ara  his  own,  the  property  of 
|&«  artide,  until  its  completbn  and  deliveryi  is  in  him  and  not 
itt  the  iieison  tot  whom  it  was  intended  to  be  miide^    (1  Gwsmfi 
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TV.  2d  ed.  289 ;  2  Kent,  361 ;  Misrrilt  v.  Johnson,  7  Jduu 
473;  1  Chitt.  PI  7  Ann.  ed.  381 ;  Atkinson  v.  Bell,  8  Barn. 
4-  Cr£5^.  277 ;  2  Gft/«.  Cow.  Z.<ii/7,  270.)  But  it  is  equally 
clear,  as  a  general  proposition,  that  where  the  owner  of  a  dam- 
aged or  worn  ont  article  delivers  it  to  another  person  to  be 
repaired  and  renovated  by  the  labor  and  materials  of  the  latter, 
the  property  in  the  article,  as  thus  repaired  and  improved,  is  all 
along  in  the  original  owner,  for  whom  the  repairs  were  made, 
and  not  in  the  person  making  them.  The  agreement  in  such 
case  is  but  an  every  day  contract  of  bailment — locatio  operu 
faciendi :  {Story  on  BL  3d  ed.  i  421,  422,  a;  2  Kent.  688 :> 
and  the  original  owner,  so  far  from  losing  his  general  property 
in  the  thing  thus  placed  in  the  hands  of  another  person  to  l¥« 
repaired,  acquires  that  right  to  whatever  accessorial  additiorj* 
are  made  in  bringing  it  to  its  new  and  improved  condition. 

Nor  am  I  aware  that  in  this  class  of  cases  it  is  at  all  impor 
tant  what  the  value  of  the  repairs,  actual  or  comparative,  may 
be.  No  case  is  referred  to  which  proceeds  on  that  distiuctioni 
nor  any  writer  by  whom  it  is  adverted  to  as  material.  If  we 
adopt  this  distinction,  what  sliall  be  its  limit? /The  general 
property  must  be  in  one  party  to  the  exclusion  of  the  other,  for 
surely  they  are  not  tenants  in  common  in  the  thing  repaired.^ 
Shall  we  then  say  that  where  the  value  of  the  repairs  falls 
below  that  of  the  dilapidated  article  on  which  they  were  made^ 
the  original  owner  has  title  to  the  article  in  its  improved  condi- 
tion, and  vice  versa,  where  they  exceed  it  in  value,  title  to  the 
article,  as  repaired  and  improved,  passes  over  to  the  person  by 
whom  the  repairs  were  made  ?  Such  a  rule  would  certainly  be 
plain  enough,  and  probably  might  be  applied  iVilhout  great  dif- 
ficulty, to  any  particular  case.  But  it  would  be  found  to  give 
rise  to  a  variety  of  questions  never  heard  of  in  actions  growii^ 
out  of  the  reparation  of  decayed  or  injured  articles;  and  the  rple 
itself,  I  am  persuaded,  has  not  so  much  as  the  shadow  of  au- 
thority for  its  support  There  are  a  multitude  of  instances  in 
which  the  expense  of  proper  repairs  greatly  exceeds  the  vaioo 
of  the  article  on  which  they  are  made.  It  is  so  in  the  lowly 
operation  of  footing  an  old  pair  of  boots,  and  not  unfreqiiently  IB 
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repairing  a  broken  down  oarriage.  The  principle  contended  for 
by  the  defendant  is  not  necessary  (or  the  security  of  the  mechanic 
by  whom  the  repairs  are  made.  He  has  a  lien  for  his  labor  and 
materials,  and  may  retain  possession  until  his  just  demands  are 
satisfied.  {Story  on  BL  §  440 ;  Cross^  Law  of  Lt^,  331,  c/iap. 
21 ;  Chi  it  on  Cont.  5th  Am.  ed.  544,  5 ;  1  Cowen's  Tr.  295 ; 
Moore  v.  Hitchcock,  4  Wend.  292 ;  Grinnell  v.  Cook,  3  Hill^ 
491.)  This  affords  ample  protection  to  the  mechanic.  And 
who,  let  me  ask,  erer  heard  that  his  lien  was  limited  to  repairs 
which,  in  value,  fall  below  that  of  the  original  article  on  which 
they  are  made?  Yet  this  limitation  must  necessarily  exist,  if 
the  ground  assumed  by  the  counsel  for  the  defendant  is  well 
taken. 

Various  cases  have  arisen  in  which  property  in  a  raw  state  was 
delivered  by  one  person  to  another,  upon  an  agreement  that  it 
should  be  wrought  upon  and  improved  by  the  labor  and  skill 
of  the  bailee,  and  when  thus  improved  in  value  should  be 
divided  in  certain  proportions  between  the  respective  parties^; 
and  in  which  it  was  held  that  the  original  owner  retained  his 
exclusive  title  to  the  property  until  the  contract  had  been  com« 
pletely  executed ;  and  this,  notwithstanding  the  labor  to  be  per« 
formed  by  the  bailee  might  be  equal  or  even  greater  in  value 
than  that  of  the  property  when  received  by  him.  Thus,  in 
Pierce  v.  Schenck,  (3  Hill,  28,)  where  logs  were  delivered  at  a 
•  saw  mill,  under  a  contract  with  the  miller  that  he  should  saw 
them  into  boards  and  each  party  should  have  one  half,  it  was 
held  to  be  a  bailment  and  not  a  sale  of  the  logs,  and  that  the 
bailor  retained  his  general  property  until  the  contract  was  fully 
executed.  The  cases  of  Barker  v.  Roberts,  (8  Greenl.  101,)  and 
Rightmyer  v.  Raymond,  (12  Wend.  51,)  as  well  cis  many 
others,  are  to  the  same  effect.  To  be  sure  these  are  not  cases  in 
which  old  articles  were  io  be  improved  by  repairs  put  upon 
them ;  yet  the  bailment  in  each  is  of  the  same  nature  and  clas8| 
locatio  operis  faciendi  ;  and  as  to  this  question  the  same  princi- 
ple should  apply  to  both. 

If  I  employ  a  mechanic  to  make  a  new  article  for  me,  the 
Tight  of  property  while  the  work  is  going  on,  may  essentially 
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depend  upon  the  original  owoeiBbip  of  the  roaterioli  used  in  itt 
construction.  If  they  are  his,  or  chiefly  his^  we  have  seen  that 
the  property  remains  in  him.  If,  on  the  other  hand,  the  mate- 
rials used  were  mine,  the  geneml  property  is  in  me,  although 
he  may  add  some  small  proportion  of  his  own  materials.  (SUay 
on  £/. )  423 ;  I  Cwms  7V.  289.)  The  distinction  between 
these  cases  is,  that  the  first  is  a  contract  for  the  sale  of  the  arti- 
cle infiUurOj  the  latter  a  pure  bailment. 

It  was  not  pretended  that  the  real  design  of  the  plointiff  and 
Rose  was  to  have  a  new  wagon  made  in  the  name  of  repairing 
an  old  one,  and  that  such  a  trick  was  resorted  to  as  a  mode 
of  placing  the  property  in  the  Tehicle  while  being  constructed, 
beyond  the  reach  of  the  creditors  of  Rose.  We  must  assume 
that  these  parties  acted  with  fairness  and  meant  what  they  said; 
tfiat  the  real  object  was  as  expressed,  to  repair  an  old  wagon, 
and  not  to  make  a  new  one,  although  it  must  be  admitted  that 
the  process  of  reparation  has  resulted  in  a  substantial  re-con- 
ftmction  of  the  vehicle.  Still  the  contmct  was  for  repairs^  and 
not  for  a  new  wagon,  which  as  between  the  parties  to  the  con- 
tract should  determine  their  rights.  And  as  the  contract  was 
iiir  and  free  from  fraud,  the  defendant,  who  stands  in  the  place 
of  the  creditors  of  Rose,  must  abide  by  his  rights.  As  between 
the  plaintiff  and  Rose  the  property  was  in  the  former,  and  his 
light  is  the  some  against  this  defendant.  No  error  of  law  tbeiBi 
fine  oecuned  on  the  trial  of  the  causa 

Judgment  affirmedt 


''^ 
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Gloveb  vs.  Whitten^all, 

The  rtUxm  of  a  dieriff  endbned  upon  a  Jl.f4.  stating  the  ftcl  of  a  Ivvy  upon  the 
defeodant'a  prapcftj  ia  adnisBibla  etidenoafbr  the  dberiir  in  an  adion  agauut  bin 
liy  the  defendant  in  the  execution,  though  the  fi,  fa,  haa  not  been  filed  in  the 
derk'ii  office. 

Accordingly  where  a  sheriff  was  sued  tor  breaking  and  eiftering  the  p1aintiff\i 
dwelKng-honse  after  being  Ibrbidden  to  do  so,  and  hie  right  so  to  enter  depended 
wpou  his  having  preitiouslj  levied  upon  peswnal  pfeperty  therein ;  held  that  a 
staipment  of  such  levy  endorsed  by  the  defendant  upon  ihejl.fa,  which  had  not 
been  filed,  with  an  inventory  of  the  goods  levied  on  attached  thereto,  were  com- 
petent evidence  for  the  defendant 

.Trrspaqs  quare  damum  fregii^  tried  at  the  Cheiiaiigo  cir* 
ctiiliu  Janiuiry,  1846.  The  defendaot,  who  as  a  deputy  sheriff^ 
had  in  his  hands  tiji./a.  against  the  plaintiff,  went  to  bis  house 
on  the  2&th  day  of  December,  1840,  and  found  it  fastened  against 
him.  He  requested  admission  for  the  purpose  of  completing  an 
inventory  and  taking  charge  of  goods  in  the  house,  which  he 
insisted  be  had  levied  on  the  evening  before.  The  plaintiff  for- 
bade his  entering,  denying  that  he  had  made  such  levy.  The 
defendant  however  forced  open  a  door,  entered,  went  over  the 
bouse  and  made  an  inventory.  The  defendant  had  been  in  the 
house  the  preceding  day,  and  the  principal  point  in  controversy 
was,  whether  he  had  on  that  occasion  levied  upon  goods  therein. 
To  prove  thifi  levy  the  defendant  produced  the^./a.  against  the 
plaintiff,  which  was  received  by  him  on  the  26th  December,  and 
an  inventory  annexed  thereto,  as  follows :  *<  December  26, 1840. 
By  virtue  of  the  within^. /a.  I  have  this  day  levied  on  20  cows, ' 
too.  [naming  various  chattels  out  .of  doors.]  Al  house  of  James 
^  A.  Glover,  1  carpet  in  front  room,  &c.  [enumerating  certain  arti^ 
e)es  of  hous^oid  furniture,  <fcc.]  26th.  One  table  stand,  &c 
[mentioning  other  articles.]  The  inventory  of  the  above  levy 
was  begun  on  the  26tb  day  of  December  instant  and  completed 
on  the  day  following  so  far  as  the  inventory  ia  concerned  in  the 
house.  Dated  December  25, 1840.  W.  Hatch,  sheriff,  by  U. 
Wbittenhall,  dep."  There  was  a  return  written  on  the  back  of 
iheJLfa,  and  signed  in  the  same  manner  as  the  inventory,  sta* 
Vol.  II.*  80 
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ting  the  fact  of  a  levy  on  the  property  mentioned  in  the  iuven* 
tory  annexed,  on  the  25th  December,  1840;  but  the  writ  had 
not  been  filed  in  the  clerk's  office.  The  plaintiff's  counsel  ob* 
jected  to  the  reading  of  the  papers  annexed  to  and  that  written 
upon  the  execution  in  evidefice,  insisting  that  these  p<ipers  wero 
not  a  return  or  any  part  of  a  return  to  the  Ji.  fa.j  but  only  me- 
moranda of  acts  done  towards  executing  the  writ,  which  might 
be  changed  or  varied  by  the  sheriff  at  any  time  before  a  return 
responsive  to  the  mandate  of  the  writ  was  made  and  filed,  and 
that  at  all  events  such  written  statements  Were  not  evidence  for 
the  defendant  until  the  writ  had  been  actually  returned  and  filed. 
The  court  overrukd  the  objection  and  admitted  the  evidence^ 
and  the  plaititiff's  counsel  excepted.  There  was  other  evidence 
by  both  parties,  touching  the  fact  of  a  levy  on  the  26ih  Decem- 
ber; and  the  case  being  submitted  to  the  jury,  they  found  a  ver- 
dict for  the  defendant.  The  plaintiff  moved  for  a  new  trial 
on  a  case. 

/  A  Spencer^  for  the  plaintiff,  cited  Browning  v.  Havford^ 
(7  Hill,  120;)  Gyford  v.  Woodgatc,  (11  East,  297;)  Rex  v. 
Elk'ws,  (4  Burr.  2129  :)  Wood^s  Ins,  71 ;  Mic/iaels  v.  S/utw^ 
(12  Wend.  588 ;)  Com.  Dig.  Reiom.  O. 

X  A.  Collier,  for  the  defendant,  referred  to  Bealls  v.  Gucm- 
sey,  (8  John.  52 ;)  Cmocn  ^*  HilVs  Notes,  1082  to  1085 ;  Comdl 
V.  Cook,  (7  Cowen,  313;)  Spoor  r.  Holland^  (8  Wend.  445;) 
Butler  V.  Mat/nard,{\l  id.  553.) 

By  the  Court,  Beardslet,  J.  When  this  case  was  formerly 
before  the  court,  (6  Hill,  597,)  it  was  held  that  the  defendant's 
entry  of  the  plaintiff's  house  was  lawful,  prpvided  he  had  pre- 
viously levied  upon  property  therein.  The  only  material  ques- 
tion now  is,  whether  the  endorsement  on  the  writ  of^yii.  and 
the  schedule  annexed  were  admissible  as  evidence  in  favor  of  the 
defendant,  upon  the  fact  of  such  a  levy  having  been  made  on 
the  25th  of  December.  Such  a  levy  is  therein  stated  to  lusys 
been  made ;  but  the  objection  is  that  ttjese  statements  were  s^ 
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evidence,  because  the  writ  had  not  been  filed  in  the  clerk's 
office,  it  being  stiil  in  the  hands  of  the  officer. 

I  think  this  objection  cannot  be  sustained.  A  writ  oi  jLfa, 
commands  the  slieriff  to  make  the  money  of  the  goods  and  chat- 
tels of  the  party  against  whom  it  issued,  or  in  other  words  to 
levy  upon  and  sell  the  property  of  the  debtor,  and  thus  make 
the  money  to  satisfy  the  debt.  It  was  the  sheriff's  duty  in  this 
case  to  levy  on  the  property  of  the  present  plaintiff.  This  the 
sheriff  was  commanded  to  do ;  and  when  done,  he  might  with 
propriety  endorse  the  fact  on  the  process  in  his  hands.  A  sher* 
iff's  return  to  process  is  but  a  statement  of  whot  has  been  done 
in  obedience  to  its  command,  or  of  some  cause  for  not  having 
obeyed  its  mandates.  {SewclFs  Law  of  Sheriff,  384  ;  Brown- 
ing  V.  Hanford,  7  Hill,  120.)  Every  act  done  by  him  in  the 
course  of  the  execution  of  the  writ,  every  step  taken,  may  be 
endorsed,  as  they  occur.  First  the  levy — next  the  advertise- 
meut,  and  then  the  sale — each  in  its  order  is  an  official  net,  and 
each  may  thus  be  endorsed  as  they  are  successively  performed. 
In  the  aggregate  these  statements  will  furnish  a  complete  response 
by  the  officer,  and  a  full  return  to  the  writ;  and  each  part,  as 
made,  is  so  far  an  official  return.  In  practice  it  is  certainly  true, 
that  sheriffs  are  not  partiqilar  to  note  each  step  taken  in  the 
course  of  executinor  a  writ.  A  sreneral  return  at  the  close  is 
usually  made,  and  that  is  all  which  may  be  material  between 
the  parties  to  the  process,  and  ordinarily  all  which  is  material  to 
any  one.  Still,  it  would  be  strictly  within  the  limits  of  the  offi- 
cial duty  of  jthe  sheriff,  to  note  each  step  ns  taken  in  the  execu- 
tion of  process  in  his  hands;  and  as  each  is  an  official  act  done 
in  obedience  to  a  lawful  command,  the  law  makes  his  official 
statement  of  what  he  so  does,  evidence  in  his  favor.  The  ad- 
mission of  statements  made  by  a  party,  as  evidence  in  his  favor, 
in  any  case,  is  a  departure  from  the  general  rule  of  law  on  the 
subject.  But  the  exception  rests  on  peculiar  reasons ;  the  state- 
ment of  the  officer  is  official,  and  the  fact  recorded  was  his  offi- 
cial act,  done  in  obedience  to  a  legal  requirement.  An  officer 
cannot  be  expected  to  have  a  witness  present  at  all  times,  when 
in  the  performance  of  his  public  duty,  and  some  confidence  must 
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be, reposed  in  his  fidelity  and  troth.  The  evidence  is  not  oor> 
elusive,  but  no  rule  is  bener  settled  than  that  it  is  admissible^ 
{Oowcn  4-  aWs  Notes  to  PhU.  Ev.  157, 1083  to  1085, 1093,3, 
and  atilhorilies  there  cited.) 

Nor  should  the  rule  be  limited  to  such  returns  as  have 
been  filed  and  thus  become  matters  of  record.  The  state* 
ment  is  evidence  because  it  is  a  return,  so  far,  of  what 
the  officer  has  done  under  the  command  of  the  writ,  and  not 
because  it  is  such  a  statement  placed  on  the  files  of  the  court 
It  may  be  more  convincing  to  a  jury  when  it  appears  to 
have  been  filed,  and  thus  placed  beyond  the  power  of  the 
officer  to  suppress  or  mutilate;  but  that  does  not  touch  the 
question  of  its  competency,  however  strongly,  it  may  bear  upon 
its  credibility  and  force.  It  may  often  be  neoessary  for  an 
officer  to  prove  a  fact  thus  verified  by  him ;  as  a  levy  mode 
before  the  return  day  of  the  process  under  the  authority  of 
which  he  acted,  and  before  its  complete  execution.  He>may  be 
sued  in  trespass  for  the  levy  and  seizure,  and  -the  case  may  bo 
pressed  to  a  trial  at  an  early  day.  Why  should  not  his  endorse* 
ment  of  a  levy  on  process,  still  in  his  hands,  be  evidence  lor 
him  in  such  a  case,  as  it  is  conceded  that  it  would  be  if  the 
process  had  already  been  returned?  I  cannot  doubt  that  it 
would  be ;  and  for  myself,  I  should  rely  much  more  upon  sue* 
oessive  statements  made  by  the  officer,  as  he  advanced,  step  by 
step,  in  the  execution  of  process,  than  upon  any  return  in  groo^ 
wliich  he  might  noake  at  the  dose  of  the  business. 


New  trial  denied 
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Dunn  and  anothenr  w.  Hewitt* 

Where  a  bill  of  sale  has  been  given  upon  the  jHirehaM  of  petsonal  property,  a  partgr 

making  title  by  virtue  of  each  purchase  muat  produce  the  writkigi  and  oannot 

prove  the  tmnKfer  hy  parol. 
Otherwise  where  a  bill  of  parcele  only  is  delivered  Ij  the  seller.    Per  Jbwe^,  J. 
And  where  the  existence  of  the  bill  ef  sale  was  firrt  disclosed  on  a  second  eraM- 

examination  of  a  witness  who  had  oraUy  proved  the  tians&r  on  his  diiect  exaB>- 

nation,  the  parol  testimony  should  bo  stricken  out 

Error  to  the  SariatogQ  common  pleas.  Sally  and  Wealthy 
Dunn  sued  Hewitt  in  a  justice^s  coyrt  in  trespass  for  a  wagon. 
On  the  trial  it  appeared  that  the  defendant  took  the  property  as 
a  constable  by  virtue  of  an  execntion  from  a  justice's  court 
against  Peter  Dunn,  the  fall)er  of  the  plaintiffs.  The  plaintiff 
made  title  to  the  wagon,  ns  follows:  Peter  Dunn,  who  formerly 
owned  it,  confessed  a  judgment  in  fayor  of  one  Smith,  and  it 
was  sold  upon  an  execution  on  that  judgment  to  Marshall.  The 
plaintiffs  claimed  to  have  purchased  it  of  Marshall,  and  called 
P.  Dunn  as  a  witness  to  prove,  among  other  tilings,  the  fact  of 
such  purchase.  Re  testified  to  the  purchase  as  a  matter  within 
bis  knowledge,  and  .was  cross-examined  by  the  defendant 
The  plaintiffs  again  examined  him,  and  upon  a  further  cross- 
examination  he  disclosed  for  the  first  time  the  circumstance  that 
a  bill  of  sale  bad  been  given  by  Marshall  upon  the  purchase  by 
the  plaintiffs.  The  defendant  then  moved  to  strike  out  so 
much  of  his  testimony  as  related  to  that  transaction  unless  the 
writing  should  be  prodiiced,  on  the  ground  that  the  written 
transfer  was  the  only  competent  evidence  of  that  fact ;  but  the 
jostiee  refused  to  expunge  it,  and  the  bill  of  sale  was  not  pro>* 
duoed  The  justice  rendered  jadgment  for  tbe  plaintiff^,  which 
die  comtnoii  pleas  affirmed  on  certiorari^  and  the  defi»tdant 
taNMight  error  here. 

X  K.  Pi^rier^  for  the  plaintiff  fa  error. 

W.  T.  OdHlf  for  rtie  defendants  in  error. 
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By  the  Courts  JiEroiriErrT^  J.  The  actual  possession  of  the 
property  when  the  defendant  took  it  under  the  execution  was 
in  Peter  Dunn,  the  defendant  in  the  execution,  who  was  the 
former  owner  of  it ;  the  plaintifl^  therefore  were  bound  to  prove 
title  to  the  property.  It  is  a  general  rule,  that  when  written 
evidence  of  a  fact  exists,  all  parol  evidence  is  excluded.  There 
are,  however,  exceptions  to  the  nile,  such  as  that  written  ac- 
knowledopnents  and  receipts  need  not  be  produced,  or  their 
absence  accounted  for,  to  admit  parol  evidence  of  the  transac- 
tions which  they  are  designed  to  evince.  {^Tobey  v.  Barber^  5 
John.  72 ;  Southwick  v.  Hayden^  7  Coweny  334.)  So  a  bill  of 
parcels,  receipted,  of  the  sale  of  articles  of  personal  property 
need  not  be  produced  to  prove  a  sale ;  parol  evidence  is  compe- 
tent, on  the  ground  that  such  paper  generally  amounts  to  nothing 
more  than  a  receipt  for  the  price.  {Blood  v.  Harrington.  8 
Pick.  552.)  In  this  case  the  question  of  title  in  the  plaintifis 
was  directly  in  issue.  They  claimed  to  have  acquired  title  by 
contract  with  Marshall,  which  was  shown  to  be  in  writing  in 
the  form  of  a  bill  of  sale,  executed  by  Marshall  to  the  purchaser, 
and  to  be  in  the  possession  of  the  plaintiffs.  This  was  more  than 
an  ordinary  bill  of  parcels  amounting  merely  to  a  receipt  for  the 
price.  It  might  have  shown  a  different  transaction  than  that 
sworn  to  by  Dunn.  At  all  events  I  think  that  it  should  have  been 
produced,  or  its  absence  accounted  for  under  the  general  rule,  upon 
parol  evidence  if  the  contract  was  ad missible.  {Bullock  v.  Koon, 
9  Cowen^sRep.SO]  Cooper  y.  Motrelf  i  YeateSjSil]  Keelyy. 
Ord,  1  Dall.  310 ;  Curtis  v.  PaHon,  6  Serg.  ^  Rawle,  135.) 

The  next  question  is,  whether  the  justice  erred  in  refusing  to 
strike  out  the  parol  evidence  of  the  contract  I  think  he  did. 
It  is  well  settled  that  whenever  it  turns  out,  either  on  the  direct 
or  cross-examination,  that  a  writing  exists  with  regard  to  a 
transaction,  which  the  law  regards  as  the  best  evidence,  it  must 
be  produced  or  its  absence  accounted  for.  If  this  is  not  done, 
all  inferior  evidence  that  may  have  been  given,  will  be  stricken 
out  and  disregarded.  (1  Cowen  4*  ISlVs  Notes^  p.  541 ;  South* 
Vfick  V.  Bayden^  supra.) 

Judgment  aflSltmod. 
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Graves  and  another  1;^.  McKeon. 

dlUioagh  trespaflB  quare  dausumfregit  is  a  local  action,  and  when  originallj  pnwoi 
cuied  in  the  snpreme  court  or  in  a  court  of  common  pleas  must  bo  brought  in  the 
county  where  the  land  is  situated,  yet  such  action  may  be  brought  in  a  justice's 
court  of  a  different  county  from  that  in  which  the  land  lies. 

And  the  appellate  jurisdiction  of  the  common  pleas,  where  a  cause  is  brought  into  that 
court  by  certiorari  or  appeal,  is  not  affected  by  the  local  character  of  the  original 
action. 

Error  from  the  Columbia  common  pleas  to  review  a  judg- 
ment of  that  court  reversing  on  certiorari  a  judgment  rendered 
before  a  justice  of  the  peace.  The  plaintiffs  in  error  were  also 
plaintiffs  in  the  justice's  court.  The  return  states  that  they  de- 
clared against  the  defendant  "in  an  action  of  trespass  and  for 
breaking  in  and  destroying  and  taking  from  the  premises  of 
plaintiffs  certain  boards  and  other  fencing  stuff  and  converting 
the  same  to  his  own  use  ";  and  it  does  not  appear  that  there  was 
any  mention  of  the  place  where  the  premises  were  situated,  or 
where  the  trespass  was  committed.  The  defendant  did  not  ap- 
pear, atid  the  justice  after  examining  witnesses  on  behalf  of  the 
plaintiffs,  rendered  judgment  in  their  favor,  for  $16  damages 
besides  costs. 

O.  W.  Bulklej/,  for  the  plaintiffs  in  error. 
/  II.  Reynolds,  for  the  defendant  in  error. 

Bi/  the  Court,  Jewett,  J.  The  defendant  in  error  objects 
that  as  it  does  not  appear  aflSrmatively  that  the  premises  on 
which  the  trespass  is  alleged  to  have  been  committed  were  situ- 
ated in  the  county  of  Columbia,  the  judgment  was  erroneous,  on 
the  ground  that  such  an  action  is  local  at  common  law,  and  that 
unless  the  lands  were  situated  in  the  county  where  the  action 
was  brought  and  tried,  the  justice  had  no  jurisdiction.  There  is 
no  doubt  but  that  the  action  of  trespass  qtiare  clav^sum  fregU  at 
common  law  is  local.    (  Watts  v.  Kinney^  23  Wend.  484 ;  6  HUlf 
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82,  S.  C.  in  error.)  Such  action  for  an  injury  to  real  prop- 
erty situated  in  another  state  cannot  be  maintained  in  the  courts 
of  this  state.  And  where  the  premises  are  in  this  state  the  action 
is  local,  and  must  be  brought  and  tried  in  the  proper  county, 
subject,  however,  to  the  power  of  this  court  to  change  the  yeuue 
when  it  shall  appear  that  a  fair  and  impartial  trial  cannot  be  had 
in  the  county  in  which  die  venue  is  laid.  (2  R.S.  409,  K  1, 2.) 
Local  actions,  including  trespass  on  lands,  cannot  be  brought 
and  maintained  in  the  courts  of  common  pleas  in  this  state,  unless 
the  property,  the  subject  of  the  action,  is  situated  within  the 
coanty  for  which  such  court  is  held,  (2  R.  S,  208,  i  1,)  those 
courts  not  having  original  jurisdiction  in  such  actions^  ud* 
less  they  arise  within  the  county  for  which  the  court  is  be]d« 
But  I  think  the  legislature  has  cooferred  jurisdiction  upon 
justices  of  the  peace  of  the  action  of  trespass  upon  lands,  whethei 
the  cause  of  action  arise  in  the  county  where  the  justice  resides 
or  not.  The  second  section  of  the  act  (2  R,  S*  226,)  provides 
that  every  justice  of  the  peace  ^'  shall  have  jurisdiction  over,  and 
cognizance  of,  the  following  actions  and  proceedings  :^  "  actions 
of  trespass  and  trespass  on  the  case,  for  injuries  to  persons,  or  to 
real  or  personal  property  wherein  the  damage  claimed  ^lall 
not  exceed  fifty  dollars."  In  Sumner  v.  Finegan^  (15  Afa<t« 
Rep.  280,)  it  was  held  that  actions  for  injuries  done  to  the  realty, 
where  the  damages  did  not  exceed  twenty  dollars,  might  be 
brought  before  a  justice  of  the  peace  for  the  county  where  the 
wrongdoer  lived  or  might  be  found,  although  the  estate  to  which 
the  injury  was  done  did  not  lie  in  such  bounty.  The  provis- 
ions of  the  statutes  of  Massachusetts  conferring  civil  jurisdiction 
upon  justices  of  the  peace  which  are  referred  to  in  the  opinion 
of  the  court  in  that  case,  are  similar  to  the  act  of  our  legislature^ 
except  as  regards  the  amount  in  controversy.  It  is  provided 
that  justices  there  shall  have  fall  power  and  authority  to  try  and 
determine  all  debts,  trespasses  quare  dausum  f regit  and  otfaet 
tre^Misses,  not  exceeding  the  value  of  $20.  The  court,  after  riion^ 
ing  that  by  this  statute^  process  issued  by  justices  must  be  direetei 
to  some  officer  within  the  same  county,  and  that,  Cberefere^  iD 
•Btkins  before  justices  of  the  peace  must  necessarily  be  bnH^t  ii 
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&e  ooimty  where  ihedefiuidftnt  tiTes,  op  wberehe  may  be  found, 
by' the  c^eer  to'WhcHn  the  process  is  disectedr^^^^id  :>  ^'fiom  all 
these  promieDS/  it  seems  necessarily  to  follow,  that  for  ^11  in* 
JHriesdoney  whether  to  real  estate  or  otherwise,  if  thedamagesdo 
not  exceed  twenty  dollars,  the  action  may  be  broaght  in  the 
county  where  the  defendant  lives ;  r  und  that  in  thi^  respeef  ike 
common  Imo  is  repealed.  If  it  were  not  sO)  tbe>  plaintiff  nuist 
commence  his  action  at  liheeottrt  of  ootnmon  pleas,  with  a  cer- 
tainty of  losing  the  costs  of  his  process  wbene^rer  the  injury 
does  notexeeed  twenty  dollars ;  for  the  preceptof  the  justice  does 
not  go  beyond  his  county.  •  Or  he  must  wait  for  the  chance  of 
finding  the  defendant  within  the  county,  Ivithin  which  &e 
wrong  was  done :  which  might  in  effect  deprive  him  of  all  rem- 
edy/'  The  case  of  Pihnan  v.  Flint,  (IQ  Pick:  BOA,)  was  an 
action  of  trespass  quare  dausumf regit  brought  in  ajustice^s 
court  in  the  county  of  Essex,  where  tbo  plaintiff  resided.  The 
defendant  lived  in  Ihe  county  of  Middlesex,  where  the. premises 
were  situated.  A  judgment  was  rendered  for  the  plaintiff  and 
the  defendant  appealed  to  the  common  plea$  for  the  county  of . 
Essex-^'where  the  defendant  obtained  judgment.  Error  was 
brought  to  the  supreme  judicial  court.  The  court  said :  'Mhe 
objection  made  by  the  defendant  is,  timt  this  action  being  tres- 
pass quare  dausum  f regit,  is  local,  and  therefore  notcc^nizaUe 
by  a  justice  of  the  peace  foi'  the  county  of  ESssex.  Such  an  ac- 
tion is  local'at  common  law,  but  the  question  is  whether  it  has 
not  become  transitory  imder  our«tato(es,  so  far  as  regards  the 
jurisdiction  of  a  justice  of  the  peace,  and  the  case  of  Sumner  v. 
Finegan,  is  decisive  on  this  point."  They  added :  "  if  the  stat- 
utes had  said  that  a  justice  of  the  peace  in  bis  county^  ahall  have 
authority  to  hear  and  determine  all  trespass,  d&c.  <ha{^ening 
within  the  county,'  the  decision  in  SwvmerY^*  Finegan  woidd 
not  be  correct"  They  also  remarked,  *^  it  was  objected^  that  if 
a  t^e-to  the  real  estate  had  been  pleaded  by  the  defendant,  and 
the  action  had  thereupon  been  entered,  pursuant  to  Stat.  1783y 
c.  42,  §  2,  in  the  court  of  common  pleas  to  be  held  within  the 
county  of  Essex,  that  court  could  not  have  taken  QOgnizance  of 
it,  having  no  jurisdiction  over  a  trespass  to  land  in  the  county 
Vol.  IL»  81 
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of  Middlesex :  and  so  the  absurdity  would  arise,  of  an  appellate 
court  haying  a  more  limited  jurisdiction  in  the  matter  of  the 
appeal,  than  the  court  from  which  the  appeal  is  made.  If  this 
were  so,  it  would  constitute  a  serious  objection,  for  then  the  de- 
fendant m  an  action  of  trespass  might  alwajrs  oust  the  justice  of 
the  peace  of  his  jurisdiction,  by  a  plea  of  title ;  but  we  think 
that  the  action  being  no  longer  locals  might,  upon  such  a  plea, 
be  carried  into  the  court  of  common  pleas  for  the  county  in 
which  it  was  commenced,  and  that  that  court  might  take  cogni* 
zance  of  it"  The  same  principle  was  sustained  in  Morton  v. 
Chase^  (16  Maine  Rep.  188.  See  also  Hopkins  v.  Haywood^ 
13  Wend.  266 ;  1  Cotcen's  3>.  27,  28.) 

Although  the  courts  of  common  pleas  in  this  state  have  not 
original  jurisdiction  in  such  actions  of  trespass,  I  think  they  have 
appellate  jurisdiction  when  such  actions  are  brought  up  for  re- 
view by  certiorari  or  appeal  from  justices'  courts.  The  certio- 
rari or  appeal  is  required  to  be  brought  to  the  court  of  common 
pleas  in  the  same  county  where  the  judgment  is  rendered.  (2 
J?.  S.  266,  i  168)  p.  268,  §  186.)  And  the  statute  defining  the 
powers  and  jurisdiction  of  courts  of  conmion  pleas,  contains  the 
following  provision :  "  To  exercise  such  other  powers  and  duties 
as  may  be  conferred  and  imposed  by  the  laws  of  this  state." 
(2  R.  S.  208,  §  1.) 

It  is  however  argued  that  for  an3rthing  appearing  from  the 
pleadings  and  proofis,  the  trespass  for  which  the  action  was 
brought  may  have  been  committed  on  lands  situated  out  of  the 
state.  I  do  not  think  we  ought  or  can  intend  that  It  is  enough 
that  it  appears  that  the  justice  had  jurisdiction  of  the  parties  and 
generally  of  the  subject  matter ;  and  that  before  the  justice  could 
be  ousted  of  such  jurisdiction,  it  should  be  shown  that  the  prem- 
ises on  which  the  trespass  complained  of  was  committed  were 
tituated  out  of  the  state. 

Judgment  reversed*  - 
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DuNLAP  vs.  Hunting. 

When  one  has peifonil  piopeity  in.  hk  pomoathn  belonging  to  anoiher  whkh  ho 
k  bound  to  deliver  to  the  ownor  on  demand  at  a  pariiadar  place ^  raeli  owner 
may  make  a  penonal  demand  at  a  different  place ;  and  if  the  poeaessor  deny  the 
owner's  right,  he  will  be  liable  to  an  action. 

Accordingly  held  that  an  unqualified  lefiiaal  to  deliver  the  property  would  bo  % 
breach  'of  the  obligation. 

So  if  he  answer  that  he  has  not  got  the  property,  without  intimating  that  any  thing 
had  happened  to  diachaTge  him  iram  his  obligation,  it  is  a  denial  of  the  bailment^ 
and  he  ia  liable.    8tmUe, 

It  ii  at  least  evidence  upon  which  the  jury  might  find  such  denial. 

But  if  he  answer  that  he  is  ready  to  deliver  at  the  proper  plaoe,  that  will  be  no  bioaeh 
of  duty. 

Accordingly  where  the  plaintiff  as  a  constable  had  a  warrant  to  collect  a  military 
fine,  and  levied  on  two  books  belonging  to  the  defendant,  and  left  them  in  his 
poMMssion  on  his  agreeing  to  deliver  them  to  the  plaintiff  at  a  fhtore  time,  and  the 
plaintiff  met  tho  defendant  in  a  different  town  and  there  demanded  them,  and  the 
defendant  answered  either  that  he  had  not  got  the  books  or  that  he  would  not 
give  them  up;  held  that  the  evidence  was  sufficient  to  enable  the  jniy  to  find  a 
conversion  of  the  books. 

An  officer  who  in  a  suit  brought  by  himself  makes  title  to  property  under  process 
of  acottrt  or  magistiato,  («.  g,  a  constable  who  sues  fer  property  seized  by  him 
on  a  warrant  for  a  militaiy  fine,}  must  show  that  the  process  was  warranted  by 
a  regular  judgment  or  regular  proceedings ;  though  if  he  were  himself  sued,  he 
might  justify  under  such  process. 

Error  to  Seneca  C.  P.  Dunlap  sued  Hunting  before  a  jus- 
tice in  trover  for  two  law  books ;  and  the  case  was  as  follows : 
The  plaintiff  was.  a  constable  of  Ovid,  Seneca  county,  and  had 
a  warrant  from  the  president  of  a  court  martial  to  collect  a  fine 
from  the  defendant  The  plaintiff  went  to  the  defendant's  office 
in  Farmenrille,  and  levied  upon  two  of  his  law  books,  which  were 
left  in  the  defendant's  possession  on  his  agreeing  to  deliver  them 
to  the  plaintiff  at  some  fiiture  time.  The  plaintiff  afterwards 
saw  the  defendant  at  Ovid,  and  demanded  the  books.  The  de- 
foidant  replied,  either  that  he  had  not  got  the  books,  or  that  he 
would  not  give  them  up ;  the  impression  of  the  witness  was^ 
that  he  said  he  had  not  got  the  books.  The  defendant  called 
the  president  of  the  court  martial  which  imposed  the  fine,  and 
proposed  to  show  that  the  court  had  no  jurisdiction.    The  wit* 
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ness  said  he  had  a  written  appointment  from  the  commandam 
of  the  regiment.  He  was  asked  if  he  had  the  appointment  in 
his  possession,  and  if  he  would  produce  it  The  plaintiff  ob- 
jected, and  the  justice  overruled  both  of  these  qiiestio&a.  The 
jury  found  a  verdict  for  the  plaintiff  for  $2,36,  on  which' die  jus- 
tice  rendered  judgment.  On  certiorari^  the  C*  P.  reversed  the 
judgment ;  and  the  plaintiff  brings  error. 

/  E.  Seely,  for  plaintiff  in  error. 

/  Heron,  for  defendant  in  error.  The  demand  should  have 
been  made  at  the  defendant's  office  in  Farmerville.  Evidence  to 
show  a  want  of  jurisdiction  in  the  court  martial  was  improperly 
excluded.  ^ 

Bjf  the  Court,  BronboNi  Ch.  J.  The  proof  leaves  itscnne- 
wbat  uncertain  where  and  when  the  books  were  to  be  deliy- 
ered.  But  assuming  that  they  were  to  be  deliver^  at  die. 
defendant's  office  in  Farmerville  on  demand,  it  was  not  indis- 
pensable to  a  right  of  action  that  the  demand  should  be  made  at 
that  place.  Property  may  be  demanded  of  a  bailee  wherever  he 
may  be  at  the  time,  and  although  he  is  not  bound  to  deliver  it 
at  that  place.  And  then  if  the  bailee  answer  that  he  is  ready  to 
deliver  at  the  proper  place,  there  will  be  ho  breach  of  his  doty. 
But  if  he  deny  the  right  of  the  bailor,  and  refuse  to  deliver  the 
property  at  all,  there  could  be  no  use  in  making  another  demaiid, 
and  the  bailee  will  be  answerable  in  the  proper  action.  (iSlcotf 
V.  Crane,  1  Conn.  255;  JERggins  y.  Emmoh8,5  id.  76;  Slin- 
gerland  v.  Morse,  B  John,  474 ;  Mason  y«  Briggs,  16  Maas. 
453 ;  2  Kent.  608.)  Now  helre,  although  the  demand  was  ns^de 
at  Ovid,  if  the  defendant's  answer  was  that  he  wbuld  not^give 
up  the  books,  that  was  a  full  denial  of  the  plaintiff's  r^t,  and 
no  farther  demand  could  be  necessary.  If  (he  auswer  vras,  tbat 
he  had  not  got  the  books,  that  would  make  a  inore  dbubtfiil 
case.  But  as  the  defendant  did  not  intimate  that  he  bad  kM 
%e  books,  or  that  any  thing  had  happened  to  discharge  hisoUi- 
gation  as  abailee,  the  answer  involved  a  denial  of  the  Inilment 
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and  amounted  to  a  refusal  Uf  deliver  the  property.  At  least,  the 
answer  may  have  been  so  understood  by  the  jury.  A  bailee  is 
not  at  liberty  to  be  silent  when  a  reasonable  demand-  is  made, 
though  not  at  the  place  for  delivery.  (Higgins  v.  Emnums., 
5  Conn.  76.)  Here,  there  was  notbiqg  like  a  saitisfoptory  an- 
swer^  and  I  think  the  evid^pce  was  suffi^gient  to  carry  tlpue  cause: 
totbejury^ 

But  the  evidence  which  the  defendant  offered  for  the  purpose 
of  showing  a  want  of  jurisdiction  in  the  court  martml  wb^ch^  im* 
posed  the  fine  was  improperly  rejected.,  I^ooess  which  issuer 
fi»m  a  court  of  competent  jurisdiction,  and  which  is  re^rular 
upon  its  fiice,  will  be  a  sufficient  protection  to  the  officer  who 
executes  it^  although  the  court  did  not  acquire  jurisdj^ction  in 
ilffi  {Murticul^  case.  Apd .  possibly  the  rule  may  be  canied  Skt 
enough  to  protect  the  officer  in  a  case  like  this,  where  the  de- 
fendant proposed  to  show  that  the  court  had  not  been  duly 
organized.  But  the  rule  can  never  be  carried  beyond^protection. 
Beguiar  process  is  a  shield  jn  the  hands  of  the  officer:  bat  it  is 
not  an  instrumi^t  of  assault  When  the  officer  is  sued,  the  pro- 
cess will  be  asuffoient  defence:  but  when  he  sues,  and>ttempts 
to  build  up  a  title  under  the  process,  he  must  show  a  good  judg- 
menti  01;  regular  proceedings,  as  well  as  regular  process.  (J^^rl 
V.  Cdmpj  Ip  WimL  66!^:  Hqrtm  v.  Osndershot,  I  £g^,  lia) 
Whm  there  is  a  defect  of  jurisdiction,  or  the  proceedings  arei 
void  for  any  other  cause,  it  is  going  &r  enough  to  shield  the 
officer  under  his  pj^ocess.  There  is  no  prii;iQiple  upon  which  b» 
can.  be  allowed,  to  sue,  and  recover  money  fpr  the  benefif  of  tl^e 
creditor  or  any  other  tt^  ird  perty.  If  the  court  martiid  was  not 
A]Ay  o]^;anized,  the  plaintiff  was  not  obliged  to  execute  its  or- 
dersf,  and,  he  will  not  be  Ifable  to  an  action  £^r  omitting  to  collect 
the  fine.  In  l^ringing  this  suit,  he  is  not  acting  upon  the  defi^n- 
siye ;  bnt  he  is  attempting  to.  recover  mpney  fpr  the  benefit  of; 
sozne  Uiird  person :  and  a  recovery  would  not  only  be  for  the 
use  of  a  party  who  ought  not  to  receive,  but  it  would  be  against 
a  party  who  ought  not  to  pay.  On  this  point  the  judgmtent  of 
the  justice  was  erroneous,  and  it  has  been  properly  corrected  by. 
the  common  pleas. 

Judgment  affirmed. 
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Dbxteh  and  another  vs.  Ajdamb^  sheriff  d&c. 

If  a  creditor  at  whoie  suit  one  m  f.ommitlfd  to  jail,  by  artifice  or  firand  iDduee  Inm  la 
eicape,  the  sheriff  is  not  responsible. 

The  principle  is  the  same  if  another  who  is  agent  for  the  creditor  for  the  purpose  of 
comiTOwndny  a  suit  in  the  event  of  an  escape,  for  the  benefit  of  the  creditor  but 
without  his  knowledge^  procnie  an  escape  bj  a  fiandnlont  device  practised  upon 
the  prisoner,  and  the  creditor  seek  to  avail  himself  of  it  by  prosecuting  an  action 
founded  on  the  escape  so  procured. 

So  if  the  firaud  be  practised  by  one  acting  in  concert  with  such  agent 

The  prosecuting  of  the  action  against  the  aberifT  in  such  a  esse  is  a  ratification  «f 
the  fraudulent  acts  done  under  the  assumed  agency. 

Accordingly  wheip  the  owner  of  a  judgment  rendered  for  a  tort  had  caused  the 
defendant  to  be  committed  to  the  liberties  of  the  jail  on  a  co.  so.,  and  then  pro- 
cuxed  a  capias  against  the  sheriff  to  be  placed  in  the  hands  <^an  agent  vrith  in- 
■tmetlons  if  tiie  prisoner  should  be  off  the  limits  to  hand  it  to  a  'messengei 
to  take  to  the  coroner  and  go  with  him  and  see  it  delivend,  which  was  aoeoid 
ingly  done,  the  prisoner  at  the  moment  of  the  delivery  to  the  messenger  having, 
stopped  beyond  the  limits  in  consequence  of  a  fraudulent  r^resentation  made  to 
him  by  the  person  acting  as  a  messenger — and  there  was  evidence  tending  to 
riiow  that  the  credto's  agent  and  the  messenger  wsie  actnig  in  eonoert:  JBfeU^ 
that  the  jury  should  have  been  advised  that  if  the  i^gent  was  a  party  to  tbe  fraad- 
nlent  deviM,  the  plamtiff  could  not  recover. 

Debt  against  the  defendant  as  sheriff  of  Alhany  county  for 
the  escape  of  one  John  F.  Jenkins  from  the  jail  limits,  tried  at 
the  Albany  circuit  in  April,  1844,  before  Parker,  C.  Judge. 
Jenkins  was  committed  to  jail  June  4, 1842,  on  a  ca.  so.  issued 
upon  a  judgment  in  favor  of  the  plaintiff  against  him,  rendered 
in  the  mayor's  court  in  an  action  for  a  tort.  The  escape  was 
alleged  to  have  taken  place  on  the  4th  day  of  August,  1841^ 
]Ust  before  seven  o'clock  in  the  morning,  and  it  consisted  in  the 
prisoner's  stepping  across  the  steamboat  Columbia  upon  the  boat 
Albany,  which  lay  in  the  Hudson  river,  the  Columbia  lying 
between  her  and  the  pier.  .  The  eastern  boundary  of  the  jail 
liberties  is  a  line  running  thirty  feet  east  of  the  pier.  Jenkins 
returned  in  a  few  minutes,  but  the  plaintiff  insists  that  this  suit 
was  duly  commenced  against  the  sheriff  while  he  was  thus 
absent  from  the  liberties.  W.  J.  Hadley,  who  at  the  time  of  the 
alleged  escape  was  the  assignee  and  owner  of  the  judgment  upon 
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which  the  ca.  sa.  issued,  and  who  is  an  attorney  at  law,  about  the 
first  of  August,  1842,  issued  the  capias  by  which  this  suit  was 
commenced,  and  delivered  it  to  one  Baker  with  instructions  that 
if  he  should  see  Jenkins  off  the  limits,  to  deliver  the  writ  to  a 
messenger  and  instruct  him  to  deliver  it  to  Mr.  Allen,  the  coro- 
ner; and  the  evidence  tended  to  show  that  he  told  Baker  to  go 
with  the  messenger  and  see  it  so  delivered.  It  appeared  that 
another  capias  against  the  sheri£^  issued  by  Hadiey,  was  at  the 
same  time  in  the  hands  of  another  agent  with  similar  instruc- 
tions. The  fact  of  Jenkins  having  stepped  upon  the  steamboat 
Albany  at  the  thne  above  mentioned  was  then  proved,  and  it 
was  shown  that  while  he  was  there  Baker  gave  die  capias  to 
C.  Mink  and  told  him  to  deliver  it  to  the  coroner.  They  went 
together  and  Mink  handed  it  to  the  coroner  after  seven  o'clock. 
On  the  part  of  the  defendant  it  was  shown  that  Mink,  between  six 
and  seven  o'clock  that  morning,  sent  a  message  to  Jenkins  inform- 
ing him  that  Mr.  E.  C.  Delavan,  for  whom  Jenkins  was  agent  at 
Albany,  was  on  board  the  steamboat  Albany  which  was  to  leave 
for  New- York  at  seven  oV^lock,  and  wished  to  see  him,  Jenkins ; 
which  message  was  delivered  at  the  door  of  Jenkins*  house^ 
who  in  consequence  of  it  went  upon  the  boat  as  above  men- 
tioned, and  found  that  Delavan  was  not  there.  The  defendant 
offered  to  prove  that  Mink  the  next  day  admitted  to  die  person 
by  whom  he  sent  the  message,  that  it  was  false  and  was  intended 
to  get  Jenkins  off  the  limits,  and  exulted  in  the  success  of  his  plan. 
The  plaintiff's  counsel  objecting,  die  judge  excluded  the 
evidence,  and  the  defendant's  counsel  excepted.  The  defendant 
then  proved  by  other  testimony  that  Mr.  Delavan  was  not  in 
Albany  on  the  4th  of  August,  but  was  at  his  residence  in 
Ballston.  After  the  capias  was  delivered  to  the  coroner.  Mink 
and  Baker  went  to  Hadley's  and  told  him  that  it  had  been  so 
delivered.  It  was  also  shown  on  the  part  of  the  defendant  that 
soon  after  Jenkins  was  committed,  and  in  June  preceding  the 
alleged  escape,  Mink  wrote  a  note,  signing  it  with  another  namfl^ 
asking  Jenkins  to  call  that  evening  at  7  o'clock  at  Mr.  G.  Y.*  SI 
Bleeckei's  (whose  residence  was  off  the  limits,)  and  delivered  it 
at  the  door  of  Jenkins'  house;  and  the  evidence  tended  to  show 
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tfaftt  Hadley  aDd  MinlQ  atthe  hour  indieated^  nvem:  at  a:  stOM 
opposite' Mr.  Bleecker's  watciung^  biit  JenkioB  did:  not  go  thbni 
Hadley,  who  had  ported  witb  his  inteiest,'  ^ims  examined  as  a 
witness  fof  the  plaintifl|  and  testefibdithathe  had  never  requested 
Baker  or  Mii^k'  ta  make .  an  eSiri  to  get  Jenkins.  ofB  the  limils. 
Il  appeared  dtal  Baker  and  liliiik:  measuved  the<  width  of  the 
Goluibbia  the«Tening.befor8  the  alleged  escape  to^aaeertaid  hdw 
far  tfairty.feet  east  of  the'  pier!  woiM  estend;  Bakertwas  not 
caUedi' 

TfaedefendrntfaiooiuiBel  requesteditbe.  judg»  to  charge  A» 
jniy^  among^  other- things^  Isl,  that  theidetiy^yi  of  the  cajma9t» 
Mink  was  not,  under  the  cirouflostanoes  of  thai  case^  a  cooih 
mencement  of  the  suit^  iaassnuofa'as-Baker  accompanied  him  to 
tha  coroner,  and  behigthe  agent 'of  the  ptaintiffi  in;  interest  had 
power  at  any^tkne  to  recall  theaqptotand  prefent  itsddiveiy) 
and  that  if  Jenkins  retained  to  the  limits  beiiDre  it  waadeliirered 
to  the  coroner,  the  defendant  was  entitled  to  the  yerdict;  3d^ 
that  if  Jenkini»was  bjr.anyone  fraudulently;  indueed  to  leave 
the  limits'  in  order  to  charge  the  sheriff  with  the  debt,  the 
plaintiff  by  oommencrng  this  smt  adopted  tfa&  fnmdident  ao^ 
snd  therefore  could  not<  reeoveri;.  3dy  that  if  Jenkins  was 
indteed  to  leave  the  liraita-  by  the  fiaudof -tfaer  agent  of  the 
owner  ofi  the  judgment,  at'  of  any  one  empkryed  by-  such 
agent,  although  sneh  owner  did*  not  authorise  oc>  assent  to,  and 
was*  not<  personally  aware  of  suoh.  frand;.  yet  bringing  the 
snit  was  iti  law  an  adoption,  of  the  fraudnlent  oontrtTance  and 
presented  the  plaintiff  frcxn  recovering.;  and  4kH^  that,  if  Baker 
had  knowledge  of  the  fraud  it  was  the  ssims  thing  as  diough 
Ebdley,  for  whom  he  was  agent,  knew  it  The  jadge  charged 
Ae  jury  that  it  was  for  them  to  say  whether  Baker  retained  any 
oentfoF  over  the  ctxpiaa  after  delivering  it  to  Mink,  and  if  ha 
didi  tliO'  sttttwas  not  commenced  until  it  waa  deUveoed  to.tfaa 
soroner ;  and  he  declined  to  charge  affimativeiy  a0  ta  either  of 
ihe  foregoing;  pkopoaitions.  The  defendanlfa  oounael  exeepial 
to  the  ins^uetion  givenj  and  to  tlia  nefusal  to  charge  aa  r» 
quested.  The  jury  fouidt  at  verdict  for  the  plaintiff.  The  d» 
liNidant  moves  for  a  new  trial  on  a  bill  of  eccseptioBs; 
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K  E^Jir.  ^  S^  JStevmSj  foe  the  defepilAat.  1^  Jepkio§  n^ 
iD^IHp^  to  go  0$  tluQ  limits  by  a^gioss  frai^c},  ix^pfai  the  plaintiff 
byibiringiDg  thisiw^Uo^hasadopt^d^  Hecaimotthiere&re  recover* 
{Sy;i$(^  V.  Palm^f  ,16  -^n- 181^'  Van,  Warfi^.  t.  Fp^  Fo^ 
1(^  Wen4' 36i^-)  "it  The  plaintiff i^cbaijgeabk with  knowledge 
oi^.thiB  fr^ji^duleiU'Cl^vii^hy  which  th^e^qapp  was  brought  at^ju^ 
The  kDjawled|2^  of rthe  ageoAis  tho^  kpowlf^  of.  tbie  .p)[^Dcip|k|^ 
{JSanM  oftfLe^  U. 8. v. ttuviSf. ^fSifi' 461.)  Wh^re oo^  adapita  a 
p^l$  o{  what  his  igeiit  hQ§  dome,  b^'  is^h^ld^t9,J[\aTe,  adopts  t)^ 
wiiple.  (/?a%;<)7i^'i£pe7i^  170:;  Commg^^  v,  SoulhlanA,  ?BiU^ 
B5Sli  M$»sy.  i:UBom^J^a4  Mm^gGo.,bid,  VS];\  Sqn,^ 
f9r4iY,  B^nd^, .23  Wend.  26$:;  ^Story  onAgmcg,  245,  §  260^ 
fif«  i4(S4iO  Wlw^Aoe  cGtB^Qiits  a trespfi^  fos  the  h^qefit  of ai^tti\9K 
«jq4  tb^il  oibbar  accepts  the  goocU  taken  by  the  trespass,  he  is  ^ 
t|«8p^s9ef  by  adoptipn.  {Broom! s  Lqgal^-  Maxjms^  383,  4;) 
S«  The  suit  was  not  coDiiEpenQed  until  tbc^  delir/eiiy,  of  the  cap^ 
to:  the^  coro^^r.  Wh^n  the  csi|v#s  is  delivered  te  jd^  messeoagf  r.  to 
t^  tO:  the  officer^  the  intention  to  haya  it  del|V|are(^  must  be;a^ 
8c4u^  {yif^chm-r,  Qatn^pivQmrtt  l^ JS^A^  49|S  i  -,  -K^^  v,  Lu^^ 
4CSMiWfl68.).. 

JS;  a  Wa«ii<iw  4r.  12,  W.  P«c^w*,  for  th^  p^^t^^  If.tbe 
60PPfi pe  i^  witbouti  the  .assent  of  the  p^^ty  at  wliose  suit  th^  pris:; 
Qaer,is.coiiuuitted,  the  sl^eriffi^  liable^.  (2^i$.437>i-63.)  The 
oi^ly  e^nse  wbicb,wiU  avAiI  tbesberiff  is:  the.{^:;t  of  Gp^^or,  Q^^ 
public  enemy/  {AUept  v^  J^vkfif  2  H,  ^ac/^.10l^.\  CargiU.  v« 
T^ylor^  10  JUGur«f.206.)  Minki,  whp.wa^a  stri^ig^er  to  .the  qop^ 
troversy^  alone  pra^^tised  tbe  de^eptioq,  Tb|s«  49^'  not  afffct  the 
p}MKti£  Even:  the  assent  of  the  plaip tiff 'i^  -attor^y  to  an  escape 
1X^1)!  npjt  protect  the  sheriff  [^eUogg.  v.  Qilberff^  10  Jofyn^  220 ; 
JM»a^v,  fiariZe/l,  9 iA  361;  Cram^^  Turner, p  id.  51.) 

Byi>  th^:  Court,  B^ardslev^  J.  Passing  bjT  ^  Qt^^^  <ltie% 
tii)^  which  aris^  in.  this  eas^,  I  think  it  d^oul^  h^ve  b^n  p^tt^ 
tl^e  jury  tp  determine  whether  Jenkins  had  been  in0Mce4»  by 
trick  m^  fraud  on  the  part  of  Baker  alone,  or  in  opnjujQ9t|oa 
wilh  Mink,  to  leave  the  limits,  the  trick  and.  fraud  httvi^«  b^e^ 
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resorted  to  for  the  benefit  of  Hadley,  who  owned  the  jadgment ; 
and  with  instruction  to  the  jury,  that  if  such  were  found  to  be 
the  facts  the  plaintiffs  could  not  recover.  In  substance  the  judge 
was  requested  so  to  charge  the  jury,  and  it  seems  to  me  he  erred 
in  withholding  the  instruction.  Although  there  was  no  diieet 
evidence  on  the  point,  there  were  fiicts  and  circumstances  upon 
which  the  jury  might  well  have  come  to  that  conclusion. 

Baker  was  the  agent  of  Hadley  to  commence  an  action  agsunst 
the  sheriff,  if  Jenkins  should  be  seen  off  the  limits.  This  was 
the  character  of  his  agency  and  the  extent  ef  his  power.  But 
the  evidence  contained  in  the  bill  of  exceptions,  affords  strong 
ground  to  believe  that  he  did  much  more  than  diis  agency  re- 
quired or  authorized,  and  that  he  and  Mink  were  acting  in  hearty 
concert  in  the  base  fraud  by  which  Jenkins  was  decoyed  beyond 
the  limits.  Whatever  Baker  and  Mink  did  was  plainly  enongh 
designed  to  benefit  Hadley.  No  other  motive  is  suggested,  and 
the  object  palpably  was  to  ci^te  a  cause  of  action  against  the 
sheriff  by  which  Hadley  might  collect  his  debt  If  Jenkins  was 
thus  entrapped  into  an  act  which,  under  other  circumstance^ 
might  constitute  a  ground  of  action  against  the  sheriff  such 
ought  not  to  be  its  effect  as  to  Hadley,  if  the  firaud  had  been 
perpetrated  for  his  benefit.  If  he  sets  up  as  constituting  a  ground 
of  action  in  his  fiivor,  a  departure  firom  the  limits  which  bad 
been  fraudulently  induced  and  procured  for  his  benefit,  he  must 
submit  to  all  the  legal  consequ^ices  which  follow  firom  this,  his 
own  voluntary  act  And  he  cannot  be  allowed  to  separate  the 
feet  of  passing  beyond  the  limits  from  the  cause  which  induced 
it,  and  rely  upon  the  escape  as  an  efficient  ground  of  action  in 
his  behalf,  while  at  the  same  time  he  repudiates  the  fraud  by 
which  the  escape  was  procured.  He  must  repudiate  both  or 
neither ;  he  cannot  reject  one  while  he  virtually  affirms  the  other. 
If  the  escape  was  brought  about  by  those  who  were  acting  to 
aid  him  and  for  his  supposed  benefit,  and  he  now  seeks  to  gain 
an  advantage  by  this  result  of  their  efforts  in  his  behalf  he  ne- 
cessarily thereby  becomes  a  party  to  what  they  had  done.  As 
to  others  this  escape  might  give  a  good  right  of  action  against 
the  sheriff;  but  not  so  as  to  him  for  whom  the  fraud  was  com- 
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mitted.  I  am  not  aware  of  any  exception  to  the  principle,  that 
one  who  endeavors  to  turn  to  his  own  advantage,  what  others 
nad  assumed  to  do  for  his  benefit,  although  without  authority, 
8,  as  to  such  act,  deemed  to  stand  in  their  place ;  and  if  what  the 
assumed  agents  had  done,  was  fraudulent  as  to  themselves,  it  is 
equally  so  as  to.  him  who  thus  adopts  and  assumes  it.  It  is  too 
plain  to  admit  of  question,  that  if  Hadley,  by  artifice  and  trick, 
had  induced  Jenkins  to  quit  the  limits,  the  sheriff  would  not  be 
responsible  for  the  escape ;  and  in  principle  the  case  is  the  same, 
where  Hadley  seeks  to  avail  himself  of  the  result  of  artifices  and 
tricks  which  others  had  resorted  to  for  his  benefit.  If  in  this 
case,  then,  there  was  evidence  on  which  the  jury  should  have 
found  that  the  escape  was  caused  by  the  fifaud  of  Baker  and 
Mink,  while  acting  with  a  view  to  aid  Hadley,  the  prosecution 
of  this  suit  is  an  unqualified  and  absolute  ratification  of  their 
fraudulent  acts,  and  as  to  Hadley,  here  was  in  law  no  escape 
fix)m  the  limits  for  which  he  can  have  redress.  In  effect  he  pro- 
cured it,  and  therefore  the  action  will  not  lie.  There  should  be 
anew  trial 

New  trial  granted. 
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ABATEMENT. 
8e$  Commr  Bomkns,  2. 

ACTION. 

«.  Money  tdnntanfy  psid^npon  a  daim 
of  right,  where  there  has  been  no  mis- 

.  ti^Ee^of  aii]r&et».caBinot  be  loeoyiered 
baok.  J^jmenta-dimetedl^  the  board 
of  wyenaaom  upon  the  ndjqatmeDA  of 
aceounts  against  the  county,  fall  with- 
in thb  principle.  Supertitort  of  On- 
ondaga y.  BriggB^  S6 

S.  An  action  may  be  maintained  on  a 
Momife  m^de  by  the  defendant  to  a 
^lird  person  for  the  benefit  of  the*plain- 
ti^  withoQt  any  consideration  moving 
from  the  plaintiff  Barker  y.  Buck* 
Un,  45 

3.  Accordingly  where  B.,  bong  indebted 
to  the  plaintiff,  sold  property  to  the  de- 
fendant who  egreed  to  pay  the  price  of 
it  to  th6  plaintm,  on  account  of  his  de- 
mand against  B.,  held,  that  the  plain- 
tiff miffht  maintain  an  action  against 
the  defendant  on  snoh  promise.        id 

4.  Snch  agreement  is  not  a  promise  to 
answer  for  the  debt  of  a  third  person, 
and  therefore  Is  not  required  to  be  in 
writing.  id 

5.  An  action  for  use  and  occupation  wlU 
not  He  where  the  defendant  has  neither 
occupied  nor  held  the  premises  during 
the  time  for  which  the  recovery  is 
sought    Beach  y.  Gfroy,  84 

6.  Acoordidgfy  where  the  plaintiff  de- 
;  inised  to  tne  defendant  for  a  term  cer- 
'  tain  premises  which  tb^  tatter  aban- 
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'  domed  after  occupying,  for  ^  time,  and 
the  plaintiff  gave  the  defendant  notice 
that  he  shodd  let  them  for  the  best 
terms^  he  could  get'  and  hold  him  re- 
sponsible for  any  deficiency,  an^  then 

.  leafed  to  another  ij^ho  occupied  for  the 
readue  of  the  t^rm,  but  became  bank- 
rupt and  failed  to  pay ;  held,  that  tise 
^fttfd  Mcupatum  woidd  not  lip  .against 
the  defendant  fbr  the  time  duimg  which 
such  bUier  person  occnpied.  id 

7,  jThe  novelty  of  a  particular  actum  or 
defence,  where  the  facts  on  which  it  is 
founded  are  of  common  occurrence,  is 
a  strong  argument  that  it  caxmot  be 
upheld.  Per  Beakdslbt,X  Oootigan 
V.  The  Mohawk  and  Hudooni  tU  JR. 
Co.  609 

See  CoEFORATIONf  1, 2. 

Courts  or  ▲  JusriciB  or  thb  Pcaok,3. 

PlSTKESSiS. 


ACTION  TOR  MONEY  HAD  AND 
RECEIVED. 

I 

1.  Assumpsit  for  money  had  and  reeeiy- 
ed  is  an  equitable  action,  and  generally 
raises  the  question  to  which  pertv  ex 
a^oet6o7io  the  money  belongs.  Buel 
y.  Boughton,  91 

2.  Accordbgly,  where  the  plaintiff  geve  a 
note  for  a  demand  bearing  interest,  but 
which  .through  mistake  was  not  n&ade 
payable  ttitn  interest  to  A.,  who  trans- 
ferred it  to  B.,  who  transfeired  it  to  the 
defendant,  and  upon  each  transfer  it 
was  supposed  by  the  parties  to  be  on 
mierest  and  was  received  and  accbnnt- 

' ed  for  accordingly;  a;id  when  it  be- 
carat^  pBvabl^  the  plaintiff  ailso  siippos- 
'  ins^  it  to  be  on  interei^t  paid  the  amount 
unth  interest  thereon:  HKtjy,,  in  as- 
sumpsit for  mobey'  had  and  r^cdved 
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bronglt  to  vMover  it  baek,  that  the 
pUintcf  ooold  not  reooTW.  id 

3.  Where  a  creditor  claimed  and  receiYed 
from  his  debtor  upon  the  liqaidatioii  of 
a  lecarity  bearing  annaal  interest,  an 
amoont  ascertamed  by  a  third  person 
who  made  annoal  rests  and  computed 
interest  npon  interest,  both  parties  sop- 
ooang  the  amoont  paid  to  be  correct  \ 
Mid  uiat  an  action  Ibr  money  had  and 
received  would  lie  to  recover  back  the 
excess  paid  beyond  the  amoont  doe  by 
a  calculation  upon  correct  principles. 
Boyer  y.  Piiek,  107 

4.  A  party  entitled  to  rescind  a  contract 
on  account  of  failure  of  consideration 
or  non-performance  by  the  other  ^rty 
most,  in  order  to  enable  him  to  bnn|^a 
general  action  for  money  which  he  has 
paid  on  account  of  it,  restore  or  tender 
what  he  has  received  in  part  perform- 
ance.   ColviUe  V.  Bedy,       t       139 

5.  But  where  the  thmg  delivered  as  part 
performance  was  not  what  was  con- 
tracted for,  but  a  diffisrent  thmgr,  he 
naj  bring  such  action  without  a  re- 
delivery or  tender  of  what  was  so  de- 
liveied.  id 

6.  Accordingly  where  the  defendant  had 
sold  and  agreed  to  deliver  to  the  plain- 
tiff  a  promissory  note  held  by  the  defen- 
dant as  endorsee,  the  milkers  of  which 
had  been  discharged  under  the  bank- 
mpt  act,  but  the  endorser  upon  which 
was  liable,  and  the  defendant  after  the 
contract  settled  the  note  with  the  en- 
dorser and  cancelled  the  endorsement 
and  then  sent  the  note  to  the  plaintiff; 
held  that  the  latter  could  maintani  as- 
sumpsit for  monev  had  and  received  to 
recover  what  he  had  paid  on  aecoont 
of  the  contract*  without  returning  or 
offsring  to  return  the  note.  id 

t  The  plaintiff  gave  the  defendant  a  ne- 
gotiable note,  which  the  latter  transfer- 
red to  a  6ona^e  holder ;  held,  thai  the 
plaintiff,  who  had  become  entitled  to 
rescind  the  contract  on  account  of 
which  the  note  was  given,  could  re- 
cover from  the  defendant  the  amoont 
of  it  in  an  action  for  moM|y  had  and 
feceived.  id 

%,  The  defendant  and  another  person,  in 
November,  1834,  contracted  with  the 
canal  commissiooen  to  perform  certam 
wodc  on  the  Chenango  canal,  by  Octo- 
ber, 1836;  and  having  commenced  the 
work,  they,  In  Jmoaiy,  1836»  assigned 


their  contrset  to  the 
agreed  to  finish  the  job  at  his  own  ex- 
peose,  for  the  prices  stipulated  for  in 
the  original  contract;  wnich  upon  bos 
completion  of  the  work  were  paid  to 
him.  In  April,  1836,  an  act  was  pass- 
ed providing  for  extra  allowanoea  to 
coDtractors  on  this  canal,  (Imm  1836, 
p.201,^  under  which  an  award  was 
made  m  favor  of  the  original  contract* 
ors,  and  one  half  the  sum  awarded  was 
paid  to  the  defendant  Held,  that  the 
plaintiff  was  entitled  to  this  money  and 
could  recover  it  in  aamimptU  against 
thedefendant    Mu»§ell9,Lemi$t 334 


ACTION  ON  THE  CASE. 
See  CoxPOKATioH,  6,  7. 

]>AIUOW,6. 
MaUCIOUS  PBOSBCmSH 

Nxw-Yoa^,  Cmr  <w',4. 


A6SEBMENT. 

1.  In  the  body  of  a  written  cotftmst  It 
was  stated  to  be  made  botwesn  R.  ib 
C,  and  by  ite  terms  C.  was  to  dcfiver 
certain  property  to  R.,  but  it  was  sign- 
ed bya&H.;  A«U,  that  both  C.  and 
H.  were  contraoting  parties  witlrS. 
Clark  Y.  Rawaon,  135 

3.  A  note  given  hy  one  who  keeps  a  saw 
mill  and  lumber  yard,  for  an  amount 
U  payable  hi  lumber  at  cash  price  when 
called  for,"  without  mentiomng'  day  or 
place  of  payincnt,  is  payable  on  de- 
mand at  the  mill  yard.  Jticei.Chmrdk' 
iU,  145 

3.  A  special  demand  must  be  made  then 
before  suit  brought  id 

4.  But  a  personal  demand  of  the  maker 
elsewhere  would  be  good  unlen  met  hv 
an  offer  to  pay  at  we  vard  In  soea 
case  the  holder  would  be  bound  to  go 
to  the  yard  to  receive  payment  Per 
Bbardslkt,  J.  id 

5.  A  demand  at  the  mill  yard  is  snfi- 
oient,  though  neither  the  maker  nsr 
any  one  autooriied  to  make  the  fmj' 
ment  be  found  theraii  td 


6.  If  upon  such  demand  the 
absent,  it  may  be  made  of  anv 
charge !  and  if  there  be  no  sm 
it  may  M  made  imUidT. 


si 
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7  The  maker  of  ■neh  m  enffagement  ib 
bound  to  be  at  the  place  of  payment  at 
aU  reaaonaUIe  houre  prepared  to  per- 
fiinn  the  agreement  id 

8.  In  an  interview  between  the  plaintiff, 
the  defendant  and  one  H.,  it  waa 
agreed  by  parol  between  the  three,  that 
H.  ihould  do  certain  work  for  the  de. 
fendant  for  which  the  plaintiff  ahoold 
pay  H.  in  goods,  and  that  the  defendant 
should  pay  the  amount  to  the  plaintiff 
in  lumoer.  The  work  having  been 
done,  held,  in  a  suit  by  the  plaintiff  on 
the  defendant's  promise,  that  it  was 
made  upon  a  good  consideration  and 
was  binding.    Mather  r.  Perry,    162 

9.  Hie  plaintiff  being  the  owner  of  land 
which  was  under  incumbrances,  enter> 
ed  into  an  agreement  under  seal  eze- 
OQted  by  himself  and  by  several  others, 
by  which  the  jvhole  property  was  esti- 
mated at  ^ll^fOOO,  and  was  to  be 
divided  into  twenty-three  shares  of 
1(5000  each,  the  subscribers,  except 
the  plaintiff,  to  be  eeveraUy  interested 
in  the  shares  set  opposite  to  their  re- 
wpeetive  names,  ana  he  to  be  at  liberty 
to  subscribe  for  two  shares,  and  each 
of  the  subscribers  to  pay  the  amount 
(^  their  shares  respectively  in  certun 
instalments  and  to  give  their  notes  and 
bonds  therefor.  The  title  of  the  land 
was  to  be  conveyed  to  a  trustee  for  the 
benefit  of  the  subscribers,  and  it  was 
to  be  managed  and  conoeyed  ae  a  ma- 
jority  of  t&  eubecribere  should  direct, 
each  ehare  to  be  entitled  to  a  vote. 
The  plaintiff  was  to  pay  off  the  incum. 
brances  out  of  the  money  to  be  received 
by  him  for  the  property,  and  if  he 
should  fail  to  do  so,  the  liens  were  to 
be  satisfied  out  of  the  proceeds  of  the 
first  sales,  and  the  subscribers  were  to 
have  credit  towards  their  subscriptions 
for  their  reepective  shares  of  the  pro- 
ceeds thus  appropriated ;  the  interest 
of  the  reepecttve  subscribers  to  be  re- 
tained by  the  trustee  as  a  security  to 
the  plaintiff  for  the  oeveral  notes  and 
bonds  given  for  the  shares.  The  de- 
fendant subscribed  for  one  share,  and 
eighteen  only  of  the  remaining  shares 
were  sabseiibed.  In  covenant  agamst 
the  defendant  for  an  instalment  on  his 
fnbecription,  he  having  refused  to  give 
his  bond,  held,  that  it  was  not  a  con- 
dition of  the  agreement  that  the  whole 
twenty-three  ahaies  should  be  subscrib- 
ed, and  that  the  defendant  was  liable 
notwithstanding  only  a  part  had  been 
fabfcribed.    Sandford  y.  HaUey,  fi3$ 


10.  If  the  parties  had  oonlemplatod  that 
the  execution  of  the  agreement  should 
not  be  complete  until  the  whole  num- 
ber of  shares  had  been  subscribed,  any 
subscriber  mirht  make  it  binding  aa 
himself  tbousfn  all  the  shares  had  not 
been  subscribed  by  consenting  to  an 
absolute  deliveiy.  Per  Walworth» 
Chancellor.  id 

11.  The  agreement  of  a  single  individual 
to  make  a  donation  of  money  to  a  lite- 
rary or  religions  institution,  without  any 
undertaking  on  the  part  of  the  donee  to 
do  anjT  thing,  is  without  consideratioa 
and  void.  Semble.  Per  WxlwortHv 
Chancellor.  Stewart  v.  The  Tnuteee 
of  Hamilton  College,  403 

13.  And  an  ag^reement  by  the  institution 
to  receive  and  invest  the  money  when 
paid  and  apply  the  interest  to  the  i>ay- 
ment  of  the  salaries  of  ito  oflicers,.  will 
not  furnish  a  consideration  to  support 
the  undertaking.  Semble,  Per  Wau- 
woaTH,  Chancellor.  id 

13.  But  where  several  persons  subscribe 
to  raise  money  for  an  object  in  which 
all  feel  an  interest,  e.  g.  to  support  a 
religious  or  literary  institution,  the  mu- 
tual promises  of  the  several  subscriben 
form  a  valid  consideration  for  the 
promise  of  each.  Per  Walwoeth, 
Chancellor,  id 

14  The  party  for  whose  benefit  such 
subscriptions  are  made  may  maintain 
aeeumpeit  against  the  several  subscri- 
bers, although  such  party  is  not  con- 
nected with  the  consideration.  Per 
Walworth,  Chancellor,  id 

15.  A  subscription  to  an  instrument  by 
which  the  subscribers  undertake  to  pay 
the  amounte  set  opposite  to  their  re- 
spective names  at  a  niture  time  for  the 
support  of  education,  religion  or  chari- 
ty, IS  a  gratuitous  promise  and  is  void 
for  want  of  consideratioa,  PerBooKSB, 
/Senator.  id 


16.  But  a  promise  to  pay,  provided  the 

Eromisee  would  imise  a  oertain  amount 
y  subscription,  is  a  valid  contract 
founded  upon  a  good  executory  consid- 
eration.   Per  BoGKBX,  Senator,       id 

17.  An  undertakiuff  to  pay  money  npco 
the  occurrence  of  an  event  wmch  ia 
not  to  be  brought  about  by  the  promi- 
see, is  a  naked  promise  upon  which  no 
action  will  lie.  td 


e^ 


ifctflbL 


18.  Thereibfft  a  ifatMetlptkni  Mper.'oMi- 
taininff  a  pnmiion  to  the  enect  that 
the  flOMcribera  wtore  not  to  be  holden 
unless  the  aggregate  of  their  subserip- 
tkma  amounted  to  a  eettain  tarn  bv  a 
certain  day,  is  Without  ooD^emtRm. 
Per  Boeus,  S^mtor,  '  id 

19.  A  subecriptioQ  to  raise  a  fatid  for  the 
benefit  of  a  college  was  oouditioned  to 
be  Toid  UDlefls  a  certain  amount  ehodd 
be  sttbeoribed  by  a  given  tiine;  And 
■bortiy  beibre  the  tima  had  espiied  the 
board  of  trustoea  by  toiahition  agreed  to 
«ontfaiue  to  miae  subioiiplMna  after  the 
«ipitation  of  the  time,  to  save  haimless 
«ny  persons  who  would  engage  to 
make  good  any  defieienoy  in  the 
amount  of  subscriptions  which  mij|[ht 
be  found  to  exist  at  the  end  of  the  tmie 
hmitod;  and  certain  of  the  trustees, 
with  other  persons,  thereupon  signed 

'  an  instrument  undertaking  to  mal^  up 
any  such  deficiency;  hela  that  sucn 
agreement  will  not  supply  an  actual 
deficiency  in  the  other  stibscripUons, 
80  as  to  make  the  subscription  paper 
binding  upon  the  several  subscribers. 
Per  Walworth,  Chancellor.  id 


AMBN]>MBNT. 
i9sf  CmODrr  OomiT  of  the  U.  S.,  3. 

PaACTIOE,  1. 


APraAL. 

AwCoUETS  OF  ▲  JusnOI  OF  TBB'PJU0S,4 
EviOENOSy  1. 


ASSIGNMENT. 

1.  An  assignment  by  a  debtor  pursuant 
to  an  insolvent  act  of  dU  hie  eetate^ 
teal  mtdperemuA,  passea  the  title  to  all 
the  lands  wMeh  hedms,  without  fur- 
ther description.   Boeeboimy*Moeher, 

61 

3.  Lands  owned  by  him,  though  twt 
mentioned  in  hie  inventory,  pass  by 
sucJi  assignment  td 

3.  A  reconveyance  by  the  trustees  will 
not  be  presumed,  or  their  title  be  held 
to  be  extinguished,  on  account  of  the 
lapse  of  time  without  the  assertion  of  a 
title  under  the  assignment,  where  there 
is  no  proof  that  the  debts  of  the  insol- 
Tent  have  been  paid.  id 


9egActm  mi  Mdmr  )iAi> 
'ocmcD,  8. 
CoRYoaATioir,  11, 19. 


AssuBiPsrr. 

See  Aonov,  1  to  6. 

Action  roa  McmEv  had 

OUVSD. 

AooiiiiUTt  13  to  19. 


ATTACHMENT. 
See  CmmaiPT. 


ATTORNEY,  SOLICITOR  AND 
COUNSEL 

1.  A  solicitor  or  counselKir  of  the  odoit 
of  chancery  is  liot  permitted  to  oon- 
tract  with  his  client  for  a  part  of  the 
subject  matter  of  the  IftigaCkm,  as  a 
compenaatbn  for  liis  services.  WdUie 
v,Loubat,  Wf 

%  Accordingly  wh^  a  t»n  in  ehancteiy 
\^as  filed  for  the  specific  perlbrmanoe 
of  a  contract  to  exchange  real  estate, 
and  the  rents  of  the  defendant's  jpnp- 
erty  of  which  the  complainant  eUdmed 
a  conveyance  Were  paid  to  a  yeecKei 
in  the  progress  of  the  Suit,  who  after  a 
decree  dismissing  the  biD,  paid*  the 
same  to  the  solicitor  for  the  defendant, 
who  was  also  the  defendanfe 


who  claimed  the  same  uAder  an  agtee- 
ment  with  his  client  that  he  was  to 
retoin  them  for  his  service*  in  the 
cause;  on  an  apphcafion  to  compel 
him  to  pay  them  to  the  defisnwit, 
held  that  such  agreemeht  was  void,  id 

3.  Attorneys  and  soUdton  are  pubfie 
officers  and  are  8nbj|ect  to -the  cootRil 
of  the  courts  in  wluch  they  pmctice; 
and  are  bound  when  they  undeit^ 
the  prosecution  or  delence  of  suito  to 
serve  their  cliente  fcnr  the  feesallowed 
by  law.  td 

4  A  eouneeUor  may,  however,  atipislate 
with  his  client  for  a  reasonable  mwud 
for  his  services,  irrespective  of  the  al- 
lowance in  the  fee  bin,  though  he  is 
solicitor  or  attorney  in  the  same  teame. 

id 


INDEX. 


6ff7 


B 

BAILMENT. 

L  Where  one  has  perecmal  property  in 
lus  poMeesioa  belonging  to  anot^jer 
which  he  is  bound  to  deliver  to  the 
owner  on  demand  at  a  particular 
place,  such  owner  may  make  a  per- 
sonal demand  at  a  different  place ; 
and  if  the  poraessor  deny  the  owner*s 
riifht,  he  will  be  liable  to  an  action. 
Duaiap  T.  Hunting,  643 

t.  Accordingly  held  that  an  unqualified 
refutml  to  deliver  the  property  would  be 
a  breach  of  the  obligation.  id 

S,  So  if  he  answer  that  he  has  not  got 
the  property,  without  intimating  that 
any  thmg  had  happened  to  discharpre 
him  from  his  obligation,  it  is  a  denial 
of  the  bailment,  and  he  is  liable. 
Semble.  id 

C  It  is  at  least  evidence  upon  which  the 
jury  might  find  such  denial  id 

5.  But  if  he  answer  that  he  is  ready  to 
deliver  at  the  proper  place,  that  will  be 
no  breach  uf  duty.  id 

6.  Accordingly  where  the  plaintiff  as  a 
constable  had  a  warrant  to  collect  a 
inilitarT  fine,  and  levied  on  two  books 
beloni^ing  to  the  defendant,  and  left 
them  m  his  possession  on  his  agreeing 
to  deliver  them  to  the  plaintiff  at  a 
future  time,  and  the  plaintiff  met  the 
defendant  in  a  different  town  and  tbtre 
demanded  them,  and  the  defendant  an- 
swered either  that  he  had  not  got  the 
books  or  that  he  would  not  give  them 
up ;  keld  that  the  evidence  was  suffi- 
eient  to  enable  the  jury  to  find  a  con- 
yersion  of  the  books.  id 

See  TiTLK  TO  Property,  6. 


BANKRUPT  AND  BANKRUPT 
LAW. 

!•  A  cause  of  action  in  treepaee  is  not 
affected  by  a  discharge  in  bankruptcy, 
even  though  a  verdict  had  been  ren- 
dered before  the  presentment  of  the 
Sitition  to  be  declared  a  bankrupt. 
ellogg  V.  Schuyler,  73 

9.  A  judgment  rendered  after  the  defen- 
dant had  presented  his  petition  to  be 

Vol-.  U.*  83 


deolared  a  bankrupt  is  not  affeeted  by 
the  bankrupt  discharge  subsequently 
obtained  in  that  proceeding.  H 

3.  The  lien  npon  a  debtor's  property  and 
rights  in  action  ereatad  by  an  ezecn 
tion  returned  unsatisfied  and  the  com 
mencement  of  a   suit  by  judgment 
creditor's  bill,  is  not  divested  by  a  snb 
sequent  discharge  in  bankruptcy.  Jfo- 
ey  Y.  Jordan,  570 

4  iSem^ls,  thatthejodgnientremainioB 
foot,  notwithstanding  the  discharge,  to 
far  as  it  may  be  necessary  to  uphold 
proceedings  to  enforce  the  lien.  Per 
Jewett,  X  id 

See  CoNTBiiPT,  1. 
Mandamui,  1. 


BANKS  AND  BANKING  ASSOC! 
ATIONS. 

See  CoNBTmrrioNAL  Law,  1,  3,  ?•  $ 
PaiNcirAi.  ANn  Agent,  3. 


•   BASTARDY. 

1.  If  the  reputed  father  of  a  bastard 
child  against  whom  an  order  ofJUim* 
tion  has  been  made,  shall  not  pay  the 
amount  certified  for  the  costs  of  appre- 
hending him  and  of  the  order  of  filia- 
tion, the  justices  may  issue  a  warrant 
for  his  commitment,  though  he  haa 
executed  a  bond  pursuant  to  §  14  of 
the  statute  "concerning  the  support 
of  basUrds.**  The  People  y.  Siom 
eU,  127 

2.  Where  such  bond  has  been  given,  but 
the  costs  are  not  (laid,  the  warrant 
should  direct  the  father  to  be  safely 
kept  until  discharged  bv  the  court  of 
general  sessions  or  untA  he  ehall  pay 
the  eoete,  w 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  The  second  endorsee  and  holder  of  % 
bill  had  obtained  judgment  against  the 
drawers,  and  the  second  endorser  who 
was  liable  on  the  paper  paid  the 
amount  to  the  holder  and  received  Iroin 
him  an  assiprnment  of  the  judgment; 
held  that  this  was  not  an  extinguish* 
ment  of  the  debt  against  the  drawen 
or  the  prior  endorser.  Harger  v.  Jfie- 
CulUnigh,  119 


t» 


comfMny,  Um  atoeUraiilOTi  of'  which 
were  penonally  liahte  for  its  debts. 
Held  that  the  asngnee  might  use  the 
of  the  pteuitilr  in  the  jodgmeoi 
action  10  enforoo  tlie  kahifitT  of 
■  id 


mmn 


X  When  a  MA  of  eiehaagft  waa  dnwn 
by  several)  one  of  whom  joinod  in  it  as 
a  mirety  for  the  others,  who  prooored 
tiie  bill  to  be  diseooDted  before  accep. 
lanee  for  their  own  benefit ;  and  the 
Amwee  with  knowledfo  of  these  iacts 
neoepted  and  paid  the  biH  without 
ftinda  of  any  of  the  drawers  in  his 
hands,  held,  that  he  might  recoTor  the 
amount  against  all  the  drawers  in  an 
action  for  money  paid  to  their  use. 
Suydam  t*  WuifaU^  205 

4  Where  cross  notes  are  made  and  spe- 
oifieaHy  ezobanged  by  the  nabers, 
each  note  is  the  proper  debt  of  the 
maker  thereof,  and  each  holder  is  a 
butchaser  iar  yaloa  JPer  BuLanaLBY, 
J.   Detof  T.  ^cAtitl,  621 

See   GUARANTT. 

Uscmy*  10, 11. 


WOAXb  OF  SUf  ERYIBOR& 

Bm  Action,  I. 

Dnraict  ATTOtMrt,  % 
Pooh,  1,  % 


CASES  OVERRULED,  DOUBTED 
OR  EXPLAINED. 

L  Supervisors  of  SuDivan  v.  Dimmiek, 
(18  Wend.  538i)  overrated.  Sapervi- 
tore  of  Onondaga  v.  Briggi,  26 

9*  Simpson  v.  Patten,  (4  John.  422,)  and 
Jackson  v.  Ravner,  (12  id.  291,)  com- 
mented on  and  eiplaioed.  Barker  v. 
Bucklin,  45 

d^  Do  Bow  V.  The  People,  (1  Denio»  9,) 
overruled.    G\ffbrd  v.  Livingston,  380 


dscmr  COURT  op  the  uni- 
ted STATfiS* 

1.  H^e  amoont  of  damages  laid  in  ft  de- 
elaiatkm  m  assumpsit  is  jwftwo  ^eie 


to  be  considered  tke  amamnt  m  dtnalt 
in  detemining  whether  a  cause  is  i^ 
movable  into  the  circuit  court  of  the 
United  States  under  the  act  of  con- 
gress. The  People  v.  The  Judges  of 
me  JT.  P.  Common  Pleao,  ISt 

3.  BnttI  seems  this  is  not  eoncloihre,  and 
that  the  plaintiffto  proven'  the  removal 
may  shew  by  affidavit  that  his  claim 
amounts  to  tote  than  6ve  hundred  dot- 
lerfr    Per  Beomson*  C.  J.  id 

3.  The  plaintiff  may  amend  his  declaia- 
tkm  in  the  state  court  after  the  defea. 
dant  has  presented  his  petition,  by  re- 
ducing the  damages  claimed  below  five 
hundred  dollars,  after  which  the  caoas 
cannot  be  removed.  id 

4  This  court  wil!  not  grant  a  mandaanu 
to  compel  a  court  of  common  pleas  to 
permit  a  cause  pending  there  to  be  re. 
moved  to  the  circuit  court  of  (he  United 
States ;  the  latter  court  having  itself 
the  power  to  award  the  writ  when  ns- 
cessary  to  the  exercise  of  its  jorisdio* 
tk>n.  id 

Ste  Mar DABus,  3. 


COmfI88ION& 


See  Imots  ajid  Lmu' 


COMMON  SCflOOia 

1.  A  school  district  cdketor  bavhMf  •  re- 
gular tax  list  and  warrant  for  a  diatriet 
tax,  can  justify  when  sued  far  tainng 
the  piDperty  of  a  person  taxed,  open 
the  principle  of  the  case  of  ^asessf  v. 
Bou^hton,  (5  Wend,  170,)  though  the 
distnct  meeting  at  which  the  tax  was 
voted  was  UlegaL    AUeUr^Yoet,  86 

2.  A  suit  against  the  trustees  of  a  school 
district  to  recover  teacher*s  wages  does 
not  abate  and  is  not  discontinned  by 
the  expiration  of  the  defendants'  teno 
of  office  and  the  choice  of  other  persons 
to  succeed  them.    Colegre^  v.  Breed, 

125 

3.  If,  where  die  suit  is  iti  a  JnsBce^s  eepoit, 
their  successors  voluntarily  appear  and 
consent  to  be  sobstttnted  as  defendants, 
such  substitution  should  be  made  and 
the  suit  shonM  pioeeed  against  ^ktm. 
Pet  BjUBoenkf  I  J.  id 


4  Wlw»  Ihfrawr  »mHbi  do  not  apply 
4a  be  mbnitutea,  the  Mit  i«aiMi  the 
eld  enee  should  pieoeed ;  end  if  «  re- 
eovary  ie  hed»  thej  ere  entiUed  l»  be 
•Ueved  the  wmntaHi  in  their  offieial 
M0MMI»  id 

%  A  cUetneieeheolles ievriid thoi^b it 
'  beeeeeseedendthetettbettbeieforbe 
mAde  oat  by  the  trustees  after  the  ez- 
pintkni  of  ene  month  from- the  time  of 
holding  the  distriet  meeting  at  which 
U  was  voted,  the  provision  requiring 
tbeae  acts  to  be  done  within  one  month, 
being  £fectery  merely.   Ctale  r,  Jltead^ 

160 

%,  Wheie  a  district  tax  to  builda  school 
house  was  voted  at  a  sebool  district 

.   meeting,  upon  which  the  trustees  pre. 

.  pared  a  tax  list  and  warrant,  and  sub- 
aequenlly  a  q)eciai  meeting  was  called 
at  which  the  tax  was  repealed;  and 
another  meeting  was  held  at  a  still 
later  period « wlien  the  vote  to  repeal  the 

]  tax  #a«  itself  repealed,  and  the  war- 
rant  was  then  renewed  and  delivered 
fb  the  oflliecff ;  heldt  that  although  the 

-  last  tote  revived  the  tax,  it  was  in  ef- 
Ibet  a  tax  voted  at  the  last  meeting, 
and  that  a  nne  tax  list  should  have 
been  made  out  aAer  that  vote.  Mtead 
V.  GWf ,  233 


CONDITION. 

thft  seised  of  a  determinable  fee,  (e.  g. 
an  estate  in  fee  subject  to  be  defeat^l 
by  the  happening  of  an  event  upon 
whieh  an  ezeeutoiy  devise  is  limited,) 
may  convey  the  estate,  and  the  grantee 
will  take  it  accompauied  by  ihe  same 
determinable  quality  which  belonged  to 
it  in  the  hands  of  his  grantor.  Per 
PoRTBR,  Senator,  Grout  v.  Towne- 
«i|d,  336 

See  AaxKEMSNT,  9, 10, 19. 


CONSIDERATION. 
See  AoaxBJiKirr,  II  to  18. 


CONSTITUTIONAL  LAW. 

The  pmvision  in  tiM  hank  ewpeneSon 
aot  of  1637,  reducing  and  Itmiting  fhe 
oiicniation  of  the  banks,  sltere  their 
■everal  charters,  and  ie  inopentupe  atod 


void  heMii»th»  961  wan  wot  pawed 
by  a  qonslitMtiona&  majority.  Cwt 
moA  Bunk  ofBe^uU  y*  Sjforrom 


97 


%  fioa|^8iMmtioa8tm|Qiiiiatal»4iriwo. 
thirds  of  all  the  membess^  eves  whese  a 
power  is  reserved  in  the  act  of  inoor- 
weniimk%9mtterrmodiffor9efotd  M 


for 
fsir. 


31  When  the  ooaalitationjmMridBi 

omee  in  m 


the  appomtMMnt  to  an 
tieuiar  nuumer,  the  kfiriatiue  oavno 
power  to  create  a  new  office  for  the 
performance  of  the  same,  or  the  princi- 
pal part  of  the  same  duties,  and  to 
direct  the  appointment  to  be  made  in 
another  manner.  Warner  v.  The  FeO' 
fU,  273 

4*  But  the  lenslatore'  may  rQ|^uUt»  and 
tkd4  to  or  diminish  the  duties  or  the 
fees  of  a  constitutional  office*  Per 
WAi^woaTH,  Chancellor,  id 

5.  The  aot  aolhorisini^  the  appouitnent 
of  a  oleck  of-  tJie  eoturt  of  common  pleae 
of  the  cKy  smd  eoanly  of  I^Gew.Vork 
by  the  first  and  aeeiieiate  jndgea  of  that 
eourt,  {Stai,  1:843,  pi  69,)  ie  UBCoosti. 
tutional  and  void;  Ihr  the  reaaen  that 
the  duties  of  that  office  appertain  to  tho 
oflloe  of  elerk  of  tho  eUy  aad  eotuitif 
t^  Nem^Yotky  whose,  appointment'  in 
another  mode  is  provided  ibr  by  the 
oenelitiitioa.  id 

6.  If  the  appointment  was  one  which  the 
eonstitution  had  directed  to  be  made 
by  the  court  of  common  pleas,  the  act 
would  be  void  for  directing  it  to  be 
made  hy^the  first  and  associate  judges 
only,  to  the  exclusion  of  the  mayor,  re- 
corder and  aldermen,  who  are  also 
members  of  that  court  id 

7.  The  act  entitled  **  An  aot  to  authoriie 
the  business  of  banking,'*  passed  18th 
April,  1838,  was  oonstitutionally  pass* 
ed,  although  it  did  not  receive  ihe'as* 
aent  of  twa.thiRis  of  the  members 
elected  to  eaeh  branch  of  the  Irgiala- 
tiire,  and  in  a  valid  act.  €hfwdY. 
Livingeton,  380 

8.  The  oaee  of  De  Bbie  v.  Tho  People, 
(1  Denio,  9,)  overruled^  id 

%  The  aithoiity  eonfisraed  by  the  stat- 
«te  (2  it.  Lb  3^,481,)  on  the  mayor, 
dtc.  of  the  eity  of  New«Vnrk,  to  order 
the  destruction  of  buildings  to  prevent 
the  spreading  ofa  fire,  is  not  a  girant'of 
tfMiight>«CeMM«sji|  domain^  and  bioC 


MO 


INDBX. 


there  int  within  the  oengtitntional  pro- 
riflioD  reqairing  compeiMation  to  the 
owner  of  privniepropertj  taken  fiirpub- 
lio  use.  Per  Shbrman  and  Portkr, 
Senator*.  RumeU  v.  Tko  Mtfor,  ^. 
e/  New-York,  461 

lOi  The  etatute  oonferring  that  aathority 
if  a  regulation  of  the  right  which  indi- 
yidoaU  possess  to  destroy  private  prop- 
erty in  oases  of  ineritable  neoe«ity,  to 
prevent  the  spieadinff  of  fire  or  other 
gfeat  caiamitj.  Per  SaaaiiAif ,  Sena- 
tor, id 

See  Niw-Toas,  Crrr  or,  3. 


CONTEMPT. 

1.  Where  a  defendant  in  a  snit  in  chan- 
cery had  rendered  himself  liable  to  a 
eooviction  for  a  criminal  contempt  for 
violating  an  injunction,  issued  upon  a 
jodjrment  credttor*s  bill,  and  was  after- 
wards discharged  under  the  bankrupt 
act,  and  alter  such  discharge  was  pros- 
ecuted by  attachment  for  such  con- 
tempt ;  heldf  that  such  dbcharge  was 
not  a  defence  against  the  attadiment 
prooeeding.    Macy  v.  Jordan,       570 

%.  Held  also,  that  a  fine  to  the  amount  of 
the  complainant's  judgment  and  costs, 
and  a  duection  that  the  same  be  |>aid 
to  the  complainant  for  his  indemnity, 
was  not  in  such  a  case  improper,     td 


CONTRACT. 

See  AoaKKMCNT,  1,  8  to  10. 
ImamANOK,  1  to  4. 


CORPORATION. 

L  The  common  council  of  the  city  of 
Boflhlo  have  no  authority  to  furnish 
an  entertainment  for  the  citixena  and 
guests  of  the  city  at  the  public  expense. 
Hodgee  v.  The  CUy  of  Buffalo,     110 

9.  Aooordingly,  it  was  held  that  an  ac- 
tion would  not  lie  against  the  corpora- 
tion at  the  suit  of  one  who  had  provid- 
ed such  entertainment,  on  indepen- 
denee  day,  upon  the  employment  of  a 
oommittee  authorized  by  the  oommon 
•oonoil  to  contract  for  it  id 

S.  Where  an  endorsee  of  a  bill  of  ex- 
change  drawn  by  a  ooipocatioBi  the 


stockholders  oi  wbioh  are  liable  for  ili 
debts,  has  recovered  judgnnnit  a;aiii4 
the  drewer,  an  endorser  wlio  is  liaUs 
on  the  bill  mav  pay  it  and  take  an 
si^rocnt  of  the  judgment,  and 
tam  an  action  againnt  a  stockh«>ldef  in 
the  name  of  the  plaintiff  in  the  jodg« 
ment  to  recover  ike  amount  itafget 
V.  MeCuUmigh,  m 

• 

4.  Where  in  such  action  the  evidence  to 
shew  that  the  defendant  was  a  stock- 
holder when  the  debt  was  oontraeled 
was  a  proxy  given  by  him  shortly 
afterwardo  to  vote  at  the  enmmig  an* 
nnal  election,  the  time  Ibr  holding 
which  was  less  than  thirty  days  fnwi 
the  time  when  the  debt  was  contracted 
and  by  the  charter  the  stockboidoa 
could  only  vote  upon  stock  which  they 
had  held  for  tJiirty  days  preoeding  tM 
election ;  held  that  the  evidence  was 
jpr»>Aa/aets  suflScient  td 

5.  Stockholders  who  by  the  charter  are 
"jointly  and  severally  personally  liable* 
for  the  debts  contracted  by  the  eorpo- 
ration  are  principal  debtora  and  not 
sureties  for  the  corporation,  and  there- 
fore time  of  payment  given  to  the 
corporation  by  a  creditor  does  not  di»> 
charge  a  stockholder  who  did  not 
assent  to  the  extension  and  who  is  sub- 
sequently prosecuted  on  account  of  his 
individual  liability.  id 

6.  An  action  on  the  case  for  nudfeaoaneo 
will  lie  against  a  coiporation.  7^ 
Mayor,  ^.  of  New-York  v.  Bailey, 

7.  A  municipal  corporation  is  responsible 
for  the  negligence  or.unskillfulness  of 
its  agents  and  servants  when  employed 
in  Um  construction  of  a  work  ibr  the 
benefit  of  the  city  or  (own  snhjcct  to 
the  government  of  such  coiporation.  id 

8.  Stock  in  an  incorporated  company 
cannot  be  transferred  so  as  to  pass  a 
legal  title  after  the  dissolution  of  the 
corporation.    Jameo  y.  Woodruff,  574 

9.  After  such  dissolution,  the  interests  of 
the  several  stockholders  become  eqoi. 
table  rights  to  a  proportionate  share  of 
the  assets  alter  payment  of  the  debts,  td 

10.  A  stockholder  who  is  indebted  to  the 
corporation  at  the  time  of  its  diasolo- 
tion,  is  only  entitled  to  his  share  of  tibs 
effects  after  deducting  the  anoonf 
which  he  may  owe.  id 


ntDKX. 


661 


11.  An  «flri|pMa  of  t  iloekliolder  in  a 
diMolTed  eorporation  takm  the  inteivat 
of  the  anignor,  gubjeel  to  aO  ebimii 
which  the  corporatioo  has  against 
him.  id 

IS.  Where  stoek  in  a  eorperation  which 
haa  been  diaiolved  ia  purehawd  by  a 
debtor  of  the  corporation,  soeh  pur- 
chaaer  in  in  the  aame  aitoation  as 

•  tbmigh  he  had  been  a  stockholder 
when  the  corporation  was  dindred, 
and  miifft  therefore  submit  to  have  the 
debt  which  he  owes  deducted  from  his 
share  of  the  assets ;  and  one  who  pur- 
ehasM  the  stock  from  him  takes  it 
subject  to  the  like  deduction.  id 


Set  BiUM  OP  EzcnANGB  and  Paoj 

RT  NOTBB,  2. 
TaVST  AMD  TaUSTBB,  1, 10. 


COSTS. 

L  Upon  a  judgment  b?  default  in  debt 
on  a  OKMiey  bond«  the  ciista  am  not 
fimited  to  ujixed  sum  under  the  act  of 
1844,  but  may  be  taxed  by  itemt. 
MerrUt  v.  Gommn,  186 

2.  Where  the  defendant  demurs  and  the 
plaintiflT  amends  the  declaration  and 
then  has  judi^ment  by  default,  charges 
ibr  counsel  fee,  brief  and  amended  de- 
cUratioo  are  not  taxable,  and  the  bill 
of  OGSts  is  fifty,  and  the  copy  twenty- 
five  cents.  id 

ll.  The  provision  altowing  a  defendant 
who  has  jndgment  agninst  him  on  I  ho 
whole  record  the  oorts  of  an  issoe 
found  in  his  favor  **in  cases  where  there 
aretwonr  mora  distinct  causes  of  action 
in  separate  counts,"  (3  iS.  &  6 1 7,  §  3B,} 

■  does   not  apply   where   the   difierent 
•    counts  were  for  separate  aoms  payable 

by  the  same  covenant  which  rovht 
have  been  included  iu  one  count  duU 
▼.  Ketekum,  186 

4.  The  defendant  is  not  entitled  to  the 
costs  of  successfully  opposing  a  motion 
by  the  plaintiff  for  a  new  trial  on  a  bill 
of  exceptions  where  such  plaintiff, 
having  a  verdict  for  an  amount  suffi- 
eient  to  carry  ousts,  moved  because  he 
had  not  been  allowed  to  recover  a  fur- 

■  ther  sum  claimed  by  him.  id 

i.  The  pUintif  is  not  entitled  to  tax  the 
eoits  of  such  motion.  Pt^  fiaoxsoN, 
C.J.  id 


6.  Where  the  phintiff  pending  the  suit 
made  a  general  assignment  to  trustees 
for  the  benefit  of  creditocs,  and  th« 
cause  was  afterwards  tried  and  the  do* 
fondant  had  judgment,  the  asaignees 
not  having  intermeddled  with  the  pros- 
ecution ;  held  that  they  were  not  liaUa 
for  the  defendant's  costs.  Taylor  v. 
Bolmtr,  laS 

See  Attoxnbt,  Soucitox  and  Cocnbi* 

EXTOXTION. 

Ofpick  and  OmcKK,  1. 


COUNSELLOR  AT  LAW. 

See  ArroxNxr,  Soucrrox  and  Coun- 
SKL,  1,3,4. 


COURTS  OF  A  JUSTICE  OF  THE 
PEACE. 

1.  Joint  debtore  may  be  sued  in  a  jCm* 
tice*8  court  by  long  eummone,  though 
one  of  them  be  a  non-resident  of  too 
county.    Bvrghort  ▼.  Rice,  95 

3.  A  justice  of  the  peace  has  no  power  to 
compel  the  substitution  of  new  parties 
in  a  Koit  before  him,  the  provision  in  3 
R.  8.  474,  i  100,  not  being  applicable 
to  justices*  courts.  CeUgrove  v.  Breed, 

135 

3.  Althongh  trespass  qvare  eUmoumfrt' 
git  is  a  local  action,  and  when  origin- 
ally prosecuted  in  the  supreme  court  or 
in  a  court  of  common  pleas  must  be 
brought  in  the  count  v  where  the  land 
is  situated,  ^et  such  action  may  be 
brought  in  a  justice's  court  of  a  diflcr- 
ent  county  from  that  in  which  the  land 
lies.    Oruvea  v.  MeKeon,  639 

4.  And  the  appellate  inrisdictkm  of  the 
common  pleas,  when  a  cause  is 
brought  into  that  court  by  certiorari  or 
appeal,  is  not  aflected  by  tbo  laeal 
ebaiacter  of  the  original  action.        id 

Soe  CoMiioN  Schools,  3, 4» 
CooxT  or  Common  Plxaa 


COURT  OF  CHANCERY. 

See  Attoxnrt,  Souciroft  and  Cmmi* 
SKl^  1,  3. 
CofrrxMrr. 
Idiots  akd  LbNiTiot. 
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'BfTCSS. 


>«e  LntiTATTom,  SrAtjtnu  or,  1|.S. 


€OUftT  «F  coif  MOflr  PtBAS. 

9^  eonrtof  common  pleas  hm^p^iUftte 
jurisdiction  by  certiorari  or  appeal  in 

fregit  arising  in  a  jtisliGe*«  cotiit»  not- 
with^ndiii|r  ihe  landa  are  aituated  in 
a  diflerent  county  from  that  for  which 
the  court  ia  held,  thoui^  it  would  not 
liaTO  original  jarisdiction  of  such  ac- 
tkA.    Ormtm^^MeKm^  639 


8§e  AaiiBBMB!«T,  9,  10. 


oRBsrroR*s  bill. 

StB  BAMKBtrpT  AJn>  ^hHtxart  Law,  3. 


CBIMJBS  AND  MfiB^BMSANORS. 

See  UsuBT,  2,  8. 


DAMAGES. 

f.  WhefiS4Miec(intni<nsloeinfWa«iolher 
lur  a  certain  time  at  a  flpeolned  cam- 
pensation,  and  discharges  him  without 
cau«  iwfors  the  «BpivHt)on  of  the  iime, 
he  is  in  feneral  i)ound  to  pay  the  full 
amount  of  w«i^  for  the  «4iole  time. 
4S(mfiftM  V.  TkeMoknbkitndaudeoH 
RaiL^tUnd  CW.,  <09 

t.  i9o  Aef^wfierft  die  paifywai  employed 
as  fnperiiitendenC  of  a  rail-road  for  one 
year  at  a  salary  of  $  1500,  and  remain- 
ed without  employment  during  the 
whole  period  subsequent  V)  his  dis- 
eharfB,  hav4nif  ipven  noiiee  lo  the 
company  that  he  was  ready  to  continue 
In  its  bteiMsft  UL 

H  But  in  a  suit  for  the  ftipadfitejl  com- 
pensation, tiM  MlBiiaMt  may  ifaow  in 


flimim^sfi  ^  dftniagei  tfiat '  %Mt  tfcft 
^aiMtHhiadbecn  dismined^behwl  ca. 
vasfed  iU'fltlMrtaiiMM.  ^crBuBM- 
^  J.  •     ii 


4  So  it  may  be  shown  in  leduetioii  of 
damafea  lliat  anptoyiKiit  of  the  aaiift 
general  ■namre  as  Ihat  ftons  which  he 
fiadheen  diattisnd, aad  to  be^amed 
on  in  Ihs  aame  loealily,  had  baeft  aftr- 
ed  to  ttia  plaiiitHr  and  nefaaed  fay  bim ; 
Iwt  iMft  adliefent  hind  of  eoiployaMntt 
or  iMttiness  to  be  condoeted  at  anolher 
filaea.    <Fmr  BsMOMUBt,  J.  id 

5.  Battlfe  appntiinily  tb  be  an  awphjieJ 
will  not  fae  praanmad,  hut  aiaat  he  af- 
firmatively shewn  by  the  deieodant  id 

6.  In  ca09  for  nnfasteiAn^  a  ^assel  fnai 
a  dock,  \ff  means  of  which  it  floated 
ofl*  and  was  injured,  the  dama]^  wiA 
not  be  mtigated  by  proof  that  tba 
owner  of  the  vessel,  after  it  bad  beo« 
80  unfastened  and  set  adrift,  had  neg 
lected  to  take  such  measuiea  as  wera 
ki  his  power  la  moomt  «o4  mt^mb  Ik 

4te  9nmiBit,S. 


IMBEDl 


•  orvarai 

tfC  the  satae  tinMti  hagiWHMi  fha 
parties  and  relating  to  the 
matter,  should  be  construed  tngethfyM 
iMVDing  ^aits  «f  a  ihigto  asniraat  dr 
conveyanaa.    OotmeU  y.  Tt^      tBO 


a.  Bttti4(Mlltyastn<hapai<iaB 
dateakmaisaatanoogjh:  the 
not  apfdy  un4asa  Iha  papeia 
their  faee  or  a<re  shown  by 
extrinaie  ewMenoa  to  reJUi  Id 
MnsaMioo. 


tha 


id 


3b  Accordingly,  where  a  fbifv  ^Miad 
title  to  two  adjoining  paroew  of  land 
hy  a  asparata  aanf«g«naa  lor  aa4l 
aaaeal  wtm  tha  aaaM  graMar  and 
nearing  the  aama  data,  hat  wtfeh  did 
not  laJeria each  other  t  andhyonaof 
the  aonaayanaea  a  pneanf  hmii  nrhkh 
was  paacal  of  tha  fmaii 
hy  the  a^Asr  dead  waa  in 
ed ;  held  that  each  aanfayawaa 
stand  by  itself,  and  that  the  esM 
tiat  being  for  a  jMit  of  tha  thfaw  giwBi^ 
ad  hy  tfta  deed  w  whidi  it  wm  «n- 
tained,  was  void.  4d 


niDBX. 


JW9  AmomRifTi  1  •  Sl 
EvtocNct,  5,  IS,  19. 


DEMAND. 

Set  AaiiBMiMT,  9  to  7. 
Bailment,  l,d. 


PE8CENT. 

A  remainder  in  fee  expectant  upon  a 
freehold  estate  acquired  bv  parehase 
will  paaa  by  deaceni  to  the  heira  of  the 
pemon  aeixed  in  remainder.  Fsnifer- 
ktyden  ▼.  CnndaU,  9 

See  EsTATM  Tail*  9  to  4. 

DEVISE. 

Af.Dowta. 

Bratvi  Taiu  %  ^ 

BI6TRBSS. 

1.  In  eondaetingr  tHe  pneeedmfi  vpon  a 
distress  for  rent,  nve  fall  days  must 
dapne  after  the  day  on  which  nfAiee  of 
the  distress  is  given  before  an  appraisal 
of  the  (roods  can  be  made  or  notice  of 
safe  riven.  Therefore  where  notice  of 
the  mstress  was  given  on  the  luiiM, 
VCLD  that  the  appraisal  eoold  net  take 
jihiee  t)efore  the  JSfteentk  of  the  same 
month.    BuUt  t.  B4mm^t         164 

t.  But  where  the  appraisal  is  made  too 
■oon,  or  any  other  inegtitarity  eee«rs 
after  a  distress  legally  made,  the  pro- 
seedings  are  nnt  void,  and  fretpam  will 
ADt  tie  against  the  party  making  the 
distress  ;DDt  only  can  for  the  special 
damages  sustained  by  the  party  ag- 
grievM.  .    td 

3.  And  tbat  action  eanonly  be  sustained 
against  the  pait^  wbo  peraooalty  or  by 
iMB  agent  eoounit*  the  iircf  ular  act  id 


4.  SmIi  aotioB  eamsii  be  ■lainteined 
•gainst  tlw  agent  ef  (he  landlord  vfio 
issued  liM  wan««t  in  the  huidlord's 
MMS  and  dkeetod  the  officer  to  toko 
lbs  pbuntif's  property,  and  who  at- 
tonded  the  sale  and  feeeived  the  rent 
•oUected  by  the  distress,  but  had  no 


MDgulanty. 


in  OTttotaalkMradadgeoflke 


(.  Where  the  irrsgnlaritir  eonsistod  S« 
nahmg  the  appimisal  and  the  sale  cm 
day  bobre  the  time  piescribed  Imt  law, 
•nd  Umn  wae  we  psoof  of  special  dan- 
ages,  As (d,  tliat  only  nominal  damages 
rseovemUe.    Btrimmm^J*  id 


6*  The  right  to  distrain  for  rent  tsmi* 
nates  at  the  expiration  of  six  months 
IWrni  Che  end  of  the  term,  and  is  not 
enntimied  by  the  eaeontum  of  a  new 
lease  to  the  saliie  tenant  for  a  ftirthei 
term,  conmencing  at  the  end  ef  the 
first    WMer  w.  ShBarmaut  863 

7.  Aoeofdingly  where,  en  vie  expkntiBQ 
of  a  demise  under  seal  for  a  year,  Cbe 
landlord  executed  a  new  lease  to  the 
tenant  for  another  year  at  a  diflTeienl 
rent,  and  on  the  etpnration  of  the  lattar 
the  term  was  extended  for  a  third  year : 
MM  that  tiM  landlord  eonid  net  dis- 
train during  the  third  year  Air  lent 
which  foil  doe  at  the  end  of  the  first  id 


DISTRICT  ATTORNEY. 

I.  The  toxation  of  a  district  attorney's 
account  ppnoani  to  tegular  notice  ia 
a  judicial  act  and  cannot  be  questioned 
in  an  action  againet  him  hf  the  county 
to  recover  bade  moneys  received  over 
tod  above  his  legal  fees.  This  point 
decided  in  3  Hill,  135,  reaffirmed, 
SupervmfraafOnomdagm  v.  Brigge,^ 

3.  The  deteraihiatieii  of  the  hoard  of  so- 
pervisore  in  auditing  and  albwing 
such  an  account  is  conclusive  upon 
the  county.  id 

3.  A  distiict  attorney  is  entitled  to  be 
paid  for  subpoena  tickets  issued  br 
nim.  The  case  of  Supenieore  of  Sut' 
livan  V.  Dimmick,  (18  Wend,  538,) 
«0Air«,  ovenroisd.  ii 


DOWER. 

1.  Where  a  testotor  devised  all  his  real 
•nd  pemooal  estoto  to  his  wife  dming 
her  life  mr  m  tai^  a$  she  shouid  remmn 
ki$  vidoWf  and  after  her  dectaas  or 
psmanriage,  to  }mm  cdiildren ;  and  the 
widow,  having  survived  hini*  entered 
•nd  occupied  under  the  win  for  asfmrnl 
years  and  then  married  a  second  has- 


864 

tend ;  held,  that  rfie  wm 
dower.    Church  ▼.  Bull, 


uxmoL 


to 

430 


ft  Hm  widow's  claim  of  dow«r  is  re- 
garded with  favor  b^  the  courta»  and 
•he  will  not  be  defunved  of  it  b^  ac- 
eeptinff  a  leatamentary  proviaioo  in  her 
&vor,  where  it  it  doubtful  whether  or 
not  the  testator  intended  she  should 
have  both.  Far  Walwokth,  Chan- 
etUor.  id 

X  To  compel  her  to  elect  between  dower 
and  a  testamentary  provision  where 
the  testator  has  not  in  terms  declared 
his  intention  that  she  shall  be  confined 
to  one,  the  other  provisions  of  the  will 
must  be  totally  inconsistent  with  the 
daim  of  dower.  Per  Walworth, 
Chancellor.  id 

4.  A  devise  to  others  of  all  the  teslator's 
jval  estate  is  not  necessarilj  inconsis- 
tent with  the  right  to  dower,  as  such 
a  devise  is  to  be  understood  as  subject 
to  all  lawful  claims  upon  the  land 
hidadinff  dower.  Per  WaIiWokth, 
Chaneeuor,  id 


E 

EJECTMENT. 
See  PiuonoB,  S. 

ELECTION. 
See  CoaroaATUMi » 4 

EMBLEMENTS 
See  MoRTGAGB,  1, 2. 

EMINENT  DOMAIN. 
See  CoNSTmrnoNAL  Law,  9. 

ERROR. 

The  oonrt  will  not  upon  error  reverse  a 
lodgment,  where  genera!  errori  in  law 
have  been  a88i)(ned  without  ascertain- 
ing by  an  inspection  of  the  record  that 
the  Judgment  below  Is  erroneoos, 
though  an  issue  of  fact  arising  upon  a 


plea  of  the  statoie  of  limitatioospkni* 
ed  by  the  defendant  in  error  has  beoi 
ibnnd    for  the   plaintiff     Hymam  ^ 

Cook,  aoi 

2.  Judgment  will  be  given  upon  the  sam 
principles  which  would  govern  if  theit 
had  been  a  joinder  in  error.  id 


3.  The  plaintiff  in  error  in  such  i 
must  make  up  enror  books  and  pbea 
the  cause  on  the  calendar  at  a  generwH 
term,  and  either  party  may  give  notiea 
of  argument  id 


ESCAPE. 

1.  If  a  creditor  at  whose  suit  one  is  com* 
mitied  to  jail,  by  artifice  or  frsod  in 
doce  him  to  escape,  the  sheriff  is  nd 
responsible.    Dexter  v.  Adame,     641 

2.  The  principle  is  the  same  if  anothei 
who  IS  agent  for  the  creditor  fiv  tha 
purpose  of  commencing  a  suit  in  tha 
event  of  an  escape,  for  the  b«iofit  of 
the  creditor  but  without  his  knowledge, 
procure  an  escape  by  a  fraudulent  oe- 
vice  practised  upon  the  prisoner,  and 
the  creditor  seek  to  avail  himself  of  it 
by  prosecuting  an  action  founded  on 
the  escape  so  procured.  id 

3.  So  if  the  fraud  be  practised  by  cos 
acting  in  concert  vrith  such  agent 

U 

4.  The  prosecuting  of  the  action  ngminst 
the  sheriff  in  such  a  ease  is  a  ratifica- 
tion, of  the  fmudulent  acts  done  onder 
the  assumed  agency.  id 

5.  Accordmgiy  where  the  owner  of  a 
Judgment  rendered  for  a  tort  had  cans> 
ed  the  defendant  to  be  committed  to 
the  liberties  of  the  jail  on  a  ea.  «■.,  and 
then  procured  a  capias  against  the 
sheriff  to  be  placed  in  the  hands  of  an 
ajjfont  with  instmctions  if  the  prisoner 
should  be  off  the  limits  to  hand  It  to  a 
messenger  to  take  to  the  coroner  and  go 
with  him  and  see  it  delivered,  which 
was  accordingly  done,  the  prisoner  at 
the  moment  c?  the  delivery  to  the  mes- 
senger having  stepped  beyond  the  lim- 
its m  consequence  of  a  frandulent 
representation  made  to  him  by  the  per* 
•on  acting  as  a  mesMOger-— and  taaia 
was  evidence  tending  to  show  that  the 
creditor's  agent  and  the  messanfer 
were  acting  m  concert :  HM,  that  nt 
Juiy  shoold  have  been  advised  thai  if 


INDEX. 
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tiM  agent  wair  a  party  to  the  firattdlUent 
device,  the  plaintiff  could  not  recover. 

id 


ESTATES  TAIL. 

i  The  statDtea  paaspd  in  1782  and  1786 
for  abolishing  entails  operated  as  well 
npon  vented  remainders  in  tail  as  upon 
estates  tail  which  had  taken  effect  in 
possession.  Vatiderkeydtn  v.  Cran^ 
daU,  9 

S.  A  remainder  in  fee  expectant  npon  a 
freehold  estate  acquired  by  purchase, 
will  pass  by  descent  to  the  heirs  of  the 
peiBOD  seised  in  remainder.  id 

3.  Accordingly,  where  a  testator  whose 
will  took  effect  before  the  revolutbn 
devised  lands  to  trustees  during  the 
life  of  his  grandson  M.,  to  preserve  con- 
tingent remainders,  bat  in  trust  to  per- 
mit M.  to  receive  the  rents  and  profits 
during  his  life,  and  from  and  after  his 
decease  devised  the  same  to  the  first 
■on  of  M.  and  the  heirs  male  of  his 
body,  and  in  default  thereof  to  his 
second,  third  and  every  other  son  suc- 
cessively, and  to  the  heirs  male  of  their 
bodies  respectively,  with  further  Hmi- 
tat ions  depending  upon  the  failure  of 
male  issue  of  the  sons  of  M. ;  and  M., 
who  had  no  sons  at  the  death  of  the 
testator  aAerwards  had  several,  the 
eldest  of  whom,  born  in  1783,  died 
without  issue  in  the  lifetime  of  his  father 
in  1809;  held  that  M.  was  not  tenant 
in  tall,  but  took  only  an  equitable  life 
estate,  and  that  his  eldest  son  became 
seized  on  his  birth  of  a  vested  remain, 
der  in  tail  expectant  upon  the  death  of 
his  father,  which  by  the  act  of  1782, 
was  immediately  converted  into  a  re- 
mainder in  fee.  id 

4  ffeld  aUo,  that  upon  the  death  of  the 
eldest  son  his  estate  descended  to  M. 
bis  father,  as  his  heir  at  law.  id 

S.  M.  having  mortgaged  the  premises  in 
1792,  with  a  covenant  of  seizin,  and 
the  mortgage  having  been  forecloeed ; 
held  that  the  estate  which  thus  came 
to  him  by  descent  enured  by  ewtoppel 
to  the  title  derived  under  the  mort- 
gage, id 

i  Where  a  teutator  by  will,  aAer  devis- 
ing lands  to  his  wife  during  widowhood 
devised  the  same  lands  to  R.  Ait  dough- 
Ur  and  the  heir»  of  her  body  foreter 
from  ond  after  the  deeeam  or  re-awr- 
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rimge  of  ki»  wifi,  with  a  Itmitsr.  ion  over 
to  the  oliildren  of  one  N.  in  care  R.  died 
without  issue;  held  that  a  remainder 
in  fee  tail  was  attempted  to  he  devised. 
tc  R.,  which  the  statute  abolii4»iBg  an* 
tails  ehanged  into  a  remainder  in  too 
simple.    vroiU  v*  Towmendf        336 


ESTOPPEL, 
See  Estates  Tail,  5. 


EVIDENCE. 

1.  The  defendant  on  the  trial  in  the 
mon  pleas  of  an  appeal  I'lom  a  judg- 
ment in  a  justice's  court,  may  give 
evidence  drawing  in  question  the  titla 
to  lands,  where  the  same  is  generally 
admissible  under  the  pUtidings,  tlioogb 
such  evidence  could  not  have  been  re- 
ceived before  the  justice.  Whtlcutnh-7, 
GreeUf  113 

2.  Whether  in  a  suit  against  a  stockhold- 
er to  enforce  his  individual  liability  for 
the  debts  of  the  corporation,  another 
stockholder  is  a  competent  witness  for 
the  defendant,  quere.  Pet-  Bronson, 
a  J.    Harger  v.  McCuUough,     119 

3.  Several  written  instruments  execnted 
at  the  same  time,  between  the  same 
parties  and  relating  to  the  same  subject 
matter,  should  be  construed  togethet 
as  forming  parts  of  a  single  contract  or 
conveyance.    CoraeU  v.  Todd^      ISO 

4.  But  identity  as  to  the  parties  and  the 
date  alone  is  not  enough :  the  rule  does 
not  apply  unless  the  impers  appear  on 
their  face  or  are  shown  by  competent 
extrinsic  evidence  to  rehiie  to  the  same 
tranasction.  id 

5.  Accordingly,  where  a  party  derived 
title  to  two  adjoining  parcels  of  land 
by  a  separate  conveyance  for  each  par^ 
eel  from  the  same  grantor  and  bearing 
the  same  date,  but  which  did  not  refer 
to  each  other :  and  by  one  of  the  con- 
veyances a  piece  of  land  which  waa 
parcel  of  tlie  premises  conveyed  by  the 
other  deed  was  in  terms  excepted: 
held  that  each  con\'eyanee  most  stand 
by  itself,  and  that  the  exception  not 
being  for  a  part  of  the  thing  granted 
by  the  deed  in  which  it  was  contain- 
ed, was  void.  id 

6.  Ad  admission  contained  in  an  vada* 
Uvered  instrument  ia  not  binding  opoQ 
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Ibe  pnty  wImm  hwniA  mtd  tetl  «m  at- 
tached to  k.    EsSinMn  w.  Cmwkmmt 

149 

7.  The  plainCiff  in  Mi  aetiMi  ht  woik, 
labor  and  aemoea,  velied,  mktkg  with 
cither  evidenee,  apan  a  aealed  noKe 
Iband  among  the  impers  of  the  defen- 
dant's intestate,  but  which  had  not 
been  delivered,  by  wfaieh  he  in  term* 
promised  to  pay  the  plaintiff  ||3000 
**for  value  received  and  justly  and 
tralv  due  her  for  services  rendered  me 
dnnng  my  illness."  Held  ^erj  slight 
evidence  as  an  admission  of  the  fact 
stated ;  and  the  other  proof  in  the  cause 
showing  that  nothing  was  then  doe  the 
plaintiff,  held  further  that  she  was  not 
entitled  to  recover.  id 

$,  ▼.,  a  member  of  a  New-Toik  firm, 
being  in  the  country,  purchased  from 
the  defendant  a  sight  draft  on  New- 
York,  which  the  defendant  endoraed  to 
Ibe  firm  ;  and  V.  iinmediatdy  sent  it  to 
his  partners  in  a  letter,  in  which  he. 
directed  them  to  credit  it  to  himnelf  in- 
diTidually.  In  a  suit  by  the  sunrivins 
partners  of  V.,  wtm  had  died,  m  which 
the  defendant  ctaimrd  to  set  off  the 
▼aloe  of  the  drad,  held,  that  the  letter 
Was  not  competent  evidence  for  the 
|4aintifis  as  part  of  the  ret  geaUt  to 
shew  thst  the  purchase  of  the  drait  by 
V.  was  on  his  individual  credit  BaHey 
T.  Wakemaa,  930 

I.  The  plaintiff  being  the  assignee  ef  a 
lease  and  bound  by  covenant  to  pay 
the  rents,  SiA.,  to  the  lessor,  assigned 
the  same  to  the  defendant  by  writing, 
expressing  a  consideration  or  %^OWi, 
whereupon  the  latter  executed  a  eove- 
liant  to  pay  the  rents,  dbc.,  and  at  the 
same  time  gave  the  |>1aintiff  two  notes, 
under  «?»!,  for  the  payment  respect- 
ively of  920iK)  and  $  lOOO.  In  oove. 
ii«ot  upon  the  first  nuntioned  note, 
held  that  the  defendant  might  prove 
]>/  parol  UiAt  thefitbcr  note  was  given 
as  coUateral  security  tot  the  covenant 
4s  pay  the  rent,  that  he  had  paid  it  at 
naiiirity  and  had  been  aAsrwards  com- 
piled to  pay  the  rent,  to  %  like  amount, 
i»  avoid  a  distress,  and  thus  lay  a 
Iboiidation  Cor  a  set-off  sgninst  the 
plaintiff  ibr  the  (1000.  Mam  v. 
iiuU,  306 

10.  In  asm ifissif ,  the  defendant  cannot 
under  the  plea  of  nonuteeumpeii  prove 
that  the  plaintiff's  demand  was  paid 
ttAer  the  uommeneemsnt  of  the  *uit 

9n^  ▼•  w^^  ^1 


11.  tfsniMe  howevw,  that  when  the  Mil 
is  oomsMnoed  by  eapime,  a  defines 
vising  after  the  issuing  and  liefore  ths 
return  of  the  procesi  may  be  given  is 
evidence  under  the  genrnil  isaoe,  such 
plea  having  relation  to  the  time  of  ths 
declaration.  Per  Walworth,  Chan- 
cellot,  id 

13.  The  acknowledgment  of  eaiMl<lBra. 
tion  in  a  deed  of  land:<  cannot  Ik  etsi- 
tradicted,  in  a  case  free  frimi  fraud,  fcr 
the  purpose  of  defeating  the  oenvvr- 
ance.    Oroui  v.  Towneend,  S86 


13.  So  held  where  the  conveyance 
by  a  feme  cot>er$,  acknowledged  ac- 
cording to  the  statute.  id 

14*  The  entfs  ftobandi  rests  on  the  party 
asserting  an  affirmative  fact,  not  on 
him  wlw  denies  it  Coetif^an  v.  The 
Mohawk  and  Hudson  H.  R.  Co,    0D9 

15.  Between  the  wrongdoer  and  the  party 
injured,  tlie  piesninplions  mtpecthig 
disputed  facts  are  with  tiie  latter,     is 

16.  The  return  of  a  sheriff  endorwd  npoo 
s/./«.  stating  the  fact  of  a  levy  upon 
Iho  defendant's  pmpertj  is  adniismrfe 
evidence  for  the  sheriff  in  an  action 
against  him  by  the  defondant  in  the 
execution,  though  the  fi.  f*t.  has  not 
been  filed  in  the  clerk  s  office.  Olaeer 
V.  WhitUnhalk  633 

1 7.  Accordingly  where  a  sheriff  was  sued 
for  breaking  and  entering  the  plaintiff's 
dwelling-house  after  being  forhiddeo 
to  do  so,  and  his  right  ro  to  enter  de- 
pended upon  his  having  prrvioosly 
levied  upon  personal  property  therein ; 
held  that  a  statement  of  snch  levt  en- 
dorsed by  the  defendant  upon  Ihc^^s. 
which  had  not  been  fileo,  with  an  in- 
ventory of  the  goods  levied  on  attaeh- 
ed  thereto,  were  competent  evidspes 
for  the  defendant  si 

18.  Where  a  bill  of  sale  has  been  giten 
upon  the  purchase  of  ocTBonal  pwywtfc 
a  party  making  title  oy  virtue  wmSk 
purchase  most  pn>duce  the  writings 
and  cannot  prove  the  transfer  by  paroL 
J)un9  r.  Hewitt,  07 

19.  Otherwise  where  a  bill  of  parcels  only 
is  delivered  by  the  seller.    Per  Jew- 

r,j.  a 


90.  And  when  ths  eiislsncs  of  th*  W 
«f  sale  was  fint  disdosed  on  • 
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bftd  ondty  proved  the  transfier  on  hh 
direct  extttiunation,  the  parol  teBtimony 
rftould  be  •tricken  out  ta 

AsMUNHiSNT,  3. 

Bailment,  4,  6. 

CoRPOiUTlOM,  4 
iNflURANCE,  4. 

Landl/vrd  and  f  MAirr,  % 
Malicious  Paosbcution. 
lir.w  Trial. 

Nrw-York,  ClTT  OT,  1,  2. 
OrKicB  AND  OrricBft,  2. 
Poor,  4. 
PowBR,  5  to  7. 
V»vkY,  4. 


EXCISE. 


EXECUTORS  AND  ADMINIS- 
TUATORS. 

See  Power,  1  to  4. 


EXECUTORY  DEVISE. 

StB  CoRDTnOH. 


EXTINGUISHMENT. 

Bm  Ahignmbnt,  3. 

MiUM  or  hmcmMB  imw  Pbovuso. 

KY  NOTKS,  1. 


EXTORTIOIf. 

flw  ftnt  that  Dusts  which  hmvv  faeca  paid 
had  been  regalerly  taxed,  is  an  answer 
Id  a  piDBOoutioa  fnr  treble  ^laafcs  up- 
sii  tha  siatBte  against  extnrtioii,  as  well 
•8  to  an  actkia  at  o(«nm<m  lav  to  re- 
cover back  the  monej.  Fer  Dronson, 
C.  J.  SupervUort  of  Onondaga  v. 
Brigge,  26 


F 

FEES. 

f!ec  Attornrt,  Solicitor  and  Coumikl. 
ComTiTunoNAL  Law,  4 

PlOTEICT  ATTOAffKYv  3* 

Extortion. 


FEME  COTEKt 
8e9  EviDnet,  191 

nNE. 

jSte  OoNniiVTy  9* 

FRAUD. 

1.  A  partjr  v^  open  llie  side  of  gatJi 
race ives  (Wnn  the  piircha«i€r  a  pnsliiia* 
snry  note  made  by  a  third  poMoA  in 
pajmcni,  and  a^rwardrt  Mies  the  par- 
chaser  for  ffoods  sold,  on  acoonnt-  of 
frandidcnt  vepreffenf ations  made  by  him 
as  to  the  solvency  of  the  makeiv  by 
which  he  was  induced  te  weeise  tba' 
notCf  must,  in  order  to  recover,  shew 
that  he  retumeo  erteiider(«d  tbsiiotd 
tn  the  defendant  before  suit  bfsufht 
Baker  v.  Xs6Hm,  136 

8.  If  he  have  rcco? ered  jadjpnenC  agiSndl 
the  maker,  he  modl  lender  an  aasi^n* 
mem  of  It  id 


FRAUDS,  CrTATUTE  OF. 

1.  Where  B.  ht/mg  mdrbted  tothaphnn- 
tfflT  snid  properry  to  the  defendant,  who 
afrred  to  pay  the  phoe  of  it  lo  the 
plaintiff*  on  account  of  his  demand 
aj^ainst  B. ;  held  that  nucli  agrrcement 
Was  not  a  pmrniHS  to  aavwer  for  titt 
debt  of  a  tirird  peison,  and  theiaftira 
Was  not  leyiiitd  to  be  in  wriiiug'. 
Bofifer  v.  Bmektm,  & 

%  *niere  is  a  distinetion  heCweea  a 
promise  to  pay  one's  own  debt  16  a 
fliird  person  instead  ofliiMOwn  creditor, 
the  latter  agreein|r  th.-tt  the  payment 
shall  be  so  made  m  order  to  disehargo 
his  debt  to  such  third  iicnum — and  an 
agreement  to  pay  the  debt  of  anothet 
person  to  the  creditor  or  nuch  person 
upon  some  other  considenition.  The 
Jirat  is  not  within  the  sLulnfc  of  frauds ; 
the  latter  M,  and  is  void  even  if  made 
upon  a  new  and  distinct  conajderatioi^ 
unless  it  be  also  in  writing  and  exprerito 
fuch  consideration.  /Vr  Jswrrr,  J.  id 

3.  The  cases  of  Simpaon  v.  Patten^  (4 
John.  422.)  and  Jiickeon  v.  Rayner, 
(12  id,  291,}  commented  on  and  ex- 
plained.   Per  Jkwbtt,  J.  id 
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4.  A  parol  afrreenrant  whieh  is  not  whollv 
to  be  pei'forined  within  one  year  is  void, 
tboujgrh  flome  of  the  stipalations  are  to 
be  executed  wilhio  the  jear.  Broad' 
wetl  V.  Oetman,  87 

5.  And  it  ia  void  althoiig^h  one  of  the 
parties  is  to  perform  every  thing  on  his 
part  witliin  the  year,  if  a  longer  time 
than  a  year  is  stipulated  for  the  per- 
formance by  the  other.  Semble,  rer 
BBARDsusr,  J.  id 

6.  The  defendant  in  January  agreed  by 
parol  to  clear  a  piece  of  wood  land  for 
the  plaintiff  and  partly  to  fence  one  end 
of  it,  which  the  plaintiff  was  to  com- 
plete, lAe  whoU  to  be  dune  in  one 
year  from  the  eneuing  epring,  when 
the  defendant  was  to  put  in  a  crop 

'  which,  with  the  wood  and  timber,  ex- 
cept that  used  for  the  fences,  he  was  to 
have  for  his  compensation.  In  an  ac 
tioo  against  the  defendant  for  non-per. 
formance,  held  that  the  contract 'was 
within  the  statute  and  was  void,      id 

7.  Id  an  interview  between  tlie  plaintiff, 
the  defendant  and  one  H.,  it  was  agreed 
by  parol  between  the  three,  that  fl. 
should  do  certain  work  for  the  defen- 
dant for  which  the  plaintiff  should  pay 
H.  in  goodit,  and  that  the  defendant 
should  pay  the  amount  to  the  plaintiff 
in  lumber.  The  work  having  been 
done,  heldf  in  a  suit  by  the  plaintiff  on 
the  defendants  promise  tliat  it  was  not 
within  the  statute  of  frauds.  Mather 
V.Perry,  ]62 

6.  The  contract  of  a  factor  to  account 
for  the  amount  of  sales  made  by  him 
under  a  del  credere  commission,  is  not 
within  the  provision  of  the  statute  of 
Irauds  relatmg  to  promises  to  answer 
far  the  debts,  dtc  of  third  persons,  and 
need  not  therefore  be  in  writing.  Wolff 
T.  Koppelf  368 

See  AorioN,  3, 4. 


a 

GUARANTY. 

X  The  defendants,  merchants  in  New- 
York,  wrote  a  letter  to  a  h<»use  in  Liv- 
erpool, in  which  they  said,  **  At  the 
request  of  Messrs.  $  &.  T.  and  on 
their  account  we  beg  leave  to  open  a 
credit  for  XI  0,000,  uncovered  at  any 
one  time  in  favor  of  Mr.  J.  D.,  to  be 


negotiated  by  him  at  RiodoJoneirolif 
drafta  on  you  at  60  days  sight.  Tliii 
credit  will  expire  on,  die.  Yoo  will  of 
course  keep  Messrs.  B.  Sl  T.  advised 
as  the  credit  is  used,  and  they  will  At- 
tend to  placing  yon  in  funds."  H^d, 
that  a  party  who  had  advanced  moo^ 
to  J.  D.  upon  drafts  drawn  and  nego» 
tiated  according  to  the  terms  of  the 
letter  and  upon  the  faith  of  it,  which 
were  protested  for  non-payment,  eoold 
not  maintain  an  action  against  the  de- 
fendants, for  want  of  a  privity  of  con- 
tract between  them.  Birckhead  t. 
Brown,  375 

2.  The  defendants  having  wriUen  two 
other  letters  at  subsequent  dates  ex- 
tending the  credit  in  respect  to  the 
amount,  and  Uie  time  of  its  oontinn- 
ance,  but  without  mentioning  the  length 
of  the  bills ;  held,  that  only  bills  at  60 
days  were  within  the  guaranty,  and 
that  a  bill  at  90  days  was  UDauthor- 
ized.  id 


H 

HEQL 

See  Dbscknt, 

Estates  Tail,  2  to  4. 


IDIOTS  AND  LUNATICS. 

The  provision  of  the  revised  ststutes  al- 
lowing commissions  to  executorB  ann 
administratora,  (2  R.  S.  93,  §  58,)  fur- 
nishes the  measure  of  compensation  for 
the  committee  of  the  person  and  estate 
of  a  lunatic ;  and  the  court  of  cfann. 
eery  is  not  authorixed  to  alk>w  may 
greater  or  difierent  oompenwtfan. 
matter  of  Limngetam^  S75 


INSOLVENT  DEBTOR. 

See  ASHOMMEMT. 


INSURANCE. 

1.  The  rule  which  prevails  upon 
property,  that  a  warranty  doea 
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lend  to  defecti  which  are  known  to  the 
purehawr,  does  not  apply  to  warrahties 
eontainod  in  contracts  of  insoninee 
Jtnningt  t.  The  Chenango  Co.  Mu- 
tual Insurance  Company,  75 

S  Condithne  of  ijiMuranee  annexed  to  a 
fire  policy  and  the  written  appUeatitm 
of  the  assured,  when  referred  to  in  the 
policy  09  fanning  part  of  t7,  are  parcel 
of  the  contract,  and  have  the  same  ef- 
fect as  though  written  in  the  hody  of  it. 

id 

3.  Statements  in  the  application,  where 
that  is  made  part  of  the  policy,  of  the 
purpose  for  which  the  property  insured 
is  to  bo  occupied,  and  of  its  situation 
as  to  other  buildings,  are  warranties, 
and  if  untrue,  the  policy  is  void  though 
the  variance  be  not  material  to  the 
risk.  id 

4  And  parol  evidence  that  the  insured 
truly  informed  the  agent  of  the  insurer 
who  prepared  the  application  as  to 
these  particulars  is  not  admissible,    id 

5.  Where  the  eonditiona  which  were 
made  a  part  of  tho  policy  declared  that 
all  applications  for  insurance  must  be  in 
writing,  and  must  state  the  relative  sit- 
uation of  the  property  as  to  other  build- 
ings, and  the  diatanee  from  each  if  lees 
than  ten  rods,  and  the  printed  applica- 
tbn  was  so  filled  up  as  not  to  shew  the 
distance  of  other  buildings  from  the 
insured  propeity,  though  there  was  one 
within  ten  rods ;  held,  that  the  insured 
ooold  not  recover.  id 

6.  €k>  where  the  conditions  required  the 
•pplieation  to  state  for  what  purpose 
tie  insured  property  was  occupied, 
and  in  the  application  it  was  only  called 
a  grist  miU,  and  it  was  proved  that 
carpenter's  work  was  accustomed  to 
be  done  in  it,  with  instruments  and 
fixtures  which  were  kept  there ;  held, 
that  the  policy  was  void.  id 


INTEREST. 

B  eases  of  verdicts  rendered  before  and 
therefore  unafTected  by  the  act  of  1844, 
allowing  interest  on  verdicts  to  be  tax- 
ed, the  plaintiff  can  only  have  interest 
lor  the  perkMl  duringr  which  he  has 
been  delayed  in  obtainmg  judgment  by 
the  aets  of  the  defendant  Bull  v. 
JTdlMaM,  188 


See  Acnoiff  foa  Mohst  bad  and 

CtlVBD,  2,  3. 

LtMiTATioNi,  Statoti  or|4. 
Usuar. 


JUDGMENTS. 

See  District  ATToi]fBr»  !• 
Intbrkst. 
MoaTQAOB,  3,  5. 


^.ANDLORD  AND  TENANT. 

1.  The  landlord  ma^  recover  under  a 
count  upon  an  insimul  compuiassent, 
though  the  evidence  be  of  an  account- 
ing concerning  rent  secured  by  deed, 
Semble.    Cartledge  v.  West,        377 

2.  But  where  the  defendant  was  the^  as- 
signee of  the  lessee  under  an  assign- 
ment for  the  benefit  of  ereditors,  and 
the  promise  upon  the  accounting  was 
to  pay  the  rent  when  the  defendant 
shoulk  receive  funds  from  the  assigned 
property,  and  there  was  no  proof  that 
he  had  received  such  funds,  held  that 
the  plaintiff  could  not  recover.         id 

See  Action,  5,  & 

DlSTI 


LIBEL. 

1.  The  defendant,  who  was  the  editor  of 
a  newspaper,  owed  the  plaintiff  money 
upon  an  award  of  arbitrators  ;  in 
speaking  of  which  and  of  the  plaintiff 
in  an  article  in  his  paper  he  said,  the 
money  will  be  forthcoming  on  the  last 
day  allowed  by  the  award,  hut  ise  ars 
not  disposed  to  allow  him  to  put  it  into 
Wall-street  for  shaving  purposes  be- 
fore that  period;  held  not  libellous. 
Stone  V.  Cooper,  393 

2.  A  declaration  for  libel  stated  hy  way 
of  inducement  that  there  were  Tagpa 
reports  in  ciroulation  that  the  plaintiff 
had  done  something  disreputable  and 
disgraceful  to  his  character  in  coonec 
tion  with  breaking  or  eauanig  to  be 
broken  a  lock  or  locks  ibr  the  pmpoet 
of  taking  on  execatkn  money  in  tht 


(VXQ 


fNOnL 


poiiessioa  of  ODf  A.  M-  B.f  uid  th«a 
■et  forth  a  publicttkni  by  tho  defen- 
dant in  relation  to  money  which  he 
owed  the  plaintifTin  which  it  waa  said 
**  there  will  be  no  lockaniith  neeesaary 
to  get  at  the  ready/*  which  the  decla- 
ration averred  referred  to  the  reports 
and  waa  intended  to  charge  the  plain- 
tiff with  having  done  something  dis- 
graceful ;  hfld  insufficient*  and  that  the 
substance  of  the  reports  should  have 
beea  stated.  id 


LICENSE. 

1.  TTiere  is  an  implied  license  to  vessels 
upon  navigable  waters  to  enter  and 
oecnpy  doau  adjacent  to  such  waters, 
in  the  BMnper  and  ibr  the  purposes 
eontemplated  by  tbeir  erection ;  but 
■och  license  may  be  revoked  by  rea- 
sonable notice  given  by  the  owner  of 
the  dock  to  persona  having  vessels  ly- 
iog  therein.    Heaney  v.  Jaeeney,'  625 

St»  If  the  owner  of  such  dock  unfasten 
and  cast  loov  a  vessel  lawfully  moored 
at  the  same»  without  such  notice,  he  is 
liable  ibr  the  injury  which  may  be  oo- 
eMioned  to  suoa  vessel  thereby.       id 


tIEN. 

The  meehanie  has  a  lien  tipcn  articles 
repaired  by  him  for  his  labor  and  ma. 
terials,  and  may  retain  possesion  until 
he  is  paid,  ^er  Beaedslkt,  J.  Oreg- 
sry  V.  Stryker,  628 

See  Bamulupt  amv  B^nkkupt  Law,  3. 


MMITATIONS,  8TATDTE  OF. 

I.  Where  a  member  of  a  copartnership 
haa  died  leaving  other  partners  surviv- 
ing, a  bill  in  chancery  at  the  suit  of  w 
creditor  of  the  firm,  against  the  repr&j 
sentaiivcs  of  the  deceased  partner  may 
be  filed  at  any  time  within  ten  yfcarst 
af^  the  right  to  relief  accrued,  the 
limitation  in  such  eases  being  that  pre- 
scribed by  2  it  i9.  301,  §  52.  ^mW' 
rente  v.  The  7*ni9tee9  of  the  Leake  4- 
WnH9  OrpAnn  Houee,  577 

9.  And  wliere  tbe  surviving  pattner  is 
solvent  at  the  death  of  the  decedent, 
and- afterwards  fails,  the  ten  years  al- 
iMTsd  ibr  €&az  a  bili  to  reach  the 


of  the  dooeased  paitner 
roences  at  the  time  of  snch  faihirs.  id 

3.  Whether  a  sQit  in  chancery  against 
the  repiesentattves  of  the  deceased 
partner,  brought  after  the  statute  of 
limitations  had  barred  the  action  at 
law  against  the  survivor,  can  be  sui- 
taine£    Qtrsr^.  id 

4.  Where  money  is  knned  at  less  than 
the  legal  rate  of  interest,  bat  the  eon- 
tract  of  lendingf  is  indefinite  as  to  the 
len^  of  credit,  and  alter  the  death  of 
the  lender  the  boniowcr  denies  the  debt 
and  conceals  the  evidence  of  it;  he  is 
chargeable  with  interest  at  the  legal 
rate  Irom  Uie  time  of  such  denial  and 
conceahnent  id 

5.  The  efi^t  of  statutes  of  liniitatienniip* 
on  existing  causes  of  action  examined, 
and  the  cases  cited  and  commented  on 
by  the  assistant  vice  chanceUor  in  the 
court  below.  ^ 

See  tJsoar,  7 


M 


ICAINTSNAMCil 
iSts  AiToniwTjSo&ianonAnnCnmiLi 


MALICIOUS  PBOBfiGDTION. 


1.  An  action  for  mabeioas 
cannot  be  maintained  without  showing 
the  absence  of  pvbable  cetae,  m  ad- 
dition to  proof  of  express  maUoe.  A- 
4hay  V.  Fergumn^  617 


2.  Probable  cause  is  a  reasooable 
picion  supported  by  circoraatanoes»snf* 
ficient  to  warrant  a  cautious  man  in 
the  belief  that  the  person  sccuned  is 
guilty  of  the  offence  chai>gcd  \  and  nnch 
cause  will  afibrd  a  defence  to  the  ac- 
tion for  malicious  prosecution,  however 
innocent  the  plaintiff  may  be.  id 

3.  But  the  fkcts  inducinr  the  suspicion 
must  be  known  to  the  defendant,  or  ha 
myjisi  have  had  information  of  them  at 
the  time  of  commencing  the  prpnecn- 
tion,  or  they  wlQ  not  avail  him.  Per 
BUONBON,  u.  J.  id 

4.  Where,  in  an  action  for  maHekmaly 

indicting  the  plaintiff  fori'    "* 


efi 


llt|ip0Pt0d  that  the  ftemtiffwbawai 
4rrrin^  cattle  to  inaraet,  Incl,  en  paw- 
toy  the  defendailt'a  faim  reaeired  into 
Ina  drova  two  of  the  Maodaot'a  caittie, 
and  had  proceeded  <hi  his  jooraej  with 
them  seventy  miles,  when  he  was  over- 
taken  by  the  defendaat  who  obai^|ed 
him  with  the  Ihoft,  and  the  plaintiff 
paid  him  a  brm  sum  to  acttlc  the  af- 
fair ;  and  tbo  defendant  was  likewise 
informed  that  the  plaintiff  had,  on  his 
route  driven  off  cattle  bebofing  lo  an- 
other person;  held  that  the  action 
would  not  lie,  though  it  was  shewn 
that  the  plaintiff  had  instituted  the 
prosecutioa  froan  malicnus  motives, 
and  tlie  defendant  bad  been  acquitted. 

id 


MANDAMm. 

I.  A  motion  for  a  mandamua  to  compel 
the  jiidires  of  the  inferior  court  to  Va- 
cate a  rule  opening  a  iudgmcnt  to  en. 
able  a  defendant  to  plena  a  bankrupt 
discharge  will  not  he  entertained, 
though  it  was  urged  that  the  order  in^ 
terfeied  with  vested  rights.  Etkina  v. 
Atheam,  191 

1.  In  a  case  where  it  m  weH  settled  Chat 
this  court  has  not  juriadietion  to  award 
a  maiiifamtfs,  it  wiU  net  be  granted  on 
the  suggestion  that  the  party  applying 
iriehea  to  l»ring  error  to  the  oonrt  for 
the  correction  of  eftora*  id 


i»  Ulis  court  win  not  mnt  a  mandamuB 
to  compel  a  court  of  common  pleas  to 
permit  a  Cause  pending  there  to  be  re- 
moved to  the  circuit  court  of  the  United 
States ;  the  latter  court  having  itself 
the  power  to  award  the  writ  when  ne- 
ecssary  to  the  exercise  of  its  joriadic- 
t  ion.  Tfte  Peopfe  v.  the  Jadgw  of  the 
K  Y,  OomaMHi  PUtu.  197 

Bte  Cncurr  Coukt  of  thb  U.  Btatib,  4. 


ICASTER  AND  SERVANT 

See  Damages,  1  to  5. 
Nbouobncs^  1. 
N&w-YoaS)  CiTv  or,  8. 


MISTAKE. 

AcvioN,  1. 

Atftwif  MR  MoifST  ttam  AUn  &■• 


MOKTGAGfi. 

1.  The  ponhaaer  of  mortgaged  premiiei 
•old  pvransnt  to  a  stalute  lorccloaurQ  ia 
•nliliad  to  ovops  sown  by  the  mortga- 
gor and  gtowing  «o  the  land  at  the 
liBM  of  the  aale.    Shemard  t.  PkU- 

174 


%  S0  held  when  one  who  had  pnrohaaed 
the  crop  before  the  fbreckwurs  on  eie- 
oatimi  againat  the  mortgagor,  broqght 
trover  againat  the  purchaser  under  the 
Bale  on  foreclosure,  who  having  entered 
had  harvested  and  carried  away-  the 
ciepa.    See  noU  {b)  at  p,  1 76.         id 

3.  A  mortgage  execnted  in  18S7»  was 
foreolosed  ny  advertisement  in  I83O9 
•ad  B,  became  the  purchaser  at  the 
sale.  A  judgment  was  docketed  inter- 
mediate the  mortgage  and  the  foreqlo- 
Bnre»  and  upon  ajK./a.  issued  on  this 
judgment  after  the  foreclosure,  the  pre« 
lAises  were  sold  to  A. ,  who  after  re- 
ceiving tlic  8h€riff*s  deed  tendered  to 
B.  the  amount  due  on  the  mortgage 
with  the  costs  of  the  foreclosure,  which 
he  mAiaed  to  receive.  In  eiMtment 
by  A-  against  the  tenants  of  B.,  held, 
that  Che  plaintiff  was  not  entitled  t0i9- 
eover*    Feei  v.  Arnot,  $44 

4»  A  tender  la  the  mortgagee  or  hie  as- 
signee  after  Mr  ioia  d«y  does  not  «f>e- 
sate  to  diseharge  the  lien  of  the  mort- 
gage. Fsr  HAiiD»JoiiKeoff,8iowicx, 
hoaaatm  and  Gmmc,  iSmnlera.        id 

&  A  statute  forecloeure  does  not  ebaiige 
the  remedy  of  a  judgment  creditor 
whose  judgment  was  docketed  after 
the  mortgage  and  before  the  foreclosure, 
and  he  may  notwithstandiiig  sell  the 
premises  on  execution.  Per  GAXDiMBa, 
Preeidentt  and  TaLcott  and  Les- 
ter, Senatore;  Poxter,  Johnson  and 
SxDOWtcx,  Srmters,  eontra,  id 

6.  Where  a  mortgagor  sells  the  mortga- 
ged premises  sabject  to  the  mortgage, 
and  the  amount  of  the  murtgage  debt 
is  dedooted  from  the  priee*  tlw  pnseha- 
aer  is  hound  in  equity  to  pay  off  the 
mortgage.  Per  BtmrnoNy  C.  X  JFVr* 
rie  V.  Crawford,  595 

7.  And  a  grenteeofsQch  purchaser  takrs 
the  premiecB  anfageet  te  thf  esAie  ebli- 
galioa.    Per  BaoNson*  C»  T.  id 

6.  Where  a  dobtofmarlgngss  lands  le  hit 
oreditor  and  alao  Iransfcm  te  Iwn  col- 
lateral securitiee  f»  the  aaaoa  deht^and 
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IKDEX. 


then  lelis  the  lanci  subject  to  the  mort- 
gage, deducting  its  full  amount  from 
the  price,  »nd  the  mortgagee  realizes  a 
|X>rtion  of  (he  mortgage  debt  from  the 
collateral  Becnrittea;  the  mortgaged 
premises,  in  equity,  remain  chargeable 
in  the  hands  of  the  purchaser  with  the 
whole  amount  of  the  original  mortgage 
debt :  and  the  incumbrance  to  the  ex- 
tent of  the  balance  due  the  mortgagee 
is  for  his  benefit,  and  as  to  the  amount 
nalizod  upon  the  collateral  securities  it 
b  for  the  benefit  of  the  mortgagor,    id 

0L  And  where  in  such  a  ease  a  decree  of 
foreclosure  at  the  suit  of  the  mortgagee 
adjusts  the  equities  of  the  parties  upon 
the  principled  above  stated,  the  com- 
plainant is  not  authorized  upon  re- 
oeiving  the  amtmnt  payable  to  him  to 
consent  to  the  discontinuance  of  the 
suit  while  the  sum  payable  to  the 
mortgagor  remtiins  unpaid.    Semble. 

id 

See  Tender,  2- 


MORTGAGE  OF  GuoDS. 

Where  a  chattel  mortgage  contained  a 
provision  that  upon  default  of  payment 
of  the  mortgage  debt  at  the  time  agreed 
on,  the  mortgagee  might  sell  the  prop- 
er^ at  auction  or  private  sale,  and  pay 
the  debt  and  expenses  out  of  the  avails ; 
held,  the  mortgagee's  title  became  ab- 
solute at  law  upon  default  in  payment 
withovt  any  sale  being  made.  Bur- 
diek  V.  MeVanner^  170 


N 

NEGUGENCE. 

I.  Hie  owner  of  real  estate  is  responsible 
for  the  negligent  acts  of  persons  em- 
ployed in  making  erections  upon  it  for 
nis  benefit,  though  the  relation  of  mas- 
ter and  servant  does  not  exist  between 
tach  owner  and  the  persons  so  employ- 
ed. Per  Walworth,  ChanceUtfTt  and 
Hand,  Senator.  The  Mayor,  j^  of 
New-York  v.  Bailey,  433 

S.  The  degree  of  care  which  ii  party  who 
oonstructs  a  dam  across  a  stream  is 
boQod  to  nse^  is  in  proportion  to  the 
extent  of  the  injury  which  will  be  likely 
to  result  to  third  persons,  provided  it 
should  prove  insufficient  Per  Wal- 
worth, ChanceUm-*  id 


3.  It  is  not  enough  that  the  dam  is  tnfi* 
oient  to  resijit  ordinary  floods.  If  the 
stream  is  occasionally  subject  to  great 
freshets,  those  must  likewise  be  guard- 
ed against  t^ 

4  Such  a  measure  of  prudence  is  required 
in  such  cases  as  a  discreet  persoD 
would  use  if  the  whole  risk  were  Ik 
own.  PerWALWOKtHtChaneeUor,  id 

See  New-York,  Crrr  of,  4,  5. 


NEW  TRIAL. 

A  new  trial  will  not  be  granted  on  a0 
count  of  newly  discovered  evidence 
which  is  only  material  to  impeach  a 
contradict  witnesses  who  were  swon 
on  the  trial    Harrington  v.  BigeloWt 

109 


NEW-YORK,  CITY  OF. 

1.  Where  a  party  sets  np  a  title  to  land 
under  a  sale  for  non-payment  of  an 
assessment  for  opening  a  strrat  in  the 
city  of  New- York,  under  the  iitatote, 
(Se99.  L.  of  1816,  p.  115,  ^  3,)  he  must 
show  the  authority  to  sell,  and  must 
tiierefore  prove  that  the  collector  has 
made  affidavit  that  the  tax  had  been 
demanded  &c.  as  provided  by  the  act 
Stryker  v.  Keliy,  323 

• 

3.  The  lease  given  to  the.  purchaser, 
though  it  is  made  conclusive  evidence 
of  the  regularity  of  the  sale,  does  not 
prove  the  authority  to  sell.  id 

3.  The  power  conferred  upon  the  supreme 
court  under  the  laws  for  openini;  streets 
in  the  city  of  New- York  for  the  ap- 
pointment of  commiffsioners  of  estiniate 
and  assessment  and  the  confirmatuA 
of  their  reports,  is  not  iacompatiUt 
with  the  constitutional  prohibitioo 
against  a  justice  of  that  conrt  holding 
"  any  other  office  or  public  trust"  Per 
Garmnbr,  Presidents,  and  LoTTf  Sett- 
ator  ;  Porter,  Senator,  contra.        td 

4.  An  action  on  the  ease  lies  against  the 
corporation  of  the  city  of  Nevr-Yodc 
for  injuries  occasioned  to  third  peraona 
by  the  negligent  and  unskillful  oon- 
Btrnction  of  a  dam  on  the  Crotoa  riTcr, 
being  a  part  of  the  works  built  pano- 
ant  to  the  act  for  supplying  the  ci|f 
with  pure  and  wholesome  water.  {StmL 
1834,  p.  451 ;)  it  appearing  that  thi 
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tiUbtottMlimdiipfm  wUch  the 
vn  flfeeted  was  vested  in  the  corpora- 
tioB»  piim»nt  taikafgrnrUnUh  Mction 
oftlieaet  The  Mxyfr  4>e.  (^  New- 
Yvrk  r.  JToa/e^,  433 

5i  The  thirteenth  section  of  the  act  above 
mentioned,  providing  a  sammary  ap- 
praiaemenl  of  damages  for  certain  injn- 
nes,  is  not  applicable  to  cases  where 
die  injury  was  the  resuH  of  negligence 
or  unskillfulness  on  the  part  of  the 
persons  employed  on  the  works  autho- 
osed  by  that  act  id 

GL  The  corporation  of  the  city  of  New- 
Yoric  is  not  liable  in  an  action  at 
eommof)  law  brought  to  recover  oom- 
pciisatTon  for  the  bss  of  personal  prop- 
erty deposited  in  a  buHdmg  which  was 
destroyed  by  virtue  of  an  order  of  the 
mayor  and  two  aldermen,  pursuant  to 
the  statute  (2  it.  L,  969,  $  81}  to  pre- 
vent  the  spreadin^f  of  a  con^fpation. 
Ru9aeU  y.  Th9  Mem'  4^.  cf  New- 
York,  401 

7*  Tdb  miiedy  of  the  ownefs  of  pitoporty 
destreytod  pursuant  to  soeb  an  order 
against  the  oorporalioQ,  is  limited  to  an 
assessment  aeoording  to  the  statute, 
and  does  not  therefore  extend  to  the 
loss  of  property  belonging  to  peraons 
having  no  mterest  in  the  buildings  de- 
stroyed, such  persons  not  being  enti- 
tled to  an  assessment  id 

8C  Hie  maiyor  and  aldermen,  in  making 
an  order  for  the  destructien  of  a  builo- 
iiig  pufstiafnt  to  the  statute,  do  not  act 
OS  the  offieers  or  agents  of  tlie  corpo- 
ration, but  as  magistrates  dttignated 
by  tlie  legislature  for  the  execution  of  a 
public  duty.  Per  Sherman  and  Poa- 
^BEf  Senatore,  id 

See  CchititutionaL  I^Wt  9t'l%> 


NUDUM  PACTUM; 
Sh  AotniRirr,  11, 15, 17/18. 


OFnCE  AND  OFFICEIL 

li  An  ofiieer  reeovoring  dcfable  cost»of  a 
wit  brought  against  him,  for  an  aet 
done  bv  virtue  of  his  office,  which  suit 
was  wholly  defended  by  s  pvty  in  in- 
isrest  who  bad  givien  him  a  bond  of 
indemnity^  is  not  entitled  to  sttch  ooste. 

YoL.  IL*  85 


They  bttong  to  (ho  paitr  who  na 
derlook  and  casrisd  on  (ho  deftoee. 
Wheeier  ▼.  MfeFmrhmd,  I8S 

Ah  offieer  wbi^  in  a  soit  bnmght  by 
himself  makes  title  to  praperty  under 
process  of  a  court  or  magistrate,  (e.  g. 
a  constable  who  sues  for  property 
seised  by  him  on  a  warrant  to  eollect 
a  military  fine,)  must  show  that  the  pii». 
cess  was  warroated  by-a  regular  judg- 
ment or  reg[ular  niooeodings;  though 
if  he  were  himsetf  soed,  he  might  jes- 
tify  under  soeb  pieccas.  Diud^  t. 
Hunting.  643 


See  ArroaieEr»  Seuorraa  iocp 

SBL,3. 

CoHiiDN  Schools,  1  to  4» 

COKSTITUTIONAL  LaW,  3  tO  6. 

Nsw-YoBK»  CCVT  o»,& 


ONUS  PAOBANUL 
See  EviDSHCB,  14. 


PARTNERSHIP. 

A  creditor  of  a  oopaftaenhip^  ene 
her  of  which  has  died,  cannot  sustain  a 
suit  in  chancery  agahisl  the  rsprsseni- 
•ttves  of  the  deoessed  partner,  without 
averring  and  proving  that  the  snrvit- 
ing  members  are  insolvent.  Zaismiee 
V.  Trueteee  of  the  Leake  ^  WatU  Or. 
fhan  Hornet  M7 


PATMENT 
See  Acnoirj  1'. 


PBBtXMtMANCB. 

See  AoKSBMBMTt  7« 
Bailhimt,  1  to  3,  6. 


PLEADINGS. 

1.  A  plea  in  oonfesmon  and  avoidanoe 
must  expressly  or  impSedly  admit  that 
but  for  the  matter  of  avoidance  relied 
on^  the  aetioft  eould  b»  mnJBIitfH 

.  Qmger  t«  Johnelifm^  96 
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8.  Aoeordiii|^1jr>  a  plea  of  the  itatirte  of 
CmitatioM,  in  which  it  waf  avwred 
that  ^  the  ieveral  eatiaee  of  aetion»  &c, 
tf  mny  meh  then  vfert,  or  HUl  tare,  did 
not  acerue  within,"  dtc  waa  held  bad 
fcr  not  giving  color.  id 

3.  A  fnfert  in  pleading  is  only  raqnuvd 
in  the  eases  where  oyer  can  be  de- 
manded: it  is  therefiDie  vnnecesmy 
in  setting  forth  the  leeords  and  pro- 
ceedings of  courts,  with  the  exception 
of  letters  testamentar?  and  of  admin- 
istiation.  dnMMreiuBankofBi^alo 
▼.  SpmrroWf  97 

4.  A  frofert  is  neeessaij  in  pleaduig  in- 
etnimeots  under  seal,  and  tho  want  of 
it  is  latsl  on  special  demnmr.  id 

&  A  record  need  not  be  refanod  to  hi 
pleading  with  a  frout  paUt  per  recor- 
dmm  where  it  is  onlj  inducement,  but 
oolj  where  it  is  the  giot  of  the  plead- 
ing, id 

ft  A  |»«testemfo  however  idle,  repugnant 
or  inconsistent,  is  mere  soqilunge  and 
does  not  vitiate  the  pleading.  id 

7.  A  repiicption  in  mwmdanee  of  a  plea 
must  admit  the  matters  pleaded,      id 

8.  It  is  not  asuffioientezcusefortheomis- 
•km  of  a  mrofert  in  a  dedamtion  in 
cofenant  tnat  the  deed  on  which  the 
action  is  founded  was  at  the  time  of  its 
exeeution  deUvered  to  a  thirdperson 
for  the  benefit  of  the  parties.  VfkeeUr 
T.  MiUer,  173 

9.  It  would  have  been  enough  if  the  de- 
damtion had  aYened  that  the  deed 
remMined  in  the  hands  of  the  deposi- 
taiy,  and  tkmi  ikopiMntif  eould  not 
produee  Utotkg  court  Semsuu  Per 
Bbomsoii,  G.J.  id 

10.  In  covenant  on  an  agreement  the  de- 
cbuation  need  not  set  out  the  whole 
agreementt  bat  onl/  mch  parts  as  re- 
bte  to  the  breaches  assigned.  Bund' 
ford  V.  Holoep,  835 

8o$  LymLomo  iim  Tmmamt,  L 

FkAonoi,  5  to  T. 


FOOS. 


1  la  ate 


to  rente  the 
all  tl»  poor  of 


exoense  ob 


coonty  diaige,  puisuast  to  m  JL  ft 
G90,  ^  34,  the  board  of  supervisors  ami 
not  only  determine  toabohsh  thodislaK- 
tion  between  caantr  and  town  poer, 
kmi  mmotJUe  ouch  deiermimaiiom  wHk 
tMe  county  clerk.  Tkon^oon  v  SmOkf 

177 

3.  Until  such  determination  be  filed,  fht 
duties  of  the  officers  arising  oat  of 
such  change  m  the  poor  sjstem  do  not 
attach.  td 

3.  Consequentlv,  in  an  action  agafast  a 
member  of  tho  board  of  excise  to  le- 
corer  a  penaltj  for  not  paying  the 
license  money  to  the  county  tnsasunr, 
the  filing  of  such  determination  nim^ 
bo  proved  or  tho  plaintiff  cannot  n 
cover.  i4 

4.  Such  filing  cannot  be  proved  by  pait 
unless  it  be  first  shown  that  pamuy 
^_;j cannot  be  obtained.  n* 


5.  The  service  of  the  reoolutioa  of  fiie 
board  of  sopervisori  on  the/«i»n  cknbi 
IS  not  cwential  to  oflbet  a  changB  al 
system,  the  provisiott  respectinf 
service  being  only  dirBotoiy. 


POWER. 

1.  Where  a  power  is  given  by  wiD  to 
executors  to  sell  lands  in  case  of  a 
deficiency  of  personal  assets  to  paj 
debts  and  legades,  and  no  csteli  m 
devised  to  the  executors,  it  seems  that 
the  purchaser,  to  sustam  his  titfab 
must  shew  the  foot  of  such  deficiency. 
Per  Beomsoh,  Ch.  J.  ifosiAssm  v. 
Mocker,  61 

8.  But  where  hy  the  tenns  of  the  power 
the  executors  are  to  oeD,  if  in  tkeir 

K'nion  it  shall  become  neoessarv  for 
purpose  of  paying  debts  and  Mga- 
eies,  the  necessity  need  not  be  shewis 
the  oonveyance  Imng  oondosive.     id 


3.  The  neglect  or  refusal  of  one  of 
lal  executom  to  take  upon  himself  the 
execution  of  a  will  need  not  be  in  wri- 
ting, or  be  matter  of  record,  in  orte 
to  enable  the  othen  to  eaecnto  a 


venmoe  pursuani 
win  to  ail  the  f 


i  to  a  power  in  the 
to  asB  leal 

M 


4.  Nor  is  it'easeatid  thai  the 
who  does  not  Joui  in 
have  foonelly 


INDEX. 


676 


ktTt  nfoMd  «ft«r  a  eitatioa  tar  tlwt 
pvpoM  to  take  the  ftdminiitrtttioii.  id 


I.  a  «MfRf,  that  any  eTidenoa  Mti- 
nately  tandiog  to  establish  the  act 
of  such  n^fieet  or  refosaU  is  oom- 
peteot.  id 

ft  When  two  ezeeuton  samed  in  a  wiS 
wera  directed  bj  it  lo  sell  a  particohur 
parcel  of  land  to  an  indiYidoal  named 
Mr  a  specified  price,  and  to  sell  the 
other  real  estate  of  the  testator  if 
deemed  necessary  to  pay  debts,  &c. 
and  both  joined  in  the  cooTmnoe  of 
the  particalar  parcel,  and  afterwards 
one  of  them  alone  sold  and  conveyed 
other  lands  of  the  testator ;  held,  that 
the  pnrehaser  of  the  last  mentioned 
land  was  not  preoloded  from  shewing 
that  the  executor  who  did  not  join 
in  the  oonTeyance  had  refused  and 
negleeted  lo  eiecoie  the  will  after 
joining  in  the  first  mentioned  eonvrjr- 


t.  The  fact  of  joining  in  the  oonTeyance 
IS  strong  though  not  conclusive  evi- 
dence that  all  the  executors  who  so 
joined  had  taken  upon  therosdvos  the 
general  execution  of  the  will.  id 


PRACTICE. 

L  Fimml  praceos  (e.  g.  a  eo.  so.)  letnm- 
able  on  Sunday,  or  out  of  term,  is 
amendabla    intone  t.  Martin^       185 

ti  But  mesne  process  against  the  person 
returnable  out  of  term  b  void.  Per 
BaoNsoN,  C.  J.  id 

3.  A  judge's  order  to  compel  the  attor- 
ney of  the  plaintiff  in  ejectment  to 
produoe  his  authority  for  using  the 
plaintiff's  name,  must  direct  that  the 
authority  be  produced  to  the  qfieer 
granUng  the  orders  and  state  the 
fUce  at  which  it  is  required  to  be  pre- 
sented.   Ticmer  ▼.  Daw,  187 

4.  An  order  defective  in  these  zespeets 
May  be  disregarded.  id 

ft.  A  defendant  who  has  been  relieved 
from  a  default  on  condition  of  plead- 
ing tsseo^fy,  may  put  in  a  special 
|dea  in  bar  concluding  with  a  yerifiea- 
Cojfee  V.  Lawrence,  195 


f.  Fleas  which  do  not  go  to  the  merits 
aa  faim  and  akmm  pleas  ai>s  not  a 


oompliaiiee  with  the  nde  to  plead 
issuaUy.    Per  BaoNSON,  C  J.        id 

7.  Where  the  plaintiff  is  able  to  impoes 
conditions  upon  the  defendant,  he 
should  obtain  an  order  restriciing  him 
to  a  plea  of  the  general  ieeue  or  such 
a  plea  with  notice  of  special  matter. 
Per  BaoNsoN,  C.  J.  id 

8.  A  judgment  for  the  plaintiff  on  de- 
mnncr  to  a  special  plea,  taken  by 
default,  will  not  be  set  aside,  thoogn 
sufficiently  excused,  where  there  is  a 
plea  of  the  general  issue  under  which 
the  matter  of  the  special  plea  can  be 
given  in  evidence.    Taylor  v.  P)roet, 

^  900 

See  CmoDiT  Couet  or  rna  U.  S.  1  to  3. 
Eaaoa. 
TxNDBa,  1. 


PRACTICE  IN  CHANCERY. 


1.  A  rdeass  by  a  party  to  a  suit  in 
chanceiy  may  be  set  aside  or  cancel- 
led,  for  fraud,  on  a  nsotion  made  in 
the  cause,  without  awarding  an  issue 
to  try  its  validity.  Perris  v.  Craw- 
ford, 595 

fL  And  where  a  motion  to  set  aside  pro- 
ceedings in  a  suit  in  chancery  was 
foMinded  on  a  release  executed  by  the 

Sposite  party,  and  was  opposed  on 
5  ground  that  the  release  was  ob- 
tained by  fraudulent  representations ; 
held,  that  the  court  could  determine 
the  questran  of  fraud  vrithout  the  in- 
terventkm  of  a  jury.  id 

3.  A  denial  of  the  motkm  on  account  of 
ftaod  in  obtaining  the  release  does  not 
operate  to  set  it  aside,  but  leaves  the 
rdeasee  at  liberty  to  rely  upon  it  in 
other  proceedings.  id 


PRESUMPTION. 
See  AssKncmaTf  &     • 

PRINCIPAL  AND  AGENT 

1.  Where  an  agent  neglects  to  perform  a 
doty  which  be  owes  to  his  principal 
and  third  persons  are  thereby  injured« 
their  remedy  is  against  the  principal 
and  not  against  the  agjB|it» .  Uenn  r. 

'    Tke  ManiaUan  Comj^any,  IIS 
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%  Aeeordin^y,  Whdn  thd jlftintifi  were 
the  assignees  of  a  certincale  of  stock 
Btapding  in  the  name  of  another  per- 
son in  a  foreign  bankings  corporation 
^hich  had  a  transfer  dSee  in  this; 
state  under  the  charge  of  an  agent  au- 
thorized to  register  Iransfers,  who  un- 
justly refosea  to  permit  the  plaintifia* 
stock  which  was  registered  in  that 
office  to  be  transferred  to  them  on  its 
books,  upon  which  thev  brought  ea$e 
against  the  agent ;  AeZa  that  the  action 
eoold  not  be  maintained.  id 

See  DiSTKfiss,4. 
EscAPB,  2  to  5. 
Frauds,  Statotk  ov,  8. 
Nbw-York.  Cmr  of,  8. 


PRINCIPAL  AND  SURETY. 


8e§  Bau  of  Bxatmtom  amp  Pj 
KT  Notes,  3. 
CqUPOiUTioN,  5. 


PRIVILEGE. 
See  UsiniT,  3,  5  to  7,  9. 

PROFERT. 
See  PuADiNQs,  3i  4,  $>  9. 

mOMISSORT  NOTE6. 
See  Bills  of  Ezchangb  and  Promisbo. 

KT  NOTBS,  4 

PROPERTY. 
See  TiTLB  TO  PaonftTr. 


TAXE& 
See  COMMON  ScHoouh  5,  6. 

TENDER. 

I  A  tender  bj  the  defendant  after  the 
plaintiff's  attorney  had  drawn  and 


sent  off  the  deebimtita  i^te^fiUi'k* 
before  the  filing  or  senriM,  'wMt^er 
before  euit  brought,  and  to  render  it 
available  the  monej  must  be  hroogltt 
into  eowi.    Mrown  y,  fyrguMen^  X9t 


fL  A  tender  to  the  mortgagee  or  bis  .as- 
signee after  the  law  day  docs  not  6po> 
rate  to  dischaii^  the  lion  of  ilie  hmW 
gage.  P«r  HAao,JoBNSQif,8Ki»6WicKi 
&OCKBB  and  Clark,  Seaaikere.  Poei 
V.  Amat,  ^M 

See  AcnoM  bob  Monet  had  ahp  mm 
obivbd,  4  to  6. 

MOBTOAOS,  8,  4 


See  pimBBS,  1. 


TITLE  TO  PROPERTY. 

1.  Where  a  mairafactarer  or  mo^liai^a 
•grees  to  construct  a  particular  aifirla 
out  of  his  own  jQ«tcnal8,.tbe  prapertj 
of  the  artido  until  its  completion  und 
delivery  is  in  the  maker,  and  rjot  in 
him  for  whom  it  is  made.  Per  PbaRds- 
LBT,  J.    Gregory  v.  Stryker,        G38 

2.  The  law  is  the  same  where  thn  prfjvei- 
pal  part  of  the  materials  are  i^mished 
D7themanufoctuiierorjiiod>4.iia  Per 
Bbarbbubt,  J.  id 

3.  But  if  the  employer  fumisTi  the  whole 
or  the  principal  part  of  th*^  materials, 
he  retains  the  property  in  ( jcm  during 
the  progress  of  the  work.   PrrBcAROS- 

LET,  J.  id 

4.  Where  a  damaged  or  vora  out  wtiele 
is;  delivered  to  another  (o  be  repaiTed 
and  renewed  by  the  labor  and  flnuriab 
of  the  latter,  the  property  in  the  articls 
together  with  the  aocossoiial  ad«iitioDS 
remains  in  the  former  owner  diving 
the  performance  of  (he  work,  aad  it  is 
his  when  completed.  id 

5.  And  the  rale  of  law  is  the  swoe  4|1- 
thoagh  the  labor  and  mst</fa)s  used  in 
the  repairs  greatly  exceed  Ihw  valoe  of 
the  article  wbon  kft  Co  be  repaired. 
So  held  where  a  worn  s/:A  wagon  was 
repaired  and  reDewi^d-  which  when 
completed,  was  worth  100,  and  the 
cost  of  repairing  was  (^7b,50.  id 

6.  Whore  raw  materials  are  dcliiered  to 
be  manofactuxed,  tktA  the  maaoiae- 


JInnd  wliefo  u  to  bo  dividod  btrtween 
the  mpeetive  parties  in  certain  propor- 
tions, the  transaction  is  but  a  bailment, 
and  the  owner  of  the  materials  retains 
ibis  tiUe  to  Ibem  until  liis  contract  is 
oompletely  excouled.  Per  Bbasds- 
suur,  J.  id 


TRIAL. 

Ste  EviBBNCB,  18  to  20. 


.  TRUST  AND  TRUSTEE. 

}  Inhere  propertj  is  eonreyed  <to  «  re- 
figioos  corporation,  <or  to  a  religious 
society  which  aAerwards  becomes  ui- 
•eorporated,)  to  promote  (he  teaching 
•f  particular  religious  doctrines,  and 
the  funds  are  attempted  to  be  diverted 
to  the  support  of  difietBnt  doctrines,  it 
is  the  duty  of  the  court  of  cbanoory, 
under  its  general  jurisdiction  over 
trusts,  to  interpose  for  the  purpose  of 
carrying  the  trust  into  execution  ac- 
cording 4o  the  intention  of  the  donors. 
Semble.    MiUer  v.  Gable,        •     492 

8.  It  is  not  a  defence  to  a  suit  brought  to 
enforce  such  a  trust,  that  the  deviation 
from  the  faith  and  doctrine  to  which 
the  propeity  was  devoted  by  the  donors, 
is  aanciionod  by  a  majority  of  the 
church  or  congregation,  who,  tfaroqgh 
trustees  chosen  by  such  majority,  are 
administerixig  the  trupt  according  to 
their  views.    Semibk.  id 

t.  In  the  case  of  a  clear  violation  of  a 
well  defined  trust  of  this  character,  the 
court  would  be  bound  to  interfere  upon 
the  complaint  of  a  minority  against  the 
majority  of  the  congregation.   Semble. 

id 

4.  In  ascertaining  tbo  purposes  to  which 
property  conveyed  to  a  church  was  in- 
tended to  be  devoted,  the  language  of 
the  conveyance,  if  clear  and  unequivo- 
cal, is  conclusive.  If  tho  langoaee  is 
indefinite,  extrinsic  evidence,  such  ss 
ihe  tenets  held  by  the  donor,  or  the 
faith  then  actually  taught  by  the  do- 
nees, and  the  circumstances  under 
which  the  gi{it  was  loadc,  isadmiflsible 
in  ascertaining  the  intention.  Per 
Gavldihea,  President  id 

5.  Land  was  conveyed  to  trustees  in 
1765,  for  tho  use  of  a  church  known 


<7T 


as  ihe  Gennan  Rtffenned  Cihnitli  t^ 
the  city  of  N«w-York,  which  wasCaL' 
▼inistic  in  doctrine,  and  in  the  deola- 
ration  <tf  trust,  was  called  the  Calvin- 
istic  •Church  in  the  city  of  Nea'-York, 
wor^ipping  in  the  Gernian  language  ; 
which  deeUiration  of  trost  stated  uiat 
Ihe  pioper^  was  pnrchaacd  by  contri- 
.hntions  from  certain  Germaa  and 
Swiss  inhabitants  of  the  city  of  New- 
York,  witk  the  iUsisUmoe  ef  ditere 
charitable  and  well  diepoeed  persons, 
as  a  site  for  a  church  for  tie  worship 
efOod,  and  that  all  parties  woe  in- 
olined  to  preserve  the  e0Me  t«  «U 
timeo  coming,  for  the  pious  uses  a^e- 
Mx^.  The  trust  so  created  is  not 
limited  to  the  exclusive  use  of  a  con- 
ffingation  holding  the  dootrinos  denom- 
mated  Calvinistic :  and  such  trust  is 
not  violated  by  the  applicatkm  af  the 
|»operty  by  a  majority  of  the  congrega- 
tion, to  the  maintenance  of  public  wor- 
ship according  to  the  doctrines  <tf  any 
other  evangelical  denomination  of 
Christians.  Per  GAEDmEU,  Ppssident 

id 

6.  And  where  the  church  referred  to  in 
such  declaration  of  trust,  though  ifiir- 
merly  independent,  was  then  con- 
nected with  the  Reformed  Dutch 
Church,  and  had  become  subordinate 
to  the  ecdesiastical  judicatures  of  that 
church,  and  cootinuod  so  connected 
for  several  years,  after  which  the  con- 
nection was  suspended,  and  again 
renewed,  and  finally  broken  off;  and 
a  majority  of  the  congregation  devoted 
the  property  to  the  maintenance  of  its 
worship  as  an  independent  church, 
though  a  minority  adhered  to  the  con- 
nection with  the  Dutch  Church :  Held, 
that  there  was  no  violation  of  the 
trust.  id 

7.  A  religious  society,  subordinate  to 
church  judicatories,  declares  itself  in- 
dependent, and  becomes  incorporated 
under  the  general  act,  and  then  pur- 
chases land,  which  is  conveyed  to  the 
corporation ;  such  corporation  is  enti- 
tled to  administer  the  estate  so  pur- 
chased independently  of  such  church 
judicatories.    Per  Beers,  Senator,  id 

8.  Where  a  church  organized  on  tho 
basis  of  independency,  afterwards 
unites  with  the  organization  of  an- 
other  church,  by  becoming  subordittate 
to  its  judicatories,  such  union,  so  far 
as  tlie  temporalities  are  concerned,  is 
binding  only  so  long  as  the  parties  to 
it  mutually  consent  to  its  continuaoea. 
Per  Gardiner,  President  id 
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9.  The  iaumimiiiondt  name  of  a  rdi- 
gioof  eoiporatioo  or  society,  to  wbieh 
a  donatiua  is  made,  and  tne  lioeirinet 
mctuaUjf  taught  therein  at  the  time  of 
the  gift,  may  be  resorted  to  in  order  to 
limit  and  define  the  trust  in  lespeet  to 
doctrines  osnally  considered  funda- 
mental, such  as  those  in  dispute  be- 
tween trimtariant  and  umtariani; 
but  not  as  to  lesser  shades  of  doctrine. 
Per  GAanurui,  Freeident 

10.  Trustees  of  an  incorporated  church 
cannot  be  divested  of  the  temporalities, 
en  the  ground  that  thej  are  used  to 
pay  the  salary  of  a  minister  holding 
doctrines  repugnant  to  the  tenets  of 
the  church,  rat  who  has  been  chosen 
1^  the  body  authorised  to  select  the 
ministers — ^it  being  no  part  of  the  duty 
of  the  trustees  to  call  the  minister,  but 
only  to  pay  the  salary  of  the  minister 
regularly  called  by  the  proper  au- 
thority.   Per  Bcaas,  Senator,         id 

11.  The  question  whether  a  canveyance 
of  property  ibr  the  support  or  propagra- 
tion  of  prmeiples  hostile  to  the  uhris- 
tian  religion  can  be  uphdd  in  this 
state,  discussed  6y  the  aeeietant  vice 
chameellar  in  the  eowrt  beUw,  id 

See  AmwrntNT,  3. 
Powaa,  1  to  4. 
Uses  and  TaosTi. 
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TT8E  AND  OCCUPATION. 
See  AonoN,  5,  6. 


USES  AND  TRUSTS. 

1.  Limitations  in  trust  to  piescive  con. 
tingent  remainders  (when  such  trusUi 
were  legal)  were  noi  executed  by  the 
statute  of  uses.  Vanderheyden  v. 
CrandaU,  9 

8.  Where  an  estate  was  intended  to  be 
given  to  one  with  contingent  remain- 
ders to  his  issue,  the  mmod  was  to 
give  him  a  legal  estate  for  his  life, 
with  nmainder  to  trustees  to  preserve 
the  contingent  remainders,  or  to  oon- 
vey  directly  to  trustees  in  trust  Ibr  the 
party  who  was  to  have  the  life  estate, 
dunng  his  life,  and  also  to  pieserve 
the  contingent  remaindert  and  upon 


that  estate  to  firoit  the  futon 
ders :  either  mode  was  kgaL 


td 


3.  Where  the  method  last  mentioned 
was  punned,  held  that  the  person  first 
benenciallv  entitled  took  an  equitable 
estate  for  bis  lifis,  and  that  those  in  rs- 
mainder  took  by  furehaoe  and  not  by 
deocent  uL 


USURY. 

1.  Where  a  creditor  at  the  request  of  dw 
debtor  and  upon  his  express  pronuas 
to  pay  the  expenses,  takes  a  joniney 
to  the  residence  of  the  latter  with  t 
view  to  settle  the  demand,  and  after 
wards  includes  such  expenses  in  i 
security  taken  for  the  debt,  such  seen 
rity  is  not  usurious.  Harger  v.  Ma 
CuUough,  119 

9.  One  who  secures  to  himself  a  nsniioui 
premium  by  retaining  more  than  law. 
ful  interest  out  of  the  amount  of  a  so- 
curily  discounted  by  him,  is  indictable 
Ibr  receioing  usury  oontranr  to  the 
statute.  Bankof8aUnayf.iieary,\5S 


3.  Therefore  a  witness  cannot  be 
pellcd  to  testify  to  the  fact  of  having 
taken  usury  in  that  manner.  w 

4.  Evidence  of  an  usurious  agreement 
forms  a  link  in  the  chain  of  evidmce 
to  shew  usnrr  actually  paid,  and 
therefore  a  lender  cannot  as  a  witnesi 
between  other  parties  be  compelled  to 
testify  to  such  an  agreement,  where  it 
does  not  affirmatively  appear  that  he 
has  not  received  the  usury.  id 

5.  Where  a  defendant  sued  on  a  note  set 
up  usury  in  a  notice  which  he  verified 
according  to  the  statutej,  and  then 
called  one  C,  not  the  plaintiff  on  the 
record,  but  who  he  claimed  was  the 
plaintiff  in  intereet,  by  whom  he  offered 
to  prove  the  usury ;  held  that  C  was 
not  bound  to  testify  until  it  was  first 
proved  that  he  toae  such  plaintiff  in 
-  id 


6*  Where  the  defondantsT  counsel  in 
opening  the  defence  stated  that  a  teller 
of  the  plabtiffii  who  were  a  banking 
corporation  had  discounted  tiw  note 
sued  on  for  a  usurious  premium,  with 
knowledge  that  it  had  been  oflbred  to 
the  bank  for  discount  and  had  been 
refused,  and  then  calkd  the  teller  as  a 
witness  to  prove  these  iacts,  kM  thst 
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Im  wai  privileged  from  testifjing  on 
tlie  (round  that  his  testimonj  would 
tend  toMibjeet  him  to  a  ibrieiturB  of 
twioe  the  aroount  of  the  kian,  under 
the  piovinons  otlMLS,  595,  iS8.id 

7.  It  ia  not  an  answer  to  the  witness' 
elaim  of  privilege  that  the  statute  of 
limitations  has  run  against  the  of- 
fence, unless  it  affirmatlydy  appear 
that  no  proceedings  to  enforce  a  pen- 
alty were  commenced  within  the  peri- 
od of  limitation.  id 

8.  Where  the  cashier  of  a  bank  receives 
usury  in  discounting  a  note  in  behalf 
of  the  bank,  he  is  liable  to  an  indict- 
ment under  the  statute  making  usury 
a  misdemeanor.    CurtU  v.  Knos^  341 

9.  Aeoordingly,  where  a  bank  sued  upon 
a  note,  and  the  defendant  called  the 
cashier  as  a  witness  to  prove  that  usury 
was  taken  by  the  bank  upon  disoount- 
in(  it,  who  swore  that  he  was  appre- 
Mosive  that  his  answers  would  lead 
to  a  conviction  of  himself  for  usury ; 
AcU,  that  he  was  privileged  (ram  tes- 
tifying.  td 


10.  Where  cross  notes  are  made  and 
specifically  exchanged  by  the  makers, 
and  the  payee  of  one  of  themtransfors  it 
at  a  discount  beyond  the  legal  rate  of 
mterest,  the  maker  cannot  set  op  usniy 
against  the  endonee.  Per  Bbakos- 
Lir,J.    Dowe  Y.  Sckutt,  6S1 

U.  Where  one  made  a  note  for  the  ac- 
oommodatwn  of  the  payee,  wk9  gave 
tht  mmker  mewrity  tM  it  Mhould  be 
jMJd  whem  due,  and  then  transferred  it 
at  a  greater  discount  than  the  legal 
rate :  Meld  that  such  note  had  no  m- 
eeption  until  such  transfer,  and  that  it 
was  void  for  usuiy.  id 

VL  Held  «bs,  that  the  maker  could  set 
up  the  defence  of  oMiiTf  although  the 
payee  when  he  transferred  the  note 


had  represented  to  the  holder  that  it  wai 
business  paper.  id 

13.  And  where  upon  such  transfer  the 

Cyee  informed  the  holder  that  it  was 
isiness  paper,  and  guarantied  the 
payment  of  it,  and  the  maker  after  it 
fell  doe  took  it  up  and  gave  his  note 
directly  to  the  holder ;  &ld,  that  sudh 
second  note  was  usurious.  id 

14.  But  the  payee,  in  a  suit  upon  the 
guaranty,  could  not  set  up  usury.  Per 
BsAUMLir,  J.  id 

15.  And  if  the  maker  had  purchased  of 
the  holder  his  ckim  on  the  guaranty 
against  the  payee,  a  note  nven  as  tM 
consideration  m  such  purchase  would 
not  have  been  usurious.  Per  Pni^ip*- 
UT,  J.  id 


VERDICT. 
See  BAMKEurr  and  Bamkeutt  Law,  .  • 

VOID  AND  VOIDABLE. 
See  pAAoncs,  1»  S. 

W 

WILL. 

See  Down. 

POWEB,  1, 8. 


WiTNESa 

See  EviDiiici,S. 
Usinir|S|5»6»T. 
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